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AD V ER T L og ME NT; 
' TO THE 


READER. 


HE Prot Sir JOHN 
NISBET of Dirkton , 
— His Abilities in the LAWS, 

and generally in all Learning, pro-. 

cured him... the. Employment of 

' Kings Advocate, And one of the 

Lords of Sefion, and other Honour- 

able Places deſervedly conferred ' 

upon him, in the - time of His late 

Majeſty King CHARLES _ 

Second. 


His long PraQtice and profou nd 
Knowledge, in Our Laws, gave the 
Riſe to the following Doubrs and 
 Quc8Hons; Which, if he had Lived, 
' he would have Anfwered and Clear- * 
ed; as he has done many of them, to 
the great fatisfaCtion of our Ableſt 

wo Lawyers, 


1-4 ) Fig " - p__ q 


Lawyers, and great improveme nt of 


our Law. 


The Deciþons are, What his Lei- 
ſare, from publick Office, could al- 
low him'to Obſerve, and were ever 
thought ſb Succin& and Judicious, 


that moſt Lawyers / were at Pains, to - 


cauſe Copy them from the com- 


mon - Manuſcripts, though neither 


full nor Correct ; which now in the 
organ Is carefully —_— 


At Edinburgh, the fifteenth day of Jul ly 16 97. Years: - 


to George Moſman, Stationer Burges of Edinbur 4 his 
Heirs or Afsgneys, The ſole Priviledge of Printing ana Selling 
4 Book, Entituled, Some Doubts and Queſtions of the Law, 


of Seſſion, Obſeryed by Sir John Nisbet of Dirleton, Advocate to His 


Majeſty: King CHARLES the Second: Together with, An Index to 


the faids Deciſions : And diſcharges ll other as whatſomever, to Re-print, 


Vena, Sell, or Import, any of the ſaids Books, for the ſpace of nineteen Tears, 
after the day and date here dh 

of the ſaids Books, to the ſaid George Moſman, for his own aſe' and behoof, 
«nd of the Suns of an bundred Pounds Scots, to 

Ng or Importers of the ſaid Book. to the ſaid Chong Moſman. 


Extrafted by Me + 
GILB. ELIOT Ck. Sti, Conf. 


LIST 


< HE Lords of His Majeſties Privy Council, Do hereby Grant 


Eſpecially of Scotland ; As alſo, The Deciſions of the Lords | 


under the Pain «nd Penalty of the Confiſcation 


payed by the Reprinters, - 


bad ont Wd torn} rid Pad and anncy ont Yong 5." + 
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f Arreſtment of Conditional Debts. 8. 
Arreſtment Louſed. Ib. 


er Averſtonem. Ib. 
B. 

Back-bonds to the Exchequer. 16+ 
Bairns Part. 9. 
Bond Heritable. Eo 
Bond Moveable. | O, 
Bonds of Provifion to Children. Þ 

B Bond of Relief. TRY | > 
KF Baron Courts. IT. 
F. Baſtard. Ib. 
F Biſhops. © I 2. 
Biſhops Debts. Ib. 


S T. 


Commiſfoners tothe Parliament.[6; 


Con. 


[Nb 


OF TH E 
"Bever Heads of the following Doubts and Queſtions. A. 
A. Bodomaria "age, 
Diu - "20x page 1 , Burghs' Liferent Eſcheat, 1b, 
; Ar Advocation by - the "a C. 
... ſtices, | 2. Camera Imperialis, 
| Alkmentsa. :.. 3. Captions. 1b, 
_Altarage. | Ib. Calualities of Superiority: T3, 
Annexation to a Barony in another Cauſa cum gua Res tranſit, Ib. 
.Shire. Ib. Cautioner and Relief, Ib, 
| Annualrent. Ib. Chaplainrie. 1b, 
_ Annualrent for Damnage. - 4 Charge to enter Heir, I 4. 
Right of Annualrent. 1b. Chattels Real. 1b. 
Relics Annuity. 5. Children and Creditors, 1b. 
Annus Utils, 1b. Childrens proviſions, Ib. 
 Appellatio. 1b, Crontas Ib. 
Appellatio a Camera Imperiah. 1b. Clauſes in Contratts of Mar- 
| De Appellatione a. Prafeffo Pratorio, rage. I5. 
oF aliorum Fudicum ſententiis, 6. Coals. 16, 
Appellatio a Vicario, {b. Collation. Ib. 
BY Approbatio. Ib, Commiſhon not to Expire morte 
' Arreſtment. Mandatoris, =} 


Commontes. 1b: 
Common Appendant. 18, 
Communio. Ib; * 
Compenſation. : Ib. 
Compoſition for Entry. 19% 
Compriſer. 1b. 
Comprifing. 1b, 
Infeftments upon Compryſing. 23. 
Condit, Idc-..- 
Confeſſion by Criminals. 24. 
Confirmation. Ib. 

| Confiſcation. 26, 
Confuſtone tollitur obligatio, Ib. 
Conjun&-Fiar. 29% 


Conqueſt. | _ 


+... Conſenſus. x2 
. +, Conſenſus Domin.. WE /- 
Conſent. 16. 


)- 
Adio ad Diſtraftum. Ie 


Diviſion of the Duties of Lat? | 


betwixt Buyer and Seller. Ih. 
Donatio inter Virum oy Uxorem. Ib. 


Diſpoſition Faculty reſer ved to diſpone. Ib. 
Fee 


 Anent Conſiſtories; - Whereby- the Donatio anortis Caſa. ' © 0A! 4- ; 
'  Uſefulneſsand Neceſfity of theſe | Donatio non acceptata. 1D. 
Coprts is evinced, and Doubts Donators upon Recognition C.- J 
and Prejudices,againſt thew, are Forefaulture. 5" di 1 
Cleared. | 29. Duels and Hame-ſucken. © 4 | 
Conſolidation. | 35. wh _ : ol C 
Decreets contra.Conſortes. 36. FT 21] 0; 
Corporations. 37. mancipat1o. _— Yo; 
Contractus Empbpt Phats &o 
Crxeditors'of the Defun&. Ib. ptionis, a 0: mc=. of þ 
Perſonsconvitt of Capital Crimes. _ aut Menſura, 1b. þ 
Tb at way the Buyer my: be urg- i } 
Curator. 1b. _ edto Enter. Ib. 
Curatores ad Lites. Ib. Entr F: of. Aſhgneys upon Refig- c 
D nat1O0n. \ 46. =: 
. Entry upon Refignation op a ſin- C 
Thinner, cum quis utitur Fureſus.3$, gular ſucceſſor. i | © 
Death-Bed. 1b Literent Eſcheat. = 7.3 E 
Debitor and Creditor. 39; Eſcheat fingle. 48. C 
Nomina Debitorum. 1b. Eicheat without Backbond. 8 Ib. C 
+ Strangers Debts. 7b. Delivered Evidents. 49. bi 
"*R Debitum Annuum. 4O. - Exception againft the. Cedent, ic of 
”  Debitum in Diem. Ih. always competent againſt the | © 
Decime. tb. Aſhgney? ll 
Decrecets of the Lords of Seſhon. 1h. . Executor. FA KK 
* Deeds both inter Vi vos, oy Mortis Executor Creditor. $2. C 
Cauſa. bc | 1b. Executor Nominate. I. 
Dependence. 41. Executory. =O if 
Dettination of Succeſſion. 1b. Extent. 54ll Þ 
Ngſuetudeo. FE 63 Ib. Extinguiſhment of Rights. fl: 
Dies coeptus. | Tb. = | I 
Dilapidation. | Ib: Ficul « . L 
Diſhablitation. oy wand to alter. Ib. F 
\. Power to Diſpone, notwithftand- wa ry Diſpone. +, Th. : 
3 - ing the-giving away the Right ys CT " 1. 
Þ of Fee? Th EE onal Faculty. * 1:-gll 
4 | Difpoſ ti0 collata 1 in arbitrium alterius. Rue Facultatis fint? | Ib. E 
4 | Th Quomods ntelligendum, Pacultati non * 
F _y preſcribi? Ih Is 


OE  } 
Bo Cr 
CE AN + 


Goods belonging to the Rebels at 


Gift of Eſcheat with Backbond. 79- 


Gifts of Forefaulture. Ib. 
Gifts of Recognition. Ib. 
Gitt of Ward. $9. 


If Gifts of Ward and Non-entry 


 prejudge fingular Succefſors? Ib. 


Y 


Fee. 56.. Heirs of Teilzie. I. 
De Feodo Pecunie if Nominum. 57, Quo caſu, Heirs of Tailzie may'be ' 
Feus. 67. conhidered as Creditors? _ 88, 
F:uda Nobilia. Ib. Heredztas. 89, 
Fiar. Th. Aditio bareditatis, Ib, 
Fiars of Bonds: 68. Heres Contrahens. Ib. 
Fiars in Tailzies, 69. Repudiatio Hereditatis, Ib, 
Fiffio Furis. 70. Servus Heres. Ib. 
Fiſcus, Ib, Ultimus Heres. 20 
Commiſſa Fiſco. Ib, Heirſhip Moveable. go. 
Flumina. Ib. Money configned for Redemption, 
 Flumina Publica, Ib, whether Heritable or Moveable? 
Forfaulture, 7I Th; 
| Forisfamiliation. 7. Sums Heritable or Moveable, Ib. 
| Funeral Charges. 1, Homologation. = 
G Horning. 
| ? : How fara Husband s lyable fs 
Geſtio Heredis. 73- hisWifes Debt? © Ib. 
Gift. Ib. De Hypothects, Vulgo Wadſetts. 92. 


1 acite Hypatheck. 
I 


fv 


Lowabilla. Ib. 
Immobilia per applicationem oy aliis 


modis, 
Impoſition upon the Pint of Ale. Fi4 


the Horn. Ib. Impoſitions of Burdens upon 
Grana creſcentta. Ib.. Shires. 96, 
Great Seal. Sr. Lyon voluntary upon i 
| : | ; | b 
H, | Icmprobations. Ib. 
Heirs. Ib. Impugning the A of Par- 
Behaving as Heirs. 82. HJament. _ 
Heir of C onqueſt, Ib. Incendiarium, | 
Diſcuſhon of Heirs, $3. Incorporations. Th: 
Heir and Executor. Ib. Infeftment of Annualrent, Ib, 
Heirs Male. © 84. Baſe Infeftment. | 98. 
| Obligements, i in. Contratts, in fa- Infeftment in a Right, both of Pro- 
. yours of the Heirs of the Mar- perty and Annualrent. . IÞ. 


riape. 85, 
Heirs Porticners. $2 


TJ 
Hen of Proyifionand ſubſtitute. 1b. 


4 * Þ 


Inteftment for .the uſe and _ ” 
of another. 
Gr. 


Conditional Infeftments. 
| Publick 


2 


Ko AK, 4x 


'OO oO = Wag | 


Publick Infeftments. * Ib. mortem Defunfti. - mv. 
Inhibition. 100. Res eadem duobus_ Lepata, Ib. 
Inhibition upon Teinds loi. Legitima Liberorum. bb. I 
Infenuatio. Ib. Legitimation per ſubſequens Matri-. 
Inftance. 102" - monum. I15. 
Inſtantza. | Ib. Marriage and Legitimation. 116. 
Inſtrumentum Guarentigiatum, * Ib. Leuteratio. Ib. 
InterdiCtion. ' Ib. Libellarius ContraFus. Ib, 
Inter decem Dies. Ib. Liberi. Ib, 
Intrometter. ' Ib. Liferenter. Ib. 
Inveta of ildata. 103. Executors of a Liferentes, 117. 
Duobus Inveftitis ' per modunt C mſec Liferents. Ib. 
' mationts, ſed poſterius acquirentis Quando Dies cedit as to Liferenters? 
yay pris REEL uter fit potior? | 11% 
Ib. Vaſallus Ligius. WT: | + 
TSuefiturs, IO4. Liltation: of Fees 1b. 
fura compleza. Ib. Litiſconteſtation. 119. 
Jaramentum. Ib. Quo caſu Poſſeſſor in 'mala fide con- 
nſtitÞio. Ib. ſiituitur per Litiſconteſtationem, & 
Uk 1ſuiFtio Camere Imperialis, Ib. gquando.non ? ; 
fas a-creſcendi. Ib. Locus Penitentie. 1b, 
Jus Mariti Ib. M "I 
us Mariti & Relifz. 06. : E I 
Yus Relifte. RS _ M4 i 
uF Superventens. Ib, YR | 
Juice General 107. Marriage Clandeftine. 123. 
; K | Materna Maternis. Ib. 
6 , AMatrimonium, I 24 
"1 +: 
= enſura I axati | 
King: and Prince. Ib. —_ —— Demonſtratve 
doinhs . Militia. 1b. 
Kbkedimiume Ib. Min. Ih. 
Lawburrows for Burghs: Ib. Miniſters Sti pends i In a Reddendo. 
In Ledo: Ib. Ib, | | 
Legacies.” - 110. Minor. | Ib: 
Conditional Legacies. Ib. Minor non tenetur Placitare, *126< 
Legal Reverſion. 111. ReduQtion upon minority, - Ib- 
Ws ;epatars andAIntrometters. = Ib. Decreet againſt Minors. Ib. 
. DeLepatis Ib: Moeobiha. Ib. 
Legatum rei aliene. Ib. Mobilium vihor poſſeſſia.  Ibs 
__—_ a Legatario acquiſctum ante _ babilis, "1272 
p  ZOIEFY x M ol= 


$ Molendinum. - Bb. 
| Melendina agquatica: RD | 
y Molendina Bannaria. Ib. 
- | 'Molendina navalia Immobilibus accen- 
| ſentur : Ib. 
” Molending. newer Tb. 
q DiſtricFus Molendinz. 128. 
), | Quomodo qui r ſunt in diſtritu Molen- 
” dini cogi queant ? "=D 
>. | An gui ſunt in Diftricu alibi molere 
= | poſſunt + o Ib. 
bp. | An Extrui poſ t Molendinum quod 
e? noceat Vicino 2 Ib. 
& | An Molendinum poffit Extra fine 'li- 
b, centia Principus ? Ib. 
b. | Reſtagnatio Molendini. Ib. 
o. | Uſus Molendinorum Furi. Civili ig- 
n- notus. .*.,.. 129. 
ſoy Ubi convent, ut pro Familia molatur, 
b; | quid Juris þ auffa fit? Ib. 
b, Tf a Mother and her friends may 
"Y ſucceed? Ib. 
hs Mutuum. Ib. 
* EC... 
21 Non-entry. | 10. 
6 Novo "a 4 Ib. 
4. Nullitas ez verbis non licebit. 131. 
5 Clauſula ex unnc prout ex tunc. Ib. 
TA —_ Ib. 
bl O. 
Al "Oath of Coronation. 132. 
Th Qualified Oaths. 1 
*y | Correſpettive Obligements. . 133. 
wil Mutual Obligements in Con- 
PE X tracts. Tb. 
rs, K If. Offices do Eſcheat by.  Horn- 
7% £ ing ? Tb. 
7% Omiſſa of male appretiata, _ Ib. 
Th. Operz. WAY | ; 134+ 
| Order of Diſcuſſing, — Ub, 


( 


Penfions granted by it King. 136. 
Tb. 


Whether the Rebels Goods ought 


) 


P. 
Pads Privatorum non Derogatur Furt 
Communi. ' Ib, 
Parliament. Ib. 
Fafſing from a Right. 135, 
Patents of Honour." Ib, 
Pecunia Pupillaris. Ib. 


Perſonalis Aus, 
Pignora. Ib. 


Pleniſhing ; If a Wife be provided 


to a- part of it ? 
Poſleflor. 137. 
Poinding of the ground, Ib. 
Frerogative. Ib. 
Freſcription. 139. 


Preſcription againſt the King. 1 40. 


Preſentation upon Forefaul- 
ture. :  I4L. 
Proceſs againſt Strangers. 142. 
Procuratories of Refignation. Tb. 


Promiſe to Diſpone, not in writ. 1h. 
Protections. | 1, - 
Proviſions in favoursof Bairns. 14.3: | 
Tb. 


Provifion in Bonds. 
Proviſions in Charters. Ib. 
Provifions in Contra&s. I 44: 


Frovitons in favours of Daugh= 


ters. Ib; 
Publica. Tb. 
Pa _ 145: 
Onrtering | I b. 
Quorum. SR 
Ratihabitio. The 
us Ratium. 146+ 
ura Realia in Re Si in Rem, Ib. 
ebellion.  Tb- 


It: - 


0 
to be Lyable to Creditors? Ib. $i: Alienatione fafa, iy ex ea Reſip- 


Recognition. 147. 
Redemption Heretable or Move- 


_ table. 148. 
Order of Redemption. {b. 
ReduQtion. IÞ. 
Reduction Ez capite Frqudis. 149. 
Infeftment er Reduction. {b. 
Reduftion Ex capite Metus. Th. 
ReduGion upon Minority. 4b. 
Reduction Ez capite Lei. 1509. 
Re-entry after Redemption. 4b. 
Regaha. Tb. 
Reality; I51. 


Writs regiſtrate, that cannot be 


natione; alia poſtea fiat, fy ex ea 
etiam Reſignatio in favorem alterius, 
iſque primus Inveſtitus fuerit* of 
poſt eum prius acquirens : Nueritur 
uter Potior ? 161. 
An is qui in Dominium diretFum ſuc 
ceſet Titulo fingulari, teneatur Ac> 
quirentem in vaſallum recipere ex 
Refignatione in manibus Authoris? 
| | "164. 
An Superior nedum Reſignatariun e- 
Juſque heredes, ſed Ceſſtmnarios ins 
veſtire teneatur ? 165, 
De Refignationibus a Domino directo: 


_ found in the Regiſter. _ 1h. capris, An deveſtiant Reſignan- 
Regiſtratio. 155 IF. 166, 
Regum Contract us. 154. Retention. 171, 
Relief of Cautioners, 155. Retours. Jb. 
Relocation. _ #, Retoured Duty. 1b, 
Keluitio ſeu Retraftus. 1b. Return of Lands to the Sy perior, 
 Remiſſions. 1b. upon a Proviſion. 172. 
Renounciation. 16. Return of Lands to the King, fail- 
Renounciation by Daughters at | zieing of Heirs Male. Ib, 
their Marriage. 156, Reverhion. 1b, 
Renunciatio Juri Publico. 16, Reverſions of Compryſings again 


Res Fiſcales of yes private Regis, IÞ. 
- Re-ſeafin upon Redution. 1b, 
Reſervation in | favours of Relits 
bel 157% 
Reſignation. 1b, 
De ; £7" WO I 58. 
An Reſignatio in | Manibus Domint 
Le | SUPeriorts, altenantem penztus | de- 
. weſtiat? . Ib. 
An ex Perſona Refignatarii, fy ejus 

vel obitu vel deliffo, Cuftadia Har- 
. edis AF alia emoluments Domins 
direffo obveniant? © 4b. 
An in Feulis, que de Domins Rege 
. tenentur, idem Jos it, adeo _ut_ per 
' Reſignationem V aſc 


159% 


us deveſtiatur ? 


appearand Hears, 173, 
Reverhion Perſonal, I oy 
Legal Reverfion competent to Idt-- 

ots, &c. - 175. 
Rights made by Dyvours Ih. 
Fraudulent Rights in prejudice of 

Creditors. 16. 
Right a non habente poteſtatem. [b, 
Rights ad TratFum futuri T empor> 


(6-* 
Right in Truft. 177; 
Ripe & Ripatica. | Ib, 
Ouando Dies cedit in Graſs Roums, 
when there is Queſtion betwixt 
Fiars and Liferenters? _ .Ib, 


S: 


aud 41 


- ( 
g 


) 


Teinds. Fo " 204, 
X Teind of Fiſh. Ibs 
A&t Salvo. | w/4 Proving the Tenor. Tbs 
Seafin. -..1þ, Decteets for proving the Tenor, 
Regiſtration of Seaſins. 203 
Special Services; and Precepts of | i FI 
Clare conſtat. © © NE SLA \ eu 
Servitude and TIE" + my 2 we 
thereof. AY ont Po Teſtament Execute, ORIY. 
Lords of Se ion. 73 Teſtament and the Wifes: part. 1h. 
Sherifts.. oh ; Ih. T eftes. MY 208, 
Ships. : 76; Thirdand Tam. Ib. 
Solarium. 7; Litles of Honour. 1b, 
Sponſalta, 7, Titular. 209, 
ptatuta. & Mn 1b Tocher. Ib. 
mn - ——_ 4  Duaſtiones de Traffatu Suedico, oF 
trangers. 
Goods or Debts belonging to "un Denis: prevelntls Von Cunterbnd, 
_  Poſfterity of Traitors, 214. 
Subjects living Abroad, = Ty anda, Þ = 
Subſtitutes. 8 1 T rebellianica, - = Ib, 
Safer. 2-0 Tn = 
Subſtitution Th _ We : 2 * Truitees in Infeftments.. Ib, 
Subſtitution 1n Legacies | 4 A Truſtee cogunleting Treaſon. Ib. 
Succeſſio in Maternis. 4 Tutors, =. 1486. 
Succefſio in Stirpes. >" Tutor and adminiſtrator of Law. 
' De Succeſſtone in Feudo amiſſo,, & quo = 
 FTure cenſenda, utrum Hereditatis Cans Mins md | % 
7 Congueſtus? on Tutor Ib. 
Succeſſor T itulo lucratian, I91. Ye | 
Singular Succeſlors. 193 V:; 
Sums heretable and movable. ÞUb. Re-entering of Vaſlals. 218; 
Sums moveable. 194. }, ectigalia "Sy Pedag, Ib. 
Eldeft Super1or, 16. Vinco Vincentem. Tb 
Superior meduate. * Ib. 0] 
T. Union. Ib. 
Tack. Ih. Univerſalia Augmentum recipiunt.219, 
Back-Tack and Prorogations. 1 96: Qnando Univerſitas delinquit? 
Tack of Teinds, 1b. WW 
Tailzies, 197+ 4 F FE: 
Tailzie altered. 201. Wadſets. Ib, 
Wadſet Heretable or Move- 
*% * * # able 


Ii . 


( 


able. 220. 
Wadſet proper. Ib. 
Ward. 221. 
Ward Lands. 222. 
Taxt Ward. 223. 
Warrandice. Ib. 
Infeftment of Warrandice. 224. 


_ Waſte. | Ib. 
Witneſſes Remitted. Ib. 
Witnefles in caſe of Treaſon. Ib. 
Women: Witneſſes. Ib. 


Obligements to employ Sums of 


) 


Money, for Provifion of Wives, 


225, 
A Womans Jointure. Ib, 
Woods. 226, 


Wrack. 
RB Z. 
The caſe of the Admirality of Ork- 
nay, and Zetland, Repreſented 
in behalf of the King, in An- 
ſwer to the Duke of Lennoz's 
Claime thereto, Ib. 


ERRATA n the Doubts &c 


Age 2. lin. 16. after poſterior add firft. p, 10. 1.21. given read got. p. 6. 1. penult. deleor.p. rg. 1, ult, place the 
comma after only. p.23.1. 8. rightr. burden. p. 25.1. 3. wasr. is. Ibid. dele and, p. 26. 1. 13, after Diſpon- 
neradd a me & de me.p.c1. 1. 22, r. incompento. p.$2.1. 11,0f King, Heir of Tailzie. p. $3.1. 12. afterunles add, 
Tailzicd, p. $4 1. penult. Males is, r. Malesare. p. 99. {, 19. aſter uſe add of. p. 103. 1. 29. x, Confirmatione. p. 114. 
I. 7. aditurr. auditur, ibid. 1. 41. r. pertinebat. p. 122. 1.20. nor. r. but. p. 130, 1. 7. Inamediate r. mediate. p. 133+ 
I, 16. againſt the Price r. againſt the Buyer. p. 170.1. 45. r. obleRari, by 184. 1, 11. gull, x. Moveable. p. 195.1 
39. ſecong x; firft. p, 198, 1, 8. delemale. p. 248. l. 14+ after but add If, , ! 
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SOME 


Doubts and Queſtions, 


IN THER 


Vs. 4; = þ 


— of 


SCOTLAND: 


Adjudi cations 


Y the AR of Parliament, upon C + or Adjudications for 4 
: Sum:of;}Money, The pon Campriſee o forced to enter, or to 
-; pay the Debt, Quericur, If he ma Fo: urged to enter, upon 


of, 


& ' Adjudications ' proceeding upon cons, in prejudice of 
/  . the SaperIor, by obtruding a Vaſſal; ſeing in that caſe he has 
Wy ns | Diſpoſi ranted a Bond. forDiſponi 
hr aſlal havi Jea Diſpoſition, org a j | 
il be Superiour be obliged to-Infeft upon pong 
rae cand:. Thar the Superior, by the A& ef Puioan? &sobli 
only to. Gs Compryſers, or Adjud guodeing Lawful Creditors, andhe 
has RetraiFam Feudalem paying the Crdite: : And the Debitar has:Retr« 
Strom, = La, whichs is not in AY of Diſpoſitions. 
I 
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If Lands ſhould be Adjudged from the Appearand Heir of Ward-lanas, 
Whether will the Appearand Heirs Marriage be due, and affe the ſaids 
Lands in prejudice of the Adjudgers? Azſwer. Albeit that it appears, 
that Marriage ſhould be dffthe ratyre ofjard, which is not Real as to 
ſingular Succeſſors; the Saperiof having only Right to the Duties, , which 
he may uplift; And ex ſtilo of a novo damus, Marriage is not reckoned 
amongſt real Incumbranceg,;, Yet in the caſe of Thornidjkes, the Lords 
has fund plorig eg £0 ets: 

Whether,- as Revecſions that are-compryfed' need no Intirtation; In 
Reſpect of the Series of Solemnities that is in Comprylings, By which 
they hgcome {o publick, that they are preſumed to be known to the Per- 
ſon Lyable, Ifthere be not Ezdza: RatiqinAdjudications, being now of 
the nature of ordinary Decreets ? 

Ifat leaſt there be a difference betwixt _m— _ ens. So that, 
as to Bo wher theress a Competition of I'wo CompryTſers, The 
Foerior ion Nia be oealng & | : as ; 

If Superiyrs;who arg S«bjets only, wil be. obliged to receive ?Adjudg- 
ers to be their Vaſſals, having Adjudg#d not for Debt , but upon Dif- 
poſitions? And if the King be in another Condition 2? ©70 

If, upon a Diſpoſition, 'The Receiver ſhould obrain Sentence for Dam- 
nage and Intereſt againſt the Diſponer his Heir for Implement, If in 
that caſe, the Adjudger oughr to be received? Ratio Dabitandi, That Pri- 
mordium "+ A—— eft ; and up6n the matter there was not a Debt 
ab initio ! 

If a ReduQtion Ex capita Minoritatis,”-not- bezyng-intented- at the in- 
ſtange of the Minor, For fon may be Adjudged ? #9 E 2 

An Hereta | ng-Adjudged, 'Thoug re be no neceffiry 
of. Intimation, becauſe Adjudications and Comprylings are public 
Rights upon Record. Qzeritur, If the Debitor, paying bo-a fide to the 
perſon, to whom he granted the Bond, will be'iz Txuto, the ſaid Adjudi- 
cation not being intimate ? Arſwer. It is thought, that he ſhould be 
Tato, _ Intimations are required for 'Two Effects. Y:z. Either to 
compleat the Right be Afſignation, 'or to certiorate the Debitor thar 
he make payment to no other perſon ; *And though an Adjudication be 
ſufficient, as to the ſaid firſt Effect, an Intimation is neceſſary as to the 
other, unleſs the Debitor be called 1n,the Adjudication. 


Adwvocation by the Fuſtices. 


LE. the: Juſtices nay! Advocate'ito - themſelves" Crithinal Proceſſes, 

|. depending before Lordsof Regality, or other Judges? It is thought, 
The Lords ot: Juſticiary cannot ;Advocatt The taking 'or Advgcating 

- Procelles, from a Competent Judicatory,' upon Reaſons of Advocarion, 
being a Power and Prerogative belooging to his Majeſtie's Sarane fo- 
icatories of Seſſion and[Counci puncil .And'Reaſons- of 'Advocation; either 
BS uloitth n-, or "'fonſe other Reaſon mecily "Civil 'or of State, 


belong nor. -ro-the Cogniſante of the-Juſtices, -but to the Lords" of Seffion 
and Council. -fthey wetezo Atvocare, the Reaſons of Advocation be- 
hooved to be firſt diſcult; and what could be tlie method, _— 
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"celles before the Juſtices are ſo perem ptory, That Caution muſt be found +» 
both by the Purſuer and Defender. | 


| Almenta. 


Onftituto ſemel Alimento, quo nihil in jare magis favorabile, aut magis 
perſonale, de eo nec Alienatio nec Tranſattio rite celebratur; datur enin 

at perſona exhibeatur & utcunque vitam. toleret ; Mirum igitur Advocatos 
primi ordinis tanto conatu & boatu ſumma ope anniſos, ut Talieibas perſuade- 
rent- aut imponerent, aſſerentes Alimentum, axori conſtitutum juri, Mariti 
obnoxium eſſe, vel ſaltem creditoribus Mariti eſſe integrum lad affcere ; 
QDuod enim offibus hzret nec a perſona cus competit ovell aut alienari poteſt, 
Hlad nec juris Miniſterio, aut fittione transfertur ; Quum igitur Alimentum 
gdeo aſide ſit (at ſuperius diximus) ut alienari nequit, ita ut ab uxore na- 
bendo inMaritum non poſfit transferri tacit# & quaſi alienatione: Sublato autem 
jure Mariti, jus Creditorum quod ſubit in conſe F noon & ut acceſſorium cor- 
ruit, nec ſob magis quam aicidens ſine ſubjetto. Broomball contra Darlie, 
Julit 7. 1678. | ak $3S, | | 
Altarage. | 
'C Ome Lands being Founded, by a Burges of Dumfermling, to an Altar 
& in the Church of Damfermling, for Maintainance of a Chaplain 'at 
Saint Marys Altar there; And it Dong provided by the Foundation, that 
the Founder and his Heirs Male ſhould Preſent the Chaplain; The faid - 
Lands being after Fewed, and fince Diſponed- Queritur, How ' ſhall the 
purchaſer be Infeft ? This caſe is not under the AQ of Parliament anent 
Laick Patronapges ; The caſe there being of Patronages, whereof there is 
Infeftment holden ofthe King, - whereas the Patronage in Queſtion, is not 
by Infeftment, but proviſion as faid is :. Tr 7s —_ that the Chaplain is 
Superiour;And if there be none;a.Chaplain ſhould be preſemed; Caribber. 
'- Caeritur, The Patronage being to the Heirs Male of the Founder, and 
if they do. not preſent within +... . ,-Days,, The Dean; of Gild of that 
Town ſhould preſent, Whether the Heir-Male may Diſpone, the Patro- 
nage? Ratio dabitandi. The Proviſion in the Foundation, is not in favours 
of Aſſigneys, and' the Founder , had confidence only in his Heirs; And. 
fuch an Intereſt being Religious, and providedto.a Family,with the faid 


=_ 


ſubſtitution, is not i» commercio. Randifurd, _ i 
Annexation to. 4 Þarony in\.auother Share. 


KL -X 7 Hat is the effeQt and import.of Annexation: of Lands, lying within 
one Shire, to. a: Barony, lying within, another ? Whether ir be 
Annexation only, that one Sealin-may. be ſutficient, for all the Lands, 
though in ſeveral Shires:; Or thay Inhubyranns, and-other Diligence ſhould 
be uſed at the Mercat-crols, where the Baronylyeth? 1 i 
TT TEC: 

N whole Barony of Land, being affetted with an Annyalrent, and 
being thereafter Diſponed in ſeveral parcels to diverſe perſons ; Tf 

one of thefaids Purchaſers ſhould be aiſtrefled, for the whole xr 
; May 


4 Doubts and Queſtions | 


my nt tis eta 


May he have recourſe againſt the others, for their proportional parts, 
they being in rem correi debenas? Ao 
 APerſon being Infeft in an Annualrent irredeemably, fo that neither 
the Heretor may Redeem, northe Anhualtenter may require his Money, 
and the Annualrenter not being Creditor, but upon the matter Emproy 
annui reditus, Queritur, Whether ſuch Annualrents will be lyable 
to ſubſequent Laws,reſtrifting and leſſening Annualrents ? Raio dubiran- 
as, Theſe Laws do militate.only in the caſe of Mutunum,which is not here 
There being neither Sors, nor U/urs, nor Debitum, as to the principal 
Sum; And though ſuch Annualrents: be conſtitute with a reſpe& to-the 
Sum that was payed, and the Annualrents thereof. current for the time, 
'That does not alter the caſe; Jung property of Lands is only bought 
with the like conſideration, And the Annualrents of Money might have 
been heightned, and the Annualrenter wants the benefite competent to 
him in the cafe of mutuum, viz. In the caſe of Money lent out for 
Annualrent, he might uplift the Sum, and employ jt more profitably 
than for a ſmall Annualrent. | 
An Annualrent being Diſponed - to be uplifted out of Lands and 
Teinds, and Infeftment following thereupon. Qzeriter, What will be 
the EffeQ of the faid Right as tothe Teind, ſeing the Ground cannot be 
Poinded for the ſame; theſe not-being- Fardus? Anſwer, "The Right of 
the Teinds may be appryſed, and a perſonal Action will be competent a« 
gainſt the Heritor of the Teinds, during his occupation. | 
' An Annualrent being diſponed, tobe by Infeftment out of ſeveral Lands 
lying'diſcontigue; Queritur, If the Diſponer may unite the ſame, fo that 
one Infeftment, taken at one of the Lands , may be ſufficient for the 


 Anmalrtit' for Damnage. 


others ? 

Quzr. TF the Defender ſhould be lyable for Annualrent of the price, 
4 in ſo far as it is more, northe Worth of the Lands ?* It is chought 
Not, becauſe'the Rate is not certain, and the Defender may gets Buyer 
at the ſame price; And'that the Defender was ## bona fide to contrat 
with a Pupi} fo authorized , and if he have prejudice, he ſhould have 
recourſe againſt his Tutors Repreſentatives ; And Annualrentis not due 
for Damnage- and Intereft it, be declared: Tweeddale Contra Dra- 


. 


melziar, vide Reduition upon Minortty liners M. © 
|  Ripht of Annuatrent. - 


"A Perfon having diſponed Lands, with a Procuratory of Reſignation 
ZN and Infeftment- to the Buyer'of* the Lands, and for ſecurity to him- 
ſelf of a part'of the Price for an-Infeftment-of Annualrent Tedeemable 
 hpon payment of the Surti, and with's Clauſe” likeways thar the Infeft- - 
ment ſhall expire. - Quzriter, i; * If there be prejudice to the Buyer, 
that bis —_— ſhould be ſoaffeRed, being his Ground-right? A»/wer, It 
is thought there is none; Seing upon payment, if the Party deſire, There 
may be a Renunciation, upon the back of both Charter and Seaſin, rela- 
ting to another of 'the fame Date, to the effeQ it may; he regiltrate. 
2. Quaiinr, If the ſaid Right, being to be holden of the Superior, may 
| ; by be 
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be extinguiſhed without Reſignation ? Anſwer. Ir, being only'a redeem- 
able Right, after Redemption, in ſtrineſs of Form, cannot be reſigned, 
becauſe it is louſed. And formerly, in Wadſets of Property, the Supe- 
r:or, upon the Redemption, did grant Precepts; and a Right of Annu- 
alrent cannot be reſigned for a'new Infefrment given to the Heretors 
Superior, that being inconſiſtent with the Property in one Perſon ; And 
therefore, a Decreet of Redemption, withrthe Clauſe foreſaid Reſolutive 
in caſe of Redemption, relating to both, doth ſufficiently extinguiſh it. . 
And if there ſhould bea Reſignation in the Superiors hands, it ſhould 
not be i» favorem, for the Reaſon foreſaid, or ad Remanentiam; But to 
the effeQt the Annualrent might be renounced, and conſolidate with the 
Property, with the Superiors conſent. | 


Relifs Annuity. - OTE 


Hen a Husband is 0bliged, and his Heits, to pay an Annuity to 

his Wife in Liferent; If other Creditors be about to do Diligence 

and Compriſe after his Death, Qzeritur If the Reli& may not purſue 

the Heir to ſecure her, and for that effett to grant Infeftment of Annual« 

rent, and upon a -Decreet Adjudge 'an Annualrent upon that Ground? 

| Quando aliquid comceditur aut diſponitar , conceduntur omnia. ſirie quibus* now 

poref explicari; And the Obligement for the Annuity will be otherways 
Vaid. - 


Annus Uiilis, 
An utilis Daplex eff, x. ' Ratione initiiut initium ſit utile, & poſt 


| modum Dies continui. 2. Ratione omnium dierum, ut attor habeat 
. poteſtatem agendi, rews reſpondendi, & Dies ſint judiciales. Thel, Beſold, in 
Lit. I. 51. vid. Injuria. = 


 Appellatio, 


 Ppellatio non permittitur in foro Saxonie, ſed in ejus locum ſucceſſit Lea- 
teratio,ad eum' finem introdutta, coram eodem Judice, ut gravamins errore 


forte litigantium, vel negligentia Judicis illata, brevi manu reparentur, ſed hu 


Jus rei abuſus perſpicuus eft, Vide Leuteratio, Beſold. Thel: Litera. 1: 53. 
 Appellatio a Camera Imperial. 


A Pad Germanos, cum ſit ultimam Judicium Camtya,ah ea non appellatur 
| ne tamen ſua poteſtate abutatur gonſtitutum e judicium Reviſorium,ad 
quod ij qui per iniquitatem aut negligentiam Aſſeſſorum leſos ſe exiſtimarent, 
provocare & Rovifonem petere poſſent ;per Commiſſarios Imperatoris,& Statuum 
Imperii, -ad id deputatos,adverſus ſententiam ſine dolo, non tamen ſine errore, 
aut a latam, Fritichii Exercitat. juris- publici, pars. 2. exercit. 1. 
88 . & UEN., - . ; ' & | 
Reviſe habet effeFum Executionis ſuſpenſivam, 91. Tbid, — 
Judicium Camerale cum non a ſolo Imperatore, ſed « Statibus ſuamt accepe« 
rit authoritatem, tum jy ng; tum Statusrepreſemtat, Tbid. n. 83, - 
Camera Preſidem & Aſſeſſores initio conſtituebat Imperator, ſed Ordinibus, 


B bac, 
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conſentientibus, id deinceps mutatum, ut A ſſeſſores ab Ordinibas preſentarentar © 
 Ibidem, | 

Imperator eauſas in Camera caeptas, avocare n0n poteſt ; quia per moduns 
C Now 7 ba i” - Fries C _—_ conſenſit, & ideo ad ejus obſervantiam de 
jure temztar, Tbid. n. 84. 


De Appellatione a Prefeffo Pretorio, &+ aliorum 


1. Fudicum Sententiis. 


Ieet ab iis ob eoram Ecxcellentiam non liceat provocare, iis tamen qui Leſos ſe 
| 'B affurmant ſupplicandi Licentia permittitur, & remedium datur per Supplt- 
cationem ex gratia, non per viam Reſtitutionis ex Juſtitia, praſertimcum ſen- 

| tentia lata off contra OM Litigatoris. Thief. Beſoldi. p. 557. litera L. 


Appellatio a-Vicario. 


- Vicario ad eum cujus ft Vicarius, non appellatur, cum atrisſque idem, ſit 
Tribuna!, L., Romana 3. de appellationibus ſexto Decret. L. x. 
& 2. Cod. De Officiq ejus, cujus vicealter judicat. Sigiſmund: Scaccia de 


Appellationibus. q. 8. n. 61. 


4 


Approbatio. 


1/70. ulle Exceptio aut allepatio in foro mapis trita aut frequentior e 
N _ ill radar ies... aut ( £ Poars.0 ) ae * un! uri + 4 
i114 reguls niti videtur, quod approbo non reprobo : Sed cum omnis de- 
finitio in jare ſit periculoſa, & iſfta ut omnis materia Brocardica variis ſubſtrin- 
gatur limitationibus ; aut enim Approbatio Juris alicujus,celebratar expreſſa ra- 
#ificatione & id agitur ut approbetur geo caſu reprobare quod. approbavit nulli lis 
cet,nec honeſtum eſt:aut aliud agitur ſed ex attu colligitur & infertar approbatio, 
& eo caſu diſpiciendum quid attum, & attus agentium ultra eorum mentem 
& intentionem haud operantur. V. g. Emi predium, ratas illud ad vendito- 
rem pertinere ut optimum maximum, nee Servituti aut Reverſioni (ut loqui- 
mar) ſeu Retratiui obuoxium ; emerſit adverſurius Sempronius aſſerens ſervi- 
tutexs aut jus predii Relaends fibi competere ;, ejuis wel potentiam weritusuel 
alia ratione impulſus, cum ea tranſegi, iſto jure vel mihi ceſſo vel acceptilato, 
fed Titins idem jus ſervitutis aut. Retratius ab eodems authore ade ny Jes po- 
tius quia anterius : Siex eo contra me aperet nihi contra jus Retratius aut ſervi- 
tutis excipienti hand obtradi poſſet me jus homologaſſe & approbaſſe ; eo F a 
ceſſionem, aut acceptilationem yard yon fui, ea enim tranſattione id tan- 
tum agebatur,” ut litis anſ# preciſas, conditio mea melior non aeterior foret;, & 
wt mihi conſulam acquirendo jus, fi quod erat penes Sempronium, non vero ut" 
Jes aliquod a me alienem. ' ka 
2do, Eadem ratione, ſi juris mei ignarus predium meum conduxi, aut pf 
locationem Dominium ejus natFus, & domini forte heres ſum; in poſſeſſorio, 
| Catore de meycede.agente, de jure meo exceptio haud admittenda eſt, nemd.enim 
 ftbicauſam © «2 nome poteſt : nec mijius poſſeſſione reddita jus menm in- 
' Iegrum & allibatums ſupereſt, nec in petitdrio, aut declaratorio 7 a rnmey "te 
&ut exceptio,, Quod approbo non reprobo ; chnducendo fas dem pradium 
quod ignarus meum Ml, alienum rebar & locgtis, id mihi. erat propoſiti, ut 
Jes in eo conſequar, non ut jus in alium transferam: & conſenſui, ſine quo nec 


eff, nec eſſe poteſt alienatio, nil magis contrarium quam error. 
| Arreſt- 
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Arreſtment. 


F Arreſtment be Pignus Pretoriam, and doth fo aft&, that in whatſos 
|| ever hands the thing arreſted cometh, it will be lyable thereto? Or if 
it be only a D-ligence, and upon the matter of the nature of Inhibition in 
zyobilibas, ſo that the Debitor dying, or the ſubjeCt that is arreſted being 
Poinded or Compryfed, the Arreſtment will be ineffeQual? 

" Tf the Goods; in the Hands of the Debitor, upon Arreſtment, may ha- 

 bili modo be ___ -- — - if ( habilis _ of all Goods 
but Money) : be to Poind or Appriſe: the Propriety of Corpora being on« 

F. us eager per Traditionem? os _—_ - 4 A 


If ArreFment upon 'a regiſtrate Bond may be louſed being before the 
. Term of Payment? 


Whether, where there is nothing due by a Perſon in whoſe hands Ar- 
reſtment is-made- the'time of the Arreſtment, the ſame will affe& a ſus 


pervenient Debt? : | 
If Arreftment die with the Debitor, or doth affeQ after his Neceaſe? 
| Tf a Bond. for loufing Arreſtment be void through the Debirors De- 


any --.:-: BT 

" Tf atleaſt an Arreſtment upon a Decreet, be of an other naturethan that 
upon'a Dependence, being in effect Pignus Pretorium, and Execution 
pro tanto, or if it ſhould be at the moſt, like a Denourciation, whereup- 
ON Cunyeiting has not followed in the DefunQs time, which therefore 
is vol 


Albeit an Arreſtment doth not import a Right of Fhpotheck, and that 
notwithſtanding, an other Creditor may poind. Quzeritar, If at leaſt, 
it ſhould have that Effet, That the Perſon in whoſe hands the Arreſt- 
ment is made, cannot pay the Debitor in prejudice of the Arreſtee: and 
that as he cannot pay the Debitor, ſo after his deceaſe he cannot pay 
his Heir nor Executor, being eadems Perſona ? BE. a 
— "Executors being in Comparenms upon Arreſtment to make forth- 

coming, Whether they ſhould come in all pari paſſu, notwithſtanding 
ſome be before, and ſome after; as in the Caſe of Comprilings being 
' both atone time, though the Denounciarion beat ſeveral rimes ? 
'_ _ Queritur, If an Arreſtment doth afte& Debts due bythe Perſon in 
whoſe hands-the Arreſtment is made contrafted after the Arreſtment ? 

Ratio Dubitandi, Tahibition doth affe& Larids acquired thereafter ; ind 
 Arreſtment, as to ſuch things as are the Subje& of Arreſtment, is of the 
nature of Inhibitions, and there is eadems ratio as to the Intereſt of the 
Creditor. 

Arreſtment being made of a Sum, due by a moveable Bond, bearing - 
Annualrent, and of all profits due to the Debitor by the ſaid Bond. Que- 
ritur, Whether the ſaid Arreſtment ſhould be effteQtual, not only for the 
Annualrents already run, but theſe that ſhould accrue thereafter? 'The 
{ame Queſtion may be as to duties of Lands. Ratio Dubitandi; Quod non 
eſt, aut nullum eſt, nullum ſortitar effettum. And Arreſtment of what 15 
not yet extanr, 1s accidens ſine ſubjetto.- It is thought, That there is a dif- 
ference betwixt a.Debt,that is not neither 2» ſe,nor 6b/ipatione ; and condi- 
tional Debts, which though the Condition be .ngt e fig may be arreſt- 
ed;- and the Condition exiſting, the Arreſtment will be effeftual : and « 


of 


—_ 
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fortiori, Annualrents, and Mails, and Duties, may be affected by Arreſt- 
ment, -ſeing, fromthe date of the Obligation, aves ceazr, though »ox venir, 
If a Debitor be in Poſſeſſion of a Coal, or of a Milz in his own hand, 
what courſe can be taken by a Creditor, at whoſe Inſtance there is a 
Dependence, to ſecure the Profits, in caſe he prevail ? | 
What is the Reaſon of Difference betwixt Arreſiment and Inhibition, 
as to that Point,ſeing Arreſtment aftets only what belongs to the Debitor 
for the time? , The Arreſtment relates to Goods and Debts, the 
time of the Arreſtment; and Inhibition is ſimply, that the Debitor ſhould 
not diſpone his Lands and Eſtate; and Arreſtments area Diligence a- 
gainſt the Party who is Debitor, or has any Goods in his Hands belong- 
ing to the Arreſters Debitor himſelf. by 


drreſtment of C onditional Debts. 


F aCreditor ſhould arreſt a Sum due to his Debitor upon a Wadſer, 
] in caſe.of Redemption; What will the Import be of ſuch an Arreſt- 
ment? Azſwer. If redemption follow;.and after the Order another Cre-- 
ditor arreſt; 1 is thought, That the Arreſtment before will be preferable; 
as inthe caſe of the Arreſtment of a conditional Debt, which will bedrawg' 
back, Exiſtente*conditione, vide Wadſet Queſt: 1ma. Litera W. 


Arrefiment Louſed. 
Uaritur, Tf upon a Dependence, or Bond unregiſtrate, there be Ar- 


reſtment laid on, and rtheſame be louſed; and thereafter, the Goodg 


arreſted be poinded, The Caurioner for louſing the Arreſtment will be 
lyable? Ratio Dubitandi 1s, That the Goods were not fraudfully put a- 
way by the Debitor. . Qzzritur, If after the Arreſtment, the Debitor con- 
raft Debts, and the Goods be poinded-for the ſaid Debt, contraRted after 
the louſing the Arreſtment, Quid Juris, Will the Cautioner be lyable? 


Per Awverſftonem. 


AY erfione emere, aut locare dicimur, cum univerſaliter & uno pretio ven- 
% imus aut locamus: Duobus enim modis locatio {, vel per Averſionem 
wel ut ini pedes, wel menſuras, merces preſtetar. 'Thel, Beſ. verbo Buſch- 


ſtauff. 127. 
B. 


[- Back-bonds to the Exchequer 


HE Exchequer having granted Gifts : v. g. of Recognition, of 
JF others, but upon Back-bonds in favours of Creditors, and of the 
Wife and Children ; So that they have reſerved no Intereſt to the King, 
but to themſelves only to regulate and arbitrate the diſpenceins the 
Benefite of the Back-bond, in favours of Creditors and the Wite and 
Children ; May they proceed, and apply that Benefits, in favours of fuch 


in L A W "Eg 
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as apply to them, without calling the other Parties? 1: #s thought, That 
the Lords of Exchequer are to be conſidered as Arbitri, and that their 4r- 
bitrium.1s regulatum, and ſhould-not be uſed, without citeing of all theſe, 
..who __ any Intereſt ; that upon full hearing of all Parties, they may 
proceed. | 


_ Bairns Part. 


F a Son get a Portion in order to live upon it ſeorſum, and out of his 

] Fathers Family. Quzritur. If he can be thought a Bair», and claim 

a Bairns-part, ſeing he has not granted a Diſcharge, nor accepted the 
ſame in SatisfaQtion.- James Cheifh, | | 

There being Three Heirs of diverſe Marriages, and certain Proviſions 

in favours of the Heirs of the Marriage, being made in the reſpective 

Contracts of Marriage. - Cxzritzr. It (there being no other Bairns  f«- 

»ilia) they will have their nn” <p notwithſtanding they are Heus? 

And if they have, : Quzritar. they muſt coxfer their Proviſions, if 

they be unequal? Anſwer. They will come in as Bairns,, And as-to 

the ſecond Querie, 17 zs thought, they ſhould not coxfer ; ſeing they have 

their Proviſions, not ſimply as Heirs, but as Children, by the ſaid Pro- 


ſions. | nods 
| Bond Heretable. 


F a Bond bearing an Entail-of a Sum. - Viz. To the Creditor and 
the Heirs of his Body, which Failzieing to a Brother, or Heir of a 
Brother, -who would not ſucceed either him' or his Children/;” be Here- 
table, in[/Reſpect of the Entail, though Execators be not excluded, nei- 
ther doth it bear a Clauſe of Infeftmert ? 4 >. FI 2A 
- . A Band being granted to a Husband, and his Wife the longeſt Liver 
ofthem'"Two, and the Heirs of the Marriage, ' which Pailzieing, to 
the Husbands Heirs and Aſigneys' whatſomever-  Quzriter.- Whether 
the faid Bond belongs to the Heirs.or Executors ofthe Husband. Ratio 
Dubitandi, It is granted.ſince the Act of Parkament: 164r. And the Act 
of Parliament 1661. and the Act of Parliament 164x, are poſitive, that 
All Bandsifor'Sunis of Money bearing Annualrent are Moyeable, ' Ex- 
cept in-the two caſes therein'expreſt, viz. Of 'as obligement to Tafefr,, Or of 

Clauſe, Excluding Exetators, "And on the other part, the ſaid: AAs feet 
only to-:intend . Borids :containing'-payment 'ofc Annualrent: for. profic, 
xyhich upon that account before" the ſ41d AR were Heretable'after the 
'Term :./Whereas the Bond in Queſtion'is not only Heretable upon the ac- 
count foreſaid of payment of Annualrent ; But becauſe the ſame -is ex- 
preſly Tailzied, and provided in,favqurs of Heirs, and in the firſt place of 
Heirs of Proviſion © che. Martizhe : And-the Sum is of purpoſe Here- 
tably fixed for a Liferent to rhe Wife and a right of ſucceſſion to the 
Bairnsof che Marriage;”'ſo that''the' Husband' cannot Teſt of it; And it 
cannot fattunder Executory- ab intst#9; 'in prejudice of the faid Tailzie : 
Andis of ' the fame Nature, as if 'a- Bond. were taken to'a Man and his 
Heirs Male, which would not be Moveable, ſeing it implye$the Clauſe 

excluding Executors. . 

. "Whena Bogd is takea to the C—_— and Failzicing of him by De- 
| ceaſe 


e 
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ceaſe to another perſon, bearing only Annualrent and n0 Heres 
Clanſe, Quzritzr ; If the Creditor to whom it is gra nas: fares 
of it by Tettament ? Revo Dabitandi, it ſeems winy.P< or bye 
AQ of Farliament: On the ether part the: faid Subſtirutioa imports the 
xecutors to be excluded, and a Teſtator cannot diſpoſe by Teſtamear py 
what ab inteſtato could not fall to Executors: And though the Creditor be 
Fiar and may diſpoſe of the faid Sum, yethe cannot do iton Death-bed.; 
the ſame being an Heretable Sum. . | 

If at leaſt afrer the Death of the Creditor the faid Sum be Heretablein 
che Perfon ofthe Subſtirate ? Ratio Dubirandi, The fame is Moveable 
by AR of Parkiament; And the Subſtirure Having now right to it, he is 
in the ſame caſe as if the Bond were granted to hin: x adverſo, the 
ſame being ſome! Hererable is ſeryper Heretable, untiltir be made Move- 
able by 4 
| a Bond ning fucha Subſtitution ſhould be made Moveable by a 
Charge, would irnotwirhſtanding belong to the Sybſtiture ? 

ff an Heretable Bond may be compryſed ; And if the Ley expire 
will the Creditor have right tothe ſumes contained therein, though far ex- 


ceeding his Debt? 
Bond Moveable. 


Party having given a Bond to the end that thereupon a Compryſi 

A may be deduced againft the Granter, For ſertleing the Eitaie of be 
Father in his Perſon ; And havii - vga 2 Back-bond to pay the per- 
ſon granrer of the Bond 4 Surn of y, with Provifion That if he de- 
Hb Comge rybug hs hull boſoe oy yment ofthe Morey. Quz- 
ritur, If the Hams be oveable; So that the Relift of the C r —_ 
Crave a part thereof Jure Relitz, in reſpe&t the Sum is in Oblig at 

And todeaude of the Right of the Compryſingis is Faculrare Saves 
Mr. Archibald Nishet contra. Daigarno. | 


- Bonds of Proviſion to Children, 


ered Bonds of Proviſion to Children with = Claes 
ITE: Queritur, The 

being granted in Leige dey ſoul peo & prejudge t the Relit or 

IP rol Dabitaxils apron arhnrt rms of them, and may Can- 
conowngharo "Anſwer. Si abit Dolus andthe Defun@ did in- 
ten Yate to provide his » they ſhould be confidered asa 


Band of Relief. * 4 Gn 
JF afPerfon Chajunly with another upan ft Bond-to be-reliev- 
ed may pag Boo) as of the Principal cipal Bond therge! for Re- 
vt! Andforchur eB pay pay the Sura and pound for comore Forbes 
con . 


\ 
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Barn Courts. 


Veritur If the Superior may purſue before his Baron Court for Non« 
entry, or Ward, or Marriage? Ratio Dabitend;, That the faid 
Caſualities are frud#s of the Superiority ; And ſeing the Baron may pur« 
» 
8) 


ſue his Tennents for the .Fruits of Property, There is the fame Reaſon, 
that he ſhould purſue for the Fruits of his Superiority: And the Vaſſals 
have no prejudice, but rather Advantage,thet they are nottaken from their 
own Houſes to anſwer before another Court, and to be at the es 
both of- Attendance and Proceſs, which are greater there; And if the 
Baillie do wrong, it may be repaired by 8 ReduCtian. | 


Baſtard. 


F a Baſtard has difponed his Eſtate in FLeipe Ponffie, and Tnfeftmenc 
] has not followed dureing his Life, Will he King his Donator be 
lyable ro fulfil the Difpoſiton ® . | BS, 

If a Baftard's Relift and Bairns, will have their Legitime, though he 
_ cannot make a Teſtament? Anſwer. Affirmative, 

If having Children, he may make a. Teſtament, and name a ſtranger an 
Execuror; ſeing the King has not prejudice : And his Children cannot 
complain, having their Legitime? Cogit anda, : 

at leaſt he may leave Legacies: And his Children Executors nomi- 
nate, at the leaſt nearelt of Kin, and Executors 4 iweftato will be lyable 


to the ſame? - | | 

If a Baſtard has Teftamenti fattionem paſſivam, and may be named Ex- 
ecuror, or Heir of Proyifion? An/ner.. Afirmatove. 

If a Baſtard may have an Heir of Tailzie and Proviſion ? C ogitandum. 

: If a Baſtard, by a Deed inter wigygi: has diſponed his Eftate 1n Lands 

by a delivered Write: and dyeth Wire the Right be perſeted; Queri- 
tur, What way the ſame ſhall be perfefted ? or what Action is compe- 
tent tothe Perion in whoſe Favours it is made, and againſt whom? A4n- 
ſwer, Tt is thought, that the King being to ſucceed to the Baſtard, his Of 
. ficers may be purſued, and the Director of the Chancery, if the Lands 
hold of the King (and if they hold of another Superior, the ſaid Supe- 
rior) To hear and ſee the ſamen adjudged, and Precepts directed, 

Quid Faris, If the Deed be not a ſimple Diſpoſition, but a Right to 
the Diſponer in Lifergnt,. and another Perſon inFee; with the ordinary 
Clauſes and Power to alter? Anſwer, There may be more Queſtion in 
this caſe, pony wpog the matter Donatio mortis cauſa. | 
- Oun; Ratio; That a Baſtard cannot make a Teftament, whether or not 
ob maculam natalium; Or that by reaſon thereof they were as Dedititsj in 
Law, ſwa that during Life they were 4beri, but dyed /ervi and null, 
without power to diſpoſe of any ehing? 4»/wer, That the faid Tncapa- 


city Was rt liam: Se: theſe who have.g -Heirs (fo. 
2” King s.9 foccevd 35 alam Fre?) have nor] Fanents [effionem, 
. uf | will ſucceed to his en? dn/wer, It 


is thanght, he will. = 
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12 ; Doubts and ; Queſtions 
| Biſhops. 


FF Precepts granted- by Biſhops: may be execute after their Death? 
& If a Biſhop being upon the point to be Tranſlated, may accept a 
Renunciation of a Tack not expired, and granta new Tack for moe years, 
in prejudice of his Succeſſor ? . Or- if he may ſet a Tack? 


_ Biſhops - Debts. 


| QEig Biſhops are an Incorporation and do not repreſent theip Prede- 
z_) ceſſor's Perſon, but only the eo :: and therefore are not 
lyable to his Debts; Queritar, Tf at leaſt he be lyable to the Debts of the 
Biſhoprick, As v. g. If there be an Annualrent payable out of the ſame 
to a pious Uſe, and the preceeding Biſhop has not paid the ſame : Will 
his Succeſſors be lyable- perſorially,. at leaſt will their Rents be affected 
by a real Action of Poinding: the Ground, or like to the ſame? 

Quid Faris As to the Taxation ; if a Biſhop would be lyable for theſe 
bygones that were due by his Predeceſſor: reſerving Relief againſt his 
Heirs and Executors ? = 


| | Bodomaria. | 
domaria eſt Fenus Naaticam , quo ſub ſpe majoris lueyi pecunia datar 
Navis Patrons , hoc patto ut ſalus nave tantim cum F-nore reddatar, 


relitto interea Hpothecz loco navigis fundo, quo perdito & capitale interit.. 
Beſold. Theſaurus, Bodom. | | 


 Burgh's Liferemt Eſcheat. 

Hat Execution can be agaigſt Burghs for their Debt? Ifthey 

V may be charged with HotlWng, and if thereupon any Liferent 
Eſcheat may follow? © -» vH97 | + 8708 


. : 
© 44 

. ry * , 

, 


Camera Imperial, ' 
Amerz -ſententix, an ah iZfs appelletur; 47 Imperator eAS averare paſſer ? de > 


— earum reviſione, vide 'A. & 65 Appellat. 


A L970 Tat 
344 


'F Captions may be Execute after Sun-ſer, ſeing Poinding cannot be 
_ then executed ? Ir appears there is difference betwixt Poinding and 


Caption, by reaſon other Perſons that may have intereſt in the Goods 
may be concerned in the Poinding, which is not in Captions : And the 
e' Kings 
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Kings Rebels may be raken at any time, and there is no time ſo fit to take 
and ſurpriſe them as. the night. Rothemay apainit Forbes, Before,the Coun- 
cil found that Captions ſhould not be execute in the night. .- 


ad. —_—_— 


Caſualities of Superiority. 


II N General 1: zs thought that all Caſualities, which ate Fraffus Domipii 
[ diretti, are to be conſidered as frat#us pendentes of Lands, which per- 

tain to the ſingular Succeſſor ; unleſs Coltedti: and they are hever 

thought to be Colle, unleſs they be at leaſt claimed and purſued for. 


Cauſa cum qua Res tranſet. 


RE tranſit cum ſua cauſa, hoc eſt cum omni commods, & onere: Jus, Fluv. 
* 775. le 55«, 
Le dijemal No einio intereſt, au ſub conditivne ad nos pertineat, an verd. 
& nobis abſcedat; priori caſu quanvis Dominium inAere ſtare non poteſt, tamen 
quoad nos eſt in pendenti & in ſþe tantum: alters, eft attu noſtram ſed exiſten. 
ze conditione reſolvitur: Nam meum eſt quod certs lege mean eft, Jus Fluviat. 
P- 790. N 145. & deinceps. A 


Cautioner and Relief. 


F a Cautioner be Denounced for his Cautionry, wift'the Principal be 

| lyable to relieve him of the loſs of his Eſcheat? Rario Dabitands, The 
Principal is obliged to relieve him of what he ſhonld pay for him, but not 
of the prejudice he ſhould ſuſtain for his Contumacy arid Rebellion, 
through his not payment. | 


Chaplainrie. 


Ands being holden of a Chaplain, a Biſhop being Patrvn, if there be 
not a Chaplain and the Biſhop delay or refule ts preſent; what 
courſe ſhall be taken by the Vaſlals Heir, or fingular Saceeffor' to get In- 
feftment? If the Biſhop may nor be purfued, and the Dirteftor of the 
- Chancery, to hear and ſee him decerned to preſent 4 Chaplin, and to 
exhibite to one of the Clerks of Seffion the Preſentation to: be regiftrat, to 
rhe effe& it may be known and patent to the Leidpes, and that within 
days after he be charged: And in caſe of diſobedience, ve- 
rified by a Horning againſt him upon the Decreet; The DireQor of the 
Chancery to direct Precepts for infefting of the Vaſlal. © 
Seing wo of Parliament anent the oy of Chaplainries, and 
fach like, The Patron to the Chaplain is appointed to be Superior to the 
Chaplains Vaſſals. Qaeritar, If Chaplains hold of the Biſhops, the Bi- 
ſhop will be Superior ? Anſwer, It is thought, not ;- ſeing the faid Ad of 
Parliament is only in favours of Laick Patrons, and was made whea the 
Biſhops were ſuppreſſed, 


_ 
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 . * Charge to enter Heir. 

N appearand Heir being charged to enter Heir in General, and 
A renouncing, Querttar, If there may be a Compriſing or Adjudi- 
cation againſt him, unleſs he be charged to enter Heir in Special ? Ra- 
tio Dabitandi, That fruftra ſhould he be charged toenter Heir having ak 
ready renounced: Yet it 5 thought he ought to be charged, ſeing a ſpe- 
cial Charge to enter Heir, is Inſfar and in place of a Special Service, 
and Inteftment thereupon: - and the Heir may repent that he renounced, 
and may be better adviſed , when he is-charged to enter Heir in Special. 


Chattels Real. 


Tferents, Non-entries, Ward, and ſuch like Caſualities, that are 

ſucceſſive when they are gifted, they become real Chatrels, and will 

fall to the Executors of the Donator, as is thought; Queritar, If when 

they are not gifted they ſhould be conſidered alſo as Chattels, ſo as to be- 

Jong to the Executors of the Superior, and not to his Heirs and Succeſlors 
of the Land? Cogitandum. FD he 


Chiles ad Cds: © 


F a Father grant Bonds to his Children, and thereafter contraQt Debt, 

] ſo that he is not in a condirion to fatishe both his Creditors and Children, 

Whether the granting of Bonds for Onerous Cauſes will- import a Revo- 

cation .of the Childrens Proviſion : At leaſt will the poſterior Creditors be 
priviledged and preferable to the Children ? EE 


- Childrens Proviſtons. 


Father having diſponed to his Son of the firſt Marriage, the Fee 

A of his Eſtate; with power to burden it with 40000'merks for pro- 
viſion of his remanent Children allanerly. Gzeritar, If he being then 
married upon a Woman of that age, thar he could not have Children by 
her, ſhould thereafter marry; May he provide any part of that Sum to 
the Children he had thereafter of the laſt Marriage? Or if the remanent 
Children, in whoſe favours the _— is reſerved, can only be underſtood 
of the remanent Children of the firſt Marriage, he having then five be- 
ſides the Heir, 4. Alexander Gibſon contra his Brother. 


Cruitas, _ 
(pirates & Maunicipia inteliguntur nomine Reipublice & ets competit 
-. beneficiuam Legis. leg. 3. cod. de Jure Reipub. Sc. Rempublicam ut pu- 


pillam extra ordinem juvari. Friſchius Tom. 2. exercit. juris publici, ex- 


= 


& . - 


* Preſcriptio non currit minori ſed Civitats, Tbid. 35. 
'Propter tenuitatem civitas novun wveltigal imponit, Tbid. 37.. 

Gaudet Preſcriptione centum annorum. * bo 

Ex ſolo patto ſine traditione, quibuſdam caſibus habet in rem «(Tionem Ibid. 
. Vſus-fruitns 6 relicFus dures centum annis Ibid. 


Claaſe 
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C Jauſes in C ontrafts of Marriage. 


"FY ContraQ@ of Marriage betwixt Alexander Sarndilands, and Agnes 
Sandilands his Wite Daughter to Robert Sandilands Dean of Gild, 
beareth that proviſion, Yiz. That the ſaid Robert and hisforeſaids are 04 
bliged to the faid 4gres and her Spouſe that at Robert his Deceaſe the ſaid 
Agnes his Daughter ſhall be eſteemed a Bairn of the Houſe and'Family ; 
And ſhall ſucceed to her Part and Portion Natural equally withthe rema- 
nent of Robert's Bairns to all Sums, Pleniſhing Goods and-Gear; and others 
that ſhould pertain to the ſaid Roberr the time of his Deceaſe, *'* © - 
The ſaid Alexander 1s obliged and his forefaids, that whatever Benefite 
ſhall fall to theſaid Agres,or her to ſucceed to by her Fathers Deceaſe,or by 
vettue of the ſaid Obligement, to.provide the ſame after he ſhould ger it; 
to himſelf and her in ConjunQ-fee and Liferent, and to the Bairns be« 
twixt them, which Failzieing his Heirs and Affigneys, 9 January 1657, 
Regiſtrate x March 1671. | 31/5 00 ON yt 
' The faid Alexander is obliged to provide the Conqueſt to himſelf in 
Liferent; and their Bairns in Fee. - 3-14 OO I LS 
The- ContraCt of Marriage betwixt John Hamilton Writer and Rachel 
Sandiland, the other Daughter of the {aid Robert,” Bears, That they accept 
the Tocher,in ſatisfation of all other. Sums, Executory,Debts, Goods,and 
Gear, and others whatſomever which was provided to the ſaid Rachel, 
or which may fallor pertain to her, or may be claimed by her by Deceaſe 
of the ſaid Robert, or her Mother Maſe Weir : All which ſhe and her 
Husband Aſſignes tothe faid Roberr, his Heirs,Executors, or Aſſigneys to 
be Diſponed at their pleaſure. + | bs: | DG 
By the Clauſe of Conqueſt the ſaid John isobliged to provide the fame 
tohimſelfin Liferent, and the-Bairns in Fee :” And to that effe& to inſert; 
the Bairns Names in the Writes. < | ] 
The faid Rachel, if her Husband Deceaſe before her, is to have (if there 
be no Children) the half; and (if there be) the third of the pleaiſhing 
of the Houſe the time of his Deceaſe, which is to be made free of Debts by 
his Heirs and Executors. : SE 
Queritar, Tithe Obligement to ſucceed toall that ſhould pertain tothe 
Father ſhould be underitood, only as to a Bairns Part, 'and ſhould not 
be extended to the Deads-part? - - | ro i I 
Tf what ſhould fall to Agzes after her Fathers Deceaſe, ſhould belong 
to the Bairns of the Marriage, though the Marriage be diſolved throug 
the Husbands Deceaſe before the Father Robert his Deceaſe ? .- © 
 -If Rache/the other Daughter notwithſtanding her Renounciation, will 
come in as one of the neareſt of Kin, at leaſt as to Deads Part, ./Viz. Deads 
third and the half of a Bairns Part. | Kt i un. $ 
By- Contratt. of Marriage, the Husband'is obliged in the: firſt place to 
provide 30000 Merks,- to his Wife in Liferent, and the Heirs of the Mar- 
 Tiage'preſently.: And to the other Bairns 18000 .Merks after his Deceaſe. - 
Queritur, "The Heir being ſerved; will there be a Confuſion as to his 
Debt and Proviſion? . 240. If he may. have AQtion againſt the Executors 
for it, as Heir and Creditor ? - 37:0. :If he ſucceed. to his Father in Tzand-- 
Eſtate, though the Money was not employed, will not the a = 
47 | 6 
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be fatisfied, yo tanto ? 470. Will the Bairns come in pari paſſz or muſt 
the Heir be {ſatisfied in the firſt place out of the Moveable Eſtate ? 


| Coals. | 
A Woman being Infeft in Lands in Liferent ; cum Carbonibus & Car- 


[{'N bonariis, Gueritar, If ſhe may win Coal where there was none 
before in order to Selling? Razio Dabitandi, That uſus fruttus et Jus 
utendi ſalua rei ſubſtantis, and the Coal u/# conſumitur ; And being digged 
z0n renaſcitur : It is thought therefore, that where there was no Coal be- 
fore, The Liferenter cannot break Ground in order to Selling. Es 

Qeeritar, Tfrhe Liferenters atleaſt may Win Coal, where there was 
no going Coal before in order to their own uſe and for their Fire, Re- 
founding any Damnage that may be by breaking of the Ground. Cog#- 
tandum 


Where there is a Coal going, Quzeritar, If the Liferenter may continue 
to Work and Sell? Anſwer. It is thought for the Reaſon foreſaid the 
"7 wigan cannot Sell, but may claim by the ſaid Clauſe to have as much 

il as may ſerve for the Liferenters uſe only, unleſs it be expreſly pro- 
vided that the Liferenter may Win and Sell as the Fiar might have done. 

If the Liferent be not conſtitute ſo clearly in the Terms forefaid, and 
it be only provided that the Liferenter ſhall Liferent the going Coal, 
Qaeritar, Iithe Liferenter may have the ſame benefite of the Coal as the 
Fiar mighthave had, both for the Liferenters uſe and for Selling, pro- 
viding that the Liferenter uſe the ſame as bonus Vir, and in the ſame man- 
ner as was in uſe formerly, anddo not oy thing of purpoſe to the preju- 
dice of the Fiar: putting in too many Colliers or othetwile ? 

Axthere is quaſi U/5-fraitas of Money, if it ought to be ſo of Coal, 
and what is Win ſhould be valued, and the price ſhould be valued to the 
Liferenter in Liferent and in Fee to the Heretor? To conſider if this caſe 
hasoccurred elſewhere in the caſe of Sug ade. 


Collation. 


Y CaontraQ of AR the Husband is obliged to provide the 
1 2 Heirs ofthe Marriage thereia ſpecified ; But there is a Clauſe ſub- 
joined , That if there be only Daughters, and they be moe than one ; 
The Ekdeſt only ſhould ſucceed, and the other Daughters ſhould reſign 
their parts in her favours, reſerving to the Father to-provide them 
which he did not: There being befide ſome Heretable Eftate, Queriter, 
If the Eldeſt will not only have the Land, but her ſhare of the other Eſtate 
| as Heir Portioner ? Rao Dabitendi. That Law and. Nature favours and 
_ intends Equality, betwixt Children ; Eſpecially where the intereſt and 
' preſervation of Families is not to be | altered , and upon that account 
there.is a9 Prer gy _— y tpn 45 re 
petent Liberis Maſc ; DRY nis & caput familie: An 
the ContraRtthe Eldeft Daughter is not. Ge IG ate New? 
or who ſhould takethe Name. 24do. The Heircannot be Executor un- 
kis he coofer, or upon the foreſaid confideration, and there appears tobe 
Eqdeme Ratio in thiecale, Whites. . - 


. 


in LAW. EY 17 


_— 


Ifan Heir, to theEffed he may ſhare in the Executry offering to con- 
fer the Moveable Heirſhip, ought not alſo to confer Lands, + and other 
Heretable Eſtate ? For the Executory may be very conſiderable, and it 
were hard thatupon Collation ofthe Moveable Heirſhip poſlibly of ſmall 
value, he ſhould both retain the Heretable Eſtate how great ſoever, and 
ſhare in the Executory though very great. - SI 

If there be Three Daughters, and the Eldeſt at her Marriage getapart 
of the Lands. Qeritur, Tf ſhe will ſhare as Heir Portioner withthe other 
Siſters, unleſs ſhe confer; as in Ergland. 


Commiſion not to Expire morte Mandatoris. 


IF a Commiſſion may be granted by a Perſon to Preinds for Selling 

Lands and to endure irrevocable, not only during his own Lifetime; 
but atter his Deceaſe to bind his Heirs untill it be Execute ? Ratio Dabs- 
tandi, Mandatum expirat morte : And on the other part, there may be a 
neceſſity to Sell, and his Heirs may be Minors : Or upon ſome other con- 
fiderations it may be fic that there ſhould be ſuch a Power given; And 
as he may bind himſelf by granting ſuch a Commiſſion, he may bind his 
Heirs being eedem Perſone. | 


Commiſſoners to the Parliamemt_ 


VUaritar, If there be any caſe wherein Commiſſioners to the Parlia- 
ment ought to conſult the Shires whom they Repreſent ? Axſwey. 
It is thought, that albeit by their EleQtion they have Commiſſion can Li- 
bera poteſtate, It is to beunderſtood that they may /«per/truere; But cannot 
evert or alter Fundamentals and the conſtitution of the Government 
either of Church or State : And if any thing of that naturebe intended, it 
ought not to be done by Repreſentatives, unleſs they have ſpecial Autho- 
rity to that purpoſe: Lie 


Commonties, 


He Servitude of Paſture being either in common Muires, asGlads- 

F mxireor {uch like; Or in Commonties belonging to Heretors and 
Superiors, and their Vaſſals by Rights from them ; Or in Lands belonging 
tq others and notto their Superiors. Quzritur. If an Infeftment cums com- 
uni Paſture will be a Ground of Preſcription,in all the foreſaid caſes, un- 
leſsit be ſpecial as to the SubjeA, and the Lands to be Pattured upon ? 

' Anſwer. As to common Muires, if the Lands adjoining be Dif 
poned, cum communi-Paſtura, by the King, it is to be preſumed that before 
they be Diſponed,the Kings 'Tennents of the Lands Diſponed were in uſe 
 toPFaſture in the faid Muire : And therefore the Clauſe cam communi Pa- 
ſtara is tobe underſtood withthe Paſture — belonging to the King; 
And in that caſe,poſſeſſion though nor for the ſpace of Fourty Years by 
vertue of that Right is ſufficient. 240. There is the ſame reaſon as to 
Lands Diſponed To Superiours having a Commonty within their own 
Property. v. g. in Dirletoan, unleſs there be ſome ſpeciality. v. g. as in 
David Forreſt is Precept of Clare conſtat, there is Nine Acres given with- 
out mention of Paſture in the CR of Dirletoun, and there is a Te- * 
Nement 
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nement and three Acres and an half cum conmuni Paſtura in Communia de 
Dirletoun ; So that the Right being granted aico context, the Right of 
the ſaid Acre cam communi Paſtura Excludes the ſame as to the other Nine 
Acres. 3tio. Asto a Commonty within the Property, of other Superiours, 
the Clu cum communi Paſtura 1n the Tenendas will not be a ground of 
Preſcription, unleſs there: be a Right or Conſtitution by the Heretor, 
within whoſe Property the ſaid Commonty is. 


— 


Common Appendant. 


Vaeritur, There being a Servitude of Paſturage or Commonty due to 

me out of Neighbouring Lands (which the Engl call Common 

Appendant) will the Servitude extinguiſh if I purchaſe the faids Lands, 

ſeing res ſus Hemini ſervit ? Anſwer, Itis thoughtthat it is Suſpended but 

notextin; So that if the Purchaſer ſell the Lands affeted with the Ser- 

vitude it will revive, unleſs it be provided otherwiſe : And Servitudes of 
that nature are Real, and pertinents Prediorum non Perſonarum. 


= Communido. 
Ommunis Poſſeſſio, qui vel ad paſculandum, wel ad alios fruftus partici- 


 pandos vicixi utuntur, noy cares Litlgits, Divitibaus proportionem 
Geometricam, pa-peribus Arithmeticam affeft antibas : Sed poſſeſſio Geometri- 
6 ſervari debet & Predialis, ita ut qui majores habet poſſeſſiones magis utas 
rur paſcuis, qui minores minus, Jus Fluviat. p. 561. n. 25, 


Compenſation. 


1 F there may be Compenſation on a Bond preſcribed, For that reaſon, 
] Viz. That que ſunt temporalia ad agendum they are perpetua ad exci- 
piendum ; And the ground of Preſcription as to Perſonal AQtions be- 
ing Neg ligentia petentis, cannot be pretended in this cafe, «the Defender 
being Bridfied in his own hands. | 
When in Proceſſes for Sums of Money, Compenſation is proponed,and 
the Purſuer Replyes upon Recompenſation, and the Defender again Du- 
plyes upon Recompenſation. Qzeritzr, what courſe ſhall be taken by 
the Judge upon their ſeveral Recompenſations? A»ſwer, Tf it appear that 
the Purſuer or Cherger is addebted in as much to the Defender,as the Des 
fender to him.all the Compenſations being conſidered, the Defender ought 
to be aſſoiled; and the Parties hinc inde ſhould be decerned to give up 
and diſcharge the Grounds of the Compenſation: And if all the Come 
penſations being ſuſtained, the Defender be found debitor to the Purſu- 
er, a Decreet ſhould be given. for what is due: And if the Purſuer be 
found debitor ro the Defender, the Defender ought to be aſſoiled, and 
the Purſuer decerned to pay what he is owing. | 08 
An Afſipney to a Debt tor an Onerous Cauſe, having purſued for the 
e Qaeritur, If it bealledged that, the time of the Aſſignation, the 
edent was the Defenders debitor, and that he hath preſent AQtion for li- 
quidating his Debt; Whether ought Compenſatiau to be ſuſtained upon 


the 


PR 


the faid Ground, and a time granted to liquidate? 1 is thowght, That 

the Cedent not being Inhibite, nor any Diligence done againſt him, the 
Sum aſſigned was in Commercio, and might be diſpoſed of by him; there 
being then no ground of Compenſation, which is de /iquido in liquidart; 
and otherwiſe 07: tollit obligationem. vide Retention, in Litera R. 


Compoſrtion for Entry. 


F the Superiority be diſponed or compriſed after Reſignation, Quzri- 

] tur, Whether what is payable for receiving of the Vaſlal ſhould belong 

to the former Superior - Or to his Succeſſor by whom he is to be receiv= 
ed, being pretium of his Entry. | 


Compriſer. 


F after expiring of a Compriſing , the Compriſer may purſue for the 
Evidents, being incxdents to the Right, | ag 


Compriſong. Y 


F a Bond for an Onerous Cauſe, being granted 'by a Perſon not Inhi. 
| bited, and publick Infeftment thereupon, be preterable toa Compris 
fer who had compriſed before, but was Infeft after the Bond ? 
If a Compriſer of Ward-Lands die before the expiring of the Legal, 
Will the Marriage of his Heir fall ? ES 
- Tf it fall, Will the Debitor, if he redeem, be lyable to refound the 
Avail? _ | ef 
Compriſings of Heretable Bonds, though they be _ the matter Le- 
gal Aſſignations, ſo that the firſt Compriſer will be preferred to the ſecond- 
intimating, in reſpect of the previous publick Solemnity in deducein 
Compriſings: Yet\Intimation is neceſſar to put the Debitors in the Bonds 
compriſed iz mala fide. 
there be.a neceſſity of a Declarator of expiring a Legal, as there is of 
a Conventional? _ Seing. in many Caſes there may be much Equity for 
purging the expiring ; as it the Sum be all paid but a very little part, and 
the Lands exceed much the Debt. | 
If the Compriſer come to be Debitor in a Sum-equivalent, Will the 


Compriſeing expire? 

"The firſt Compriſeing being reduced at the inſtance of a poſterior Com- 
priſer ex capite Inhibitionis, Will the firſt Compriſer have Right to the 
Legal of the ſecond? = 

hough the Debitor be Inhibited, May he not aſſign the Legal? 

If Compriſeing whereupon Infettment is not to follow, and which 
formerly needed not to be allowed ought to be Recorded, conform to the 
AQ of Parliament 1661. At, 5c” | 
| There being a Compriſeing againſt a —_— and two Cautioners of 
their reſpeQtive I ands; and the Right of the ſaid Compriſeing' being ac- 
quired by a Perſon who had bought one of the Cautioners Lands, If that 
Ferfon ſhould diſpone the Right of the other Lands with the Compriſe- 
ing, Sums, and Grounds thereof, as to the ſaid other Lands, only __ 
, E 
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to be ſecured in the firſt place. | ls 

If a Com: riſer Infeft in Lands doth conſent only toa Right made by 
the Debitor of a part of the Lands compriſed,will that Conſent ſecure the 
Buyer againſt the ſingular Succeflors of the Compriſer, having Right 
from him by Compriſeing or Diſpoſition and Infefrment thereupon: Se- 
ing they may pretend that a Conſent doth not denude h4bi/i mods. 

A Creditor compriſed the Principal Debitors Lands, and ſome time 
thereafter the Cautioners Eſtate ; and after the Compriſeing againſt the 
Principal was expired (But yet the Compriſeing againſt the Cautioners 
was running ) he diſpoſed'of ſome of the Principals Lands. Quzritar, If 
the Cautioner may plead that the Compriſeing againſt him is extinQ, In 
ſwa far as the Creditor has an irredeemable Right to the Principal's E- 
ſtate, Exceeding his Debt: and is ſatisfied at leaſt may be fatisfied with 
his Intromifſion and diſpoſing of the ſame ? ER. D 

A Compryſer, after expiring of his Compryſing of his Debitors. Eſtate 
exceeding the value of his Debt, Intrometring with or _—_— a part 
of the ſame. Quxritur, If he may Compryſe any other Eſtate belonging 
to the Debitor : Upon pretence that he is nor ſatisfied : Or if the Expir- 
ing ofthe Compryſing and the making uſe thereof thereafter, putteth him 
in the ſame condition as if the Lands had been Diſponed:to him irredeem- - 
ably, and datz .and accepted in /olutionem ; So that both Principal and 
Cautioner, againſt whom a Compromgs et running, may pretend 
that the Debt is ſatisfied ; Ar the leaſt that the Creditor ſhould denude 
himſelf of that Compryling cum omni cauſa? Lamertoun contra Mr. Johx 
Fairholme. pen 

A Compryſer of Lands holden Ward being Infeft. Quzritar. If theſe 
Landswill ward by the Deceaſe of the Compryſer; And if the Marriage 
of the Appearand Heir will fall? Ratio Dabutandi, A {ou / is butan 
enterim Vaſlal for ſecurity of his Debt: And upon that Conſideratioa ſuch 


a Sit in Ezgland is conſidered as a Chattel. 


* TIfthe Comprylſing be redeemed will the Debitor be Lyable torefound 
_ the Damnage ſuſtained by the Ward and Marriage? TY 


Quezri. 


in L 40; -- 2T 


—— If the Ward of the Compryſers Heir, 
pireupon the Redemption? : | 
Quid Faris in that caſe of proper Wadſets, if the. Debitor after Redem- 


Ls 


willdetermine and EX- 


pou will be Lyable to Refound the foreſaid Damnage? The difference 


ing that a. Compryrop is an involuntar Right, and the Wadſet Volun- 
tar, Z that the Creditor {eemerh to take his hazard; 
If Lands be Compryſed from a Perſon who hasno Right thereto for the 
time but equires thereafter a Right, whether the faid jus /uperveniens will 
accrelſce ! | | | 
' If there be a difference betwixt a Compryſer and a Buyer from an in- 
| terpoſed Perſon, who has acquired a fraudulent Right, Yiz. - That a 
Buyer acquires a Right for an Onerous Cauſe, and it isjuft and the Inter- 
eſt of Commerce that he ſhould not be prejudged, whereas a Compry- 
ſer pos ny Dngeore upon his own hazard, and the Right Tranſit cum 
#4 cauſa 7 ep 
f A Right being acquired bona fide, from: a Perſon not Inhibited, after 
Compryling, and being Infeft before the Compryſer. Quzritur, Whe- 
ther he or the Comprylter will be preferable? A»ſwer. The Lords found 
in thecaſe of Sir Parrick Nisbet and Hamilton, That the Compryſer ſhould 
be preferred: Which appears to be hard, ſeing, a bers is only : 
. jas ad remand a Legal D1 poſition ; And the firſt compleat ight by In- 
feftment ſeems to be | Gr Ok and a Compryſing does not import vi- 
tium Litigiofi ſcing the Debitors:Right is without Queſtion : And the 
Queſtion is whether the Compryſer or the Receiver of the Diſpoſition 
ſhould have Right to that whuch is unqueſtionable in it ſelf? = | 
© The Debitor or theſe who have Right to the Legal, Redeeming from 
the Appearand Heir of the Compryſer, whether doth the Redemption 
ſiſt the courſe of the Ward and Marriage if the Heir be not Fourteen 
Yearsof Age? ÞAnſwer. Affirmative. quis reſoluto jure Principali reſoluun- 
tar conſequentia. | | 
Will not the Debitor be lyable nor only to pay the Debt but to refound. 
the prejudice the Creditors Heir ſuſtains upon occaſion of the falling of 
the Caſuality of Ward and Marriage by the Deceaſe of the Debitor ? 
Anſwer. Affirmative, and the Creditor and his Heirs ſhould be Indempes : 
It being the Debitors fault thar they areforced to Compryſe, and that the 
Compryling is: not Redeemed. | 
Whether aDiſcharge doesextinguiſh a Compryſing, the Creditor grant- 
ing to be ſatisfied; In the ſame manner that Intromiflion within the Years 
of the Legal doth extinguiſh the ſame ? Anſwer. If there be no Infeftment 
4 Diſcharge is ſufficient: But if there be Infeftment, theremuſt be at leaſt 
a Renounciation Regiſtrate in the Regiſter of Reverſions. - | 
- A Compryling being Redeemed, whether doth the Debitors Righ 
and Infeftment revive, or muſt there be a new Seafin, and what way 
ſhall the Debitor be Reſeaſed ? : Anſwer. There muſt be a new Seafin - 
and the ſame way 1s to be taken as 1n the-caſe of a Regreſs: Sceing the 
Compryſer as he has a Legal Reverſion, ſo there is a Legal Regreſs. 
Cumritur. Tra Compryling as toall effeQts be equivalent to a Reſigna- 
tion? Ratio Dabitendi, That a Compryſing is not only a Legal Diſpoſition 
but the Compryſer may be immediatly Inteft upon the ſame, as upon a 
Reſignation, though the Debitor deceaſe. - - | . 
'a Compryſer get a Right - the Legal of his own Compryſing be- 


fore 
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fore it expire by another Appryſing; And fo Dernceps if there be more. 
Comprylings whereof the firſt Appryſer obtains Right within the Res 
ſpeive Legals. Queritur. when the fame doe expire? Cogitandum, 
' If a Royal Burgh, or others having Power to receive Vaſſals upon Re- 
 fignation,. has Power likewiſe to receive upon Comprylings:” Andif in 
that caſe any Compoſition be due tothem ? han 
* If the Lands be Compryſed how ſhall the Duties be divided ? Anſwer, 
If any part of the Lands. be ſowen before rhe Compryſing, the Encreaſe 
will be ong to the Compryſer : And if the Lands be ler, . the rime' of the 
Compryſing is to be conſidered ; Por if the Compryſing be before Whire- 
ſunday the Compryſer will have Rightto the whole Duties; And if it be 
before Martinmaſs, he will have Right to the half: And if after Martin» 
-aſs to no part thereof. 7H] RESO 10 - 
| TheSuperior hang charged with 'Horning to receive a Compryſer 
and being Denounced, will he be Lyable for Damnage and Intereſt : P; 
either he Infeft a ſecond Compryſer, or a Precept be dire& out of the 
Chancery for Infefting him ? p : 
If upon the Redemption of a Compryſing,the Superiors will be obliged 
to Infeft the Redeemer Gratis ? | | | 
Quid Furis, If the Redeemer be another Creditor? 2 
Ceritar, If Compryſings be —— to Diſpoſitions and Refigna- 
tion tollowing upon the ſame, ſo that the firſt Compryſer is preferable 
to others even b<fore Infeftment ?. Anſwer. That Compryſings are only 
Legal Diſpoſitions, and do not denude the. Debitor without Infeftmen 
whereas Reſignation being made in the Superiours hands and accept 
doth denude. | TOY : 
- What is the reaſon then thatafter Compryſing, it is found that the De- 
bitor not inhibited cannot Diſpone in prejudice of the Compryſer ? A 
faer, That the Law, andthe Judge who is Lex animata, having in ſub- 
fidizm Diſponed to the' Creditor the Debitors Lands ; the ſame is fo affe- 
Qed by the Legal Diligence, that the Debitor is denuded as to that effe&t 
'thathe can do no voluntar deed to prejudge the Creditor; Without preju- 
dice nevertheleſs of moreexatt and compicat Liligence ot other Creditors, 
who obtaining Infeftment will be preferred to the firſt Compryſer : as 
in thecaſe of Moveables after Arreſtment,the Debitor cannot diſpone the 
fame, and yet may beEviQted by another Creditor by way of Poinding. 
If a Superiour be content to take a Right to a Compryling of gn.» 
holden of him, not being willing toenter the Compryſer. CGueritur, If 
he may claim a Years Duty when the Lands are Redeemed ? Az/wer. 
Negative: And he is in the ſame caſeas it he had Compryſed himfelf,fo thax 
as he cannot in that caſe neither in the other can heclaim any Compoſiti> 
on ; in reſpe& the ſamen is granted only that the Superior ſhould not be 
prejudged by obtruding a Vaſlal, upon him againſt his will. 
' If by the Fir# At of Parliament anent Compryſings, a Compoſition 
was due to the King? Anſwer. It is thought, not: There being a diffe 
rence betwixt the King and other Superiours ; in reſpe& the King is Pater 
| Patriz and all the Leidges being his SubjeQs, it cannot be ſaid that he has 
any prejudice by the change of his Vaſlal, and long after the ſaid A& 
_ of Parliament Signatures were not paſt upon Comprytings, but Compry- 
_— lay at the Signet and were the warrand of Charters under the Great 


To 
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. Fo try, when that Cuſtom was changed, and what warrand was for 
changeing the ſame. RE ; 5 
A Pe cog having Compryſed Lands. and having granted Bondthat he 
being fſatified of the Sums due to himſelf, and of the Sums due' to another 
rniag, that other perſon being relieved of his Cautionry for the De- 
itor, The Compryſer ſhould denude;himſelfin favours of the Debitor : 
And the faid Compryler having thereafter Diſponed the Right of the 
Compryfing, but with'the Right of the ſaid Backbond expreſly provided 
in the Diſpoſition and the Pedcurgtaye Reins therein. Queritur, 
Vf there be. ao mention inthe Seafin thatthe Right is with the ſaid Bur» 
den, whether the Compryſer will be ſtill L-yable by the ſaid Backbond to 
_ thePerſonsin whoſe favours it is conceived ? And 240. If the ſaid Backs 
bond will militate againſt a ſingular Succeſſour acquiring a Right from 
the Aſigney to the Compryling. .: 4»/wer. Ir is thought both - rhe Com- 
pryſer and the perſon having Right from him with the Burden of the 
Backbond will be Lyable. 240. Afingular Succeſſor will not be Lyable 
unleſs the ſaid Proviſion, that the Right ſhould be with the burden of the 
Backbond, be ix Tradztrone and in the Seafin. | "cat 
Queeritur, What way ſhall the Appearand Heir have the Right ofthe 
Lands Compryſed where the Compryling is extinguiſhed by- Intromilfi- 


. | 6n, Ifitbe notby a Service as Heir to his Father? | A»ſwer. He may give 


ina Bill to the Lords or intent Attion- agaifiſt the Superiour on that 
ground, That the Lands are in effe redeemed” and fausfied by Intro. 
miſſion; And that the Superiour and the Creditor being conveened, it 
ought to be declared that the Landsare Redeemed, and the Creditor 
ought to renounce, and the Superior be decerned' to Infeft. - 

'* Whena Perſon is denuded by Infeftment, and yet the Infeftment and 
Diſpoſition whereupon it proceeds is Reduceible upon the A& of Parlia- 
ment as being in Fraudem Creditoris. Queritur, What courſe the Creditor 
ſhall take,and whether he ſhould firſt reduce before he Compryſe ?* Ratio 
Dubitand:. That it he compryſe the Debitor being diveited as faid is, 
there is.nothing in his perſon to be compriſed. 4»/wer. It is thoughtir is fit= 
ter to Reduce. and then to Compryſe; Becauſeafter rhe Creditor has been 
at the Charges of Compryſing, it may be there may be difficulty in the 
ReduCtion : And yet upon other Conſiderations, it may be fitter firſt to 
Compriſe ; in Reipe& the Lands may be Compryſed both for the Debt 
of the Diſponer and the Debt of the Perſon to whom the Right is given. 


Infeftments upon Compryſeng. © 
WE there is a Clauſe in a Charter upon' Com fing, That if the 
|  Compryling expire another Infeftment ſhould be taken within 
Year and Day, otherways the Infeftinent to be void. Quzritur, What 


is the effeQ of that Proviſion, if it may be purged? _ 2do. If another Com- 
pryſer may objeEt the ſaid Nulliry ? WE 


| Onditio e adjet1o qua: id quod dari, aut fiers vol hh »fer "1 
C _=—_= & ſuſpendit obligetionem. © he WM 
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Condit ione impoſſibili adjetta, Contrattus eſt nullias momenti, & contrahen« 
res Ludere videntur, ſecus in ſponſalibus & ultimis voluntatibus in quibus fa 
wore Matrimonii & ultimz voluntatis, tales conditiones habentar pro non ſcrip 
zis, Chriſten.. de Sponſalibus queſt. 14. 


Confeſſion by Criminals, 


F a Confeffion be emitted and ſigned beforethe Judge in the Crimindl- 
1 Court may the Pannal Retra&t and not adhere to it beforethe Aſſyſe, 
ſo that the Inqueſt cannot proceed on it as an evidence and clear  Proba- 
tion? ** RYH 5 

Minors having confeſſed hainous Crimes, may they deſire to be repon- 
ed upon pretence of their Age, though they do not pretend and clear that 
their Confeſſion was upon Error or Miſtak iſtake ?.- 


Con formation. 


 Feu of Church-Lands being neither confirmed by the Pope nor 

\ King, If the Confirmation by the King of Rights granted there- 
after by the Feuer to be holden of the King; will iupply the want of 
Confirmation of the Original Charter ? | 

Whea a Perſon is Infeft to be holden of the Superior and deceaſeth,and 
both. the Diſponer and _— that was for the time are deceaſed, yet 


—— 


—_— 


the periceey is conveyed to a fingular Succeſſor, Queriter, Ifafterlong 
time the ſingular Succeſſor in the Right of the Superiority may confirm 


the faid Infeftment: So that the Heir of the Perſon Infeft, though not 
confirmed in his own time, may be Infeft as Heir to him by a publick 
Infeftment? Ratio Dabitand;, It cannot be ſaid that his Father was In- 
feft by a publick Infeftment: To conſider therefore whether the Party 
infeft being infeft to be holden of the Superior, may be faid to be truely 
infeft holden of the Superior ; But that the Infeftment was not a compleat 
Mii until the Superiors Conſent and Confirmation was had, whereby 
it did convaleſce, as if it had been from the _—_ :* Orif there be 
no mid impediment? And there is a Difference betwixt Vzitrioſum 
4 initio, & Incompletum ; illud nunquam confirmatur, iſtud accedente comple- 
wento convaleſcit. Bs 26 © | 
. Whether or not Confirmation may be granted after the Death of the 
Diſponer? Vide Cray. | 
If a Diſpoſitioa be granted to be holden of the Superior containing a 
Precept of Seafin, and if it be confirmed by the Superior, bur. before Sea» 
fin follow thereupon the Superior is' denuded of his Right in favours of - 
his fin Succeſſor, Quzriter, If thereafter Seaſin may be taken on 
the faid Precept? Ratio Dabitandi, That Res devenit in alium caſum, and 
| the former Vaſſal not being denuded, he remains ſtill Vaſſal to the ſucceed. 
ing Superior ; So that by no deed without his conſent, a new Vaſſal can 
be obtruded to him. | | 
_ Quzriter, If Infeftments being to be holden of a Superior ,may be con- 
firmed after the death of the Perſon infeft? Ratio Dabitandi,Craip ſeemeth 
not to be clear, upon thar Ground that the Superior and Vaſlal ſhould 
both conſent; So that the conſent of the Vaſſal in taking the Infeftmenr 
and'the Superiors in confirming the ſame be conjoined, which cannot be, 
the 
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the death of either intervecning: 'It is thought nevertheleſs, that ſuch 
Rights may be cenfirmed after the Death of the Receiver, though their 
Conſents cannot be conjoined, which was only done, and when the con> 
ſent of Perſons is required ad integrandam Perſonam; as in the caſe of Pu» 
Pils and Minors, it ought to be given before their deceaſe, & in ipſo att; 
But where the conſent and confirmation of Perſons is ad integrandum &+ 
conſtituendum Jas, which is conſtitute and perfefted per gradus & partes, 
'The conſent and confirmation may be at any time re 7tegrs, and where 
there is no medium impedimentum: as Exempli C auſa, Tf there be a Com- 
priſeing againſt the Diſponer, the Diſpoſition cannot be confirmed. 

-- Item ſometimes there muſt be Confirmation neither a4 integrandam 
Perſonam, nor Conſt itutionem Juris, but for confirming: the Right conſti« 
tute; 'as the Popes Confirmation in the Right of Church-Lands, or the 
Patron's Confirmation ; which are neceſſary in regard of their Intereſts, 
Et ne quid Detrimenti Eccleſia capiat : which may be at any time. 

" If a Right be confirmed after the Death of the Receiver of the Right, - 
and after the Diſponers Heir is Infeft upon the Retour, Qzeriter, It the 
Heir of the Perſon who receives the Right, may be ſerved Heir to his 
Predeceſlor as having dyed laſt veſt and ſeaſed, notwithſtanding thar the 
Right was null the time of his deceaſe; and that there is medium impedi- 
 entum in the Retour, by the Infeftment of the Diſponers Heir? An- 
wer, It is thought he may be ſerved Heir, and the faid Infeftment is not 
an impediment ; the Heirs of the Diſponer being 2adem perſona and in 
effe& his Author: And the ſaid Infeftment is in effe& to the uſe and be- 
hoof of the Receiver of the Right and: his Heirs: And the Heir of the 

Diſponer is in no other caſe than the Diſponet himſelf, whoſe Infeftment 
is !”: the uſe of the Buyer until his Righr be confirmed, and then ceaſes. 

- If rhe King ſhould confirm the Charter 4,,e thus by Caſtlemaines to 
Ceſnock, Queritar, If in that caſe the Vaſlals will be in any hazard? 
Anſwer, Tt is thought, not ; ſeing it cannot be ſaid that they were at any 
time Vaſſals to Ce/nock; And though fidtione Juris the Confirmation be 
draxvn back as if Ceſzock had been intefr immediatly after his Right: yet ic 
cannot be drawn back where there is med:um impedimentam ; — Vaſlals 
having acquired a Right before, and having never been Ce/nocts Vaſlals 


but only to Caftlemarns before the Forefeiture. | i 
Tf an Heretor of Land diſpone his Land to be holden of the Superior, 
and the Superior confirm the Diſpolition with, all that ſhall follow upon; 
it; But before Seaſin be taken upon the Precept, the Diſponer dies. Q«z- 
ritur, What way the Purchaſer Thall be Infeft? A»/wer, The Diſponers 
Heir.is to be Infeft, and to grant a Precept relating to the former Diſpoſi- 
tion and Confirmation: Or if he will not, or think not fit to be Heir; 
rhe Lands may be adjudged from him as charged to enter Heir, ; * 
 Queritur, In the caſe foreſaid,if the Superior, after he has confirmed the 


Pn, die before Seaſin ae Tos Whether a ſingular Succeſſor 
if the ion the faid Infeftment ? . Ratio Du 


Right of Saperity may queſtion the faic 
| Jum impedimentam, viz. The Superior is chan- 


bitandis That there is we ; iz. The Superior is ch 
ged; and the former Vaſſal being his Vaſſal the time of his Right, Xere- 
"after another Perſon cannot be his Vaſſal without his conſent: * Er 2 con- 
774; the former Superior having done all that he could do to perfeft the 
Maid Right; and nothing reſting to CO it but the deed ofthe Dil- 

| poner 
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Poner or his Heir by giving Infeftment, the former Superior was denud- 
ed as to his lnjurelf: Jo chat his Succeſſor cannot queliop the ſaid Right, 
being. perfeQed by the Infeftment. © . ; 
Ta leaſt the Succeſſor of the Superiority. may be urged to renew - the 
Confirmation? Ratio Dabitandi, 'T he ſingular Succefſor in the Superio- 
rity, may be urged to grant Infeftment upon: Reſignation in the handsof 
his Predeceſſor, Copitandam, But it appeats there is a difference, ſing by 
Refignatien the Property is in the Saperiors hands, whereas by the Con» 
firmation, it is not: and the Vaſfal is not denuded before Infeftment up» 
on the Charter confirmed, whereashe is denuded by Reſignation, and by 
Compriſing which in Law is equivalent to a Reſignation accepred, ſeing 
the Superior cannot refuſe to give Infeftment upon Compriſeings. - © 
If the Diſponer be denuded of the Superiority, what courſe is to be ta» 
ken againſt his ſingular Succeſſor for renewing che Procuratory? Anſwer, 
Seing in the caſe in queſtion, the Buyer was infeft according to the Tenox 
of the ſaid Diſpoſition, It is to be conſidered if the King may notwirh- 
Randing confirm the faid baſe Right. ; 7: xvii 


Confiſcation. 


IF a Perſon being at the Horn dwell within a Regality, and have 
] Goods or Debts within another Regality, Will rthele alfo belong to 
the Lord of Regality where he dwelleth, upon that pretence that /e- 
quuntar .perſonam ! | | 


Confuſione tollitur obligatio. 


Y Cotitraft of Marriage, the Husband is obliged to employ 30600 
"Y merks to himſelf and his'Wife in ConjunQtfie, and the Hes of the 
Marriage; and has obliged alſo his Heirs and Executors to employ at 
his deceale 1 5000 merks to his Baifns beſides the Heit, Queritar, If 
the Heretable Eitate be ſhort of 30000 merk;, May the Heir purſue the 
Executor ad Supplementim? Ratio Dabitandi, he is ſerved Heir and ea- 
dew Perſons with the Defun@t, & confuſtone rollitier obligatio: It is thought 
he may, and that Maxim militateth, when the Heir ſucceedeth is ni. 
wverſum Jus & Patrimoniu#i © Bit ui this Cale the Heir having right only 
to the immoveable Eſtate, there is fio confuſion of that Obligement whic 
Is preſtable out of the Exetlitory, to which the Heir has no tight: as in 
the cafe of moveable Debrs due by the DefunQ tb his Heir either of Line 
of Tailzie, there is is rio confuljon for thie teaſon foreſaid. 
: No near, If there be n6t ſo mitch in the Executory as may aogy 
the Ptoviſion foreſaid in favours of the Bairns, iftley may have recourie 
inſt the Heir for their. Proviſions? Ratio *Dubitands, The Heir, by 
the Contra was to be provided preſently, ard the Bairns ar or after the 
Farher's deceaſe, and by and attour the Sum provided to the Heir : 
fhat the Heir ſhould have his Proviſion as Precipuum and beiore the 


s. 5 


Bairns: Anſwer, It is thought, That the Heit being provided under the 
namevf Heit, which is Nowes. Repr aſenzationis, as he is lyable to other 
Credicors, i he is lyable xo che Bairus, being provided wnder the noti- 
on of Bairns, who do not repreſent. TON 161 fo 


'Xr 


IF in L A W. 2 
er” the ſaid Proviſions had been ina ſecond Contract of Marriage, the 
Son of the firſt Marriage being Heir of Line, would be1yable to the Son 
of the ſecond Marriage though ſerved Heir, and there would be no 
confuſion for the Reaſon foreſaid. p22: 


Conjun-Fiar 


YUeritur, If a Lady ConjunA-Fiar or Liferenter of a Barony may re- 
ceive Vaſlals ſingular Succefſors upon Reſignation or Confirmation 


-or give Novo damus. 
Conqueſt. 


A Father being obliged to provide to the Heirs of the firit Marriage 
LN .. the Conqueſt, and having acquired a Room during the firſt 
Marriage, and diſponed the {ameto the Son of the third Marriage; Que- 
tur, Tfthe Heir of the firſt Marriage may reduce that Right; as given 
without an onerous Cauſe in his prejudice, being a Creditor by thar © uſe 
of his:-Mothers Contra& of Marriage? Ratio Dabitandi, It is pretend.” 
ed not to be free Conqueſt, the Father having contracted Debr thereaf: - 
ter aboye the Sum of that Room; Whereunto is was Anſwered, That 
| the {aid Room was Conqueſt, the price being then paid; and the Debt 
coatraQted thereafter. | 
' A Merchant big ebbged to provide the Conqueſt during the Mar- 
riage to himſelf and Wife, and the Bairns .of the Marriage, © Quericar 
1. Whether Conqueſt being Univerſitas, will fall under the Execurory 
of the Bairns, rhough the ſubjet, and what will fall under the Con- 
queſt be moveable : | Ae Cd 23 
240, The Conqueſt being provided fo, that the Right ſhould betaken' 
to the Husband and Wifeand Bairns of the Marriage, whilh Failzicing 
the half to the Husbands Heirs and the. hatfto the Wifes'Heirs: Whether 
the Husband be Fiar and the Bairns only Heirs of proviſion, though the 
ſubjet be Moveable? CY-'1I $1943 | 
Though the Husband be Fiar, if he can Diſpone the-Conqueſt with- 
out an Onerous Cauſe:- or provide the'fame toother Heirs, in prejudice 
of Bairns being Creditors by ſuch Proviſions ? | NEED» 
The Husband being obliged in theſe terms to provide the Co X 
viz. Lunds Heretages and" Annuatrents and other things; Ando take the 
Rights in manner forefaid.  Queritur, If the General other #hi 's . be 
comprehenſive of Moveables,' there being no mention of Sums of Money 
or Moveables? And it ſeems that Conqueſt is to be underſtood pro- 
erly of Heretable Intereſts, of which only, and not ' of Moyeables, 
Ris ts are taken : And other chings may be underſtood of things Homo- 
geneous,, and of the ſame nature that the things expreſſed in particular are 
of; ( Viz. Heretable) as Reverſions, Tacks, &r.' , © © 5 © 1 
If at leaſt Bonds bearing Annualrent though Moveable, will fall under 
the conqueſt ; Seing Rights are in'uſe to be taken thereof: And by the 
Law they belonged to Heirs before the ſtatute? This and the Four pre- 
ceeding Queltions are in'the cafe of 4ndrew Brace; and his Coriqueſt wal 
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The ordinary Clauſe of conqueſt in-favours of Wives being of Lazds, 
Heretages, Annualrents. Caeritur, If Bonds being Heretable becauſe 
Executors are Excluded will fall under the ſame? - Anſwer. It is thought; 
not; Becauſe the Subjett is. __ Lands, | Heretages and Annvalrents, 
whereupon there is or may beIn eftment : And Hererages comprehends 
\ only Lands, Teinds, and ſuch Rights as are real by Infeftment or other- 
wiſe, or whereupon Infeftment may follow. 


| Conſenſus. 


SV receptumeſt, ut in terrarum aut nominum & jurium alienationi- 
bus & Ceſfionibas, preter contrahentes alii interveniant pro intereſſe & 
conſenſum accomodent & ſubſcribant contrattibas-& inſtrumentis: Sed quiſ- 
nam Conſenſus effettus eſſe debeat ambigitur ;, quibuſdam videtur, conſentien= 
ves, contrattus quibus conſenſerant haud reprobare nedum ut reſcindantur. agere 
poſſe, juxta tritam juris regulam quod approbo non reprobo. Alii opinan- 
Tar cum nihil juris diſponant ant tribaant, conſenſum haud extendi altra 1d quod 
atum aut cogitatum, Viz. Ut fi quod jus eo tempore quo conſenſum adlibe 
erant ſuberat, aut juris umbra, ejus ratione aut pretextu Litem aut queſtionem 
intentare nequeant.; Salus tamen libertate commercii, & jura ſi que, ſunt penes. 
alios quam contrahentes, potiors acquirends, aut in ea ſaccedendt : th ex inter- 
wallo & poſt fatto adeptis conſenſum haud obeſſe. | 3% 4 | 
© Copitandum an ea ſit commoaa diftinttio, conſentientes ſi in alia ara poſtes 
ſucceaant tis uti poſſe ; GuU4 enim conſentientibus tunc temporis haud PinSls a 
ſed poſtes nec opinantibus forte jus detulit,ea antequam penes eos forent conſenſu 
«ſe abdicaſſe nec ba aig nec credere par eſt: Gui autem Juri in alium transferen- 
do conſenſit , ſb ejusdem rei jus & melius penes alium ofſe compererit & ſponte & 
oper ſub acquirat, ex eo adverſus eos qui ipſo conſentiente jus alterum queſi- 
erant agere haul audiendus : Nec enim juri nec bonis moribus conſent aneum eſt 
quod - ular aliquid moliri aut querere quo itlud poſſet reprobare aut reſcin= 
dere Broomhall contre Lady Darfie. | | 


Conſenſus Domini, 


FN Onſenſus efſumit naturam «tus ſuper quo interponitur: Sicut ſtipulatio, 
» que eft ſirifti juris interpoſits contrattui bone fidzi, Bel, 'Thel. liter. 
L.P-552 WE na DIS arch # 
 Dominus conſentiendo, non pr eſumitur juri ſuo velle prejudicare ; ſed ſolum 
obſtatulum, quod ſeilicet jus vaſalli ſine Domini C onſenſu alienari non poterat, 
removiſſe : Et remiſſio juris ſai non pref umitar, 1 .werbis apertis de ea con- 
feet. Tbidem P. ſequen. - ; | K f 095 : 
' Regala, quod Domini conſenſus juri ipſius nihil officiat,procedit rantum in 
illis juribus;, que Domino conſentienti.competentia, ſeparatam habent rationem 
4 negotio 6ui conſenſus accedit, non autem m his que ad robur & firmitatem attis 


pertinent. 1dem. p. 554+ 
Wa 6 Conſent. 


Oni If an Appearand Heir: copſent to a Diſpoſition, made is 


aL Lifto, after the Deceaſe of the Granter, may.another- Heir-quarrel 
| | the 
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the Deed upon pretence that the Conſenter was not ſerved Heir at any 
time? Ratio Dabitandi: The Conſent of the Appearand Heir the time 
of the granting the Right, doth fo validate the Right, thar all Heirs are 
precluded from queſtioning it: And there appears to be the ſame reaſon 
when the Conſent is ſupervenient. ITT 

If the Conſent will import Behaving ? | | 

A Perſon _ Infeft in an Annualrent to be helden of the Diſponer ; 
and in poſſeſſion by payment of the Annualrent, Conſents to a Diſpoſition 
of the Lands. Qzeritar, If that Conſent will prejudge a ſingular Succet- 
ſor ; The Diſpoſition being neither Regiſtrate in the Regiſter of Reverſi 
ons, nor the Seaſin upon the Diſpoſition relating to the Conſent ? 

If the Conſent of a Perſon having Right by Diſpoſition whereupon Re- 
ſignation has followed, will prejudge a ſingular Succeſſor? | 

In what caſes Conſent to a Right will prejudge fingular Succeſlors ? 
Anſwer. It is thought that where there is no Infeftment and the Conſenters 
Right may betran{mitted by Aſſignation or Diſcharged, ſuch a Conſent 
. may prejudge ſingular Succefſors : And will amount toan Afſignation or 

Diſcharge. | ; 

If a Conſent ofa Party having only Right toa Reverſion, will prejudge 

a ſingular Succeſſor unleis it were Regiſtrate ? — 


Anent Conliſtories; IV/bereby the Uſefulneſs and Ne- 
ceſſty of theſe Courts is evinced, and Doubts 
and Prejudices againft them, are Cleared. 


HE Queſtion, whether a Judicatory be uſeful and neceſſary, and 
| ' therefore to be Inſtituted, If. it be not ; and continued if it be al- 
ready ereted; or unuſeful and therefore to be ſuppreſſed; Cannot be de- 
fined well. 4 priori, but from the nature of the Subje&t, and Cauſes which 
are agitate in the Judicatory : And if the Subjett be neceſſary and favour- 
able, Notwithſtanding any extrinfical Abuſes (which may creep in to the 
 ——) it may plead for a Reformation, but not a total Sup- 
reſſion. | 
; All Cauſes are of neceſſity to be decided,and Juſtice is always favour- 
able, But in ſome Cauſes (as the Law ſpeaks) predominatur favor & pub- 
licum intereſſe, and ſuch, and only ſuchare rhe Subjett of the Juriſdiction 
of the Commiſlarys, as Cauſe Matrimoniales & Teſtamentarie, which are 
in themſelves favourable; and the Cauſes of Orphans and Widows, of mi- 
ſerable Perſons, of Perſons ſlandered and defamed, of Miniſters and their 
Readers for their Stipends, in which the Condition of Parties pleadeth for 
favour, not in the point of Deciſion ( which ſhould be impartial, and ab- 
ftraCt from all reſpeas) but in the way of Procedure, that it be both ex- 
at and ſummar ; that thoſe Parties be neither dwanged by a long and ex- 
penſive attendance, nor wronged by. a precipitane handling of their Bu- 
lineſs: which Qualities ſeeming incompatible 1n a Judicial Procedure,con- 
cur only when a particular Judicatory, is allotted for ſuch Cauſes : and 
neither the throng of their Buſineſs can jultle them out, neither the Judge 
can have a pretext for ſhifting them. | | 
The Gravity and Difficulty of Me and Teſtamentary Cauſes is 
| fo 
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{ notour, and the favourable Elogies of Law anent theſe Perſons, recom- 
mending thereby a Circumſpect, and as it were a Religious Handling of 
them, are ſo obvious and frequent, that they need not be repeated; and 
it is certain that there is no Subject debated either in the Law it ſelf, or 
in the large Volumns of the Doctors, with greater Prolixity and Subtility,” 
than the Cauſes of Marriages and Teſtaments. ( A. ) 


( 4 ) Autbent- de nupt- Navel. 22: in przfat, verba ſunt eximia, alia omnia quz ſancita ſunt, non 
omnibus competunt hominibus, nec rebus nec temporibus, ſtudium vero nuptiarum totius eſt human ſo- 
bolis: ex quo etiam renovaturſolo: & ampliori quam alia dignum eft (olicitudine : & humano generi 
1Immortalitatem artificioſe videtur introducere. 1t « remarkable, that the whole ff. being divided in 

parts, one whole part, viz. the 5th, containing 8 6ooks, zteacheth de materia teftamenti, Videri pc-ſlunt tie. 
rap. de teftam and the ſubſequent tit. to the end, decret. |. 3. tit. 11. de teftam, |. 3, decretal tit. 26 de 
teſt. ſuccef]. lib. 42 per totum. Clarus deteſtam. $. teſtam. Covar deteſtam. genere tom. 1. per cotum f, 
dc ſponſalibus lib. 27. ſequen tit. ad fin. lib. C. de nuptiis lib. 5 & ſeq. tit ad 27. 4. decretal, deſponſalibus 
& matrimoniis per totum decret. cauſa 2p. lib. 32. Incluſive, Coyar. in 4. lid. decretal. 


It is to be obſerved from Law and Hiſtory, that from theſe Reaſons, Ma- 
trimonial Cauſes, and publicatio & inſinuatio Teſtamentorum ( which is with 
as the Confirmation of Teſtaments ) were neither entruſted to the loweſt 
ſort of Judges, neither to Judges of great Employment about the deci- 
fion of other Civil Aftions, to be decided in a tumultuary Way, and pro- 
miſcuouſly with other Cauſes, but by a conſiderate Choice of Judges, ſin- 
gled out, for theſe Cauſes: It was provided that neither the meanneſs of 
the Judge, nor the greatneſs, nor multitude of his other Em ployments, 
{ſhould prejudge Cauſes of ſo great Gravity and Im, ortance. ( B. ) 


( B ) Cenſores, «lbeis magiſtratuum omnium maximte reverentiz & poteſtacis, pencs quos erat regimen 
difciplinz communis; And yet it was incumbent to them, CRP: tueri, & non judicarc de controvetfiis 
Privatis competent ts be judged by the Centumwviri, arbitri cognoſcebant tamen de ſponſalitiis,de Repudiis 8& 
diyortiis, & matrimonic ſpreto & male traftato, Greg. Tholof-lib 47- C. 16. de Cenſoris poteſtate, Cu- 
Jac, lib. 11. ad lib. 39.” Soluto matrimoenio- And with what Solemnities Teftaments were confirmed, appears 
by the Title of the fl. and the Cod, de aperiendis teftamentis, and L- repetita C, de Epiſcopis, 17 is clear, 
tbat Inſinuatio Teſtamentorum competebar tanrum magiſtro Cenſus: And by the Law defenſores Eccles 
ſiarum ore prohibited to meddle with the Confirmation of Teſtiaments, as abſurd to be aſiumed by Church« 
wer, quibus cſt ſc oſtendere peritos diſceptationum forenſium, which words of the Law, in/inuate the diſe 
putable Nature of Dueſtions incident at Confirmation of Teflaments ; by reaſon whereof, Charchmen were in- 
bibited to meddle with them, altbough many other Civil Cauſes were remitted ad Epiſcopalem Audientiam, 
in that ſuperſtitious time, The Law 18 Cod. de Teſtamentis, & Lex conſulta divortia lbid. are conſonant 
26 the Law Repetita, and bears the like inhibition of Churchmen, end intimation of abſurdity if they ſtould 
meddle. Thereafier the Confirmation of Tefiaments was entruſted defenſoribus Civitatum , qui eligend: ce 
rant non viliflimi ſed nobiliores, and have alimited Juriſdiftion in Cauſis Pecuniariis, not unlike the Com. 
wiſſeries ad 5o lolidos, and thereafter 300 aurees, «5 appears by.L. Jubemus C, de Epiſt- & autbent. ibi 
inſerta toto tit. C. dedefenſ. C:vitatum: 
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Though the favourable Nature of Conſiſtorial Cauſes, and the neceſſi- 

of a ſeveral and peculiar Judicatory for them, be evident for the Rea- 
” bog and difficulty toreſaid, and from the Patern of Antiquity; It will ap- 
pear more clearly from repreſenting the Inconvenients that will follow, if 
Conſiftories be ſuppreſt, and by anſwering the Objeftions againſt theſe 
Courts. | 

The Inconvenients are theſe x. Omnis mutatio etiam in melins eſt pe- 
riculoſa; Eſpecially of a Fundamental Law and Policie, which hath ever 
been alſe ancient as any monumentof Law and Policy inthis Country {C.) 
2. Unleſs there bea Judicatory appointed for theie Cauſes, it cannot be 
conceaved how Defuntts Wills ſhall be obſerved, how Minors, Orphans, 
Widows, Legators and Creditors ſhall be ſecured. 3.. Whereas it may 
be conceived ( and as we hear is urged by ſome men, who know not the 


(C) The Antiquity of the Prefiique of Conſiftories, 55 evident from the Titles de Teftam. In quot pars 
203. diy;duntur bona teftatoris, ce teſtibus & executoribus teſtamentariis; and diverſe ethers of the 
» Which were publiſhed in the time of K. David 1, about 500 Years ſince. 
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nature of Teſtaments, nor uſe of Conſiſtories) that a General Regiſter 
may be keeped of 'Teſtaments, as of Saſines, and Hornings, without ne- 
ceſſity of Confirmation: The keeping of ſuch a Regiſter cannot ſupply 
the want of Confiſtories, if they ſhould be ſuppreſt; Becauſe albeit a Re- 
giſter could be keeped of Teſtament Teſtamentars given up by the De- 
funQ and preſented to be regiſtrate by Executors ; The Regiſtration of 
" them cannot be urged, if the Executors be unwilling, or the neareſt of 
Kin, who is poſſibly Intereſſed by the nomination of Executors, and leav= 
ing of Legacies, to keep up the Teſtament, except there be a Judicatory 
for Confirmation of Teſtaments; and Edits ſerved, and Intromittors 
charged to give up Inyentar; Neither can any time be limited for regiſtra- 
tion of Teſtaments: And the Certificarion of Nullity, in caſe of not Re- 
oiſtrations within the time appointed, ſhould be Injuſtice; becauſe Te- 
Sh are not the Deeds of Parties concerned, viz. Executors and Le- 
ators, but the Wills of Defuncts, which may be unknown to thoſe who 
Rios moſt Intereſt: and therefore the not Regiſtration of them cannot be 
imputed to them, as of Safines and Hornings which are the Deeds of 
the Parties themſelves, and cannot be unknown to them. 4. When 
Defun&s have not made Teſtaments, it cannot be conceaved ( if there be 
not a Judicatory for Confirmation of Teſtaments) how the neareſt of Kin 
ſhould be decerned and confirmed Executors Dative, how Licences ſhould 
| be given, quando dubia eft hzreaitas, and apparently damnoſa, and when 
hereditas eſt caduca; and neither an Executor is nominate, nor the neareſt 
of Kin craveth to be confirmed ; how the Defun&s Goods ſhould be pre- 
ſerved to Minors and Creditors, if the Procurator-Fiſcal be not decerned, 
and either become comptable, or a ſurrogation of Parties interefſed : And 
when-Teſtamenrs have been already confirmed, how ſhall Teſtaments, 
ad omiſſa & male appretia;a & non executa be expede? How ſhall Executors 
' Creditors be decerned? How ſhall the intricate Queſtions be decerned, 
and Diſpurs incident in the Confirmation of Teſtaments be decided, anenr 
the Nullity and Falſhood of Teſtaments, the competition of the neareſt of 
Kin, with the Executor Nominate, of the Executor ad omiſſa, with the 
Executor confirmed? Of the Executor ad non executa, with the Execu- 
tor of the Defun&t? Executors anent the Przlation of Creditors, and 0- 
thers of that natore ? ® | 
The Confirmation of Teftaments, and the deciſion of Cauſes Matrimo- 
nial and Teſtamentary, cannot be devolved upon the Lords of Seffion, 
without great prejudice, 1. Becauſe the Lords are already overburden- 
ed with great Buſineſs, and weighty Cauſes of Heretages, and great Im- 
portance ; and therefore have been forced to diſcharge themſelves of Ati- 
ons poſlefſory of Moleſtation, Jam. 6. Parl. 11. Cap. 42. 1587. Ratifying 
a former AXt of of the ſaids Lords, whereby theſe Actions are remitted to 
other Judges; becauſe the multitude of Affairs before the Lords empeaches 
oreatly the ordinary Courſe of Juſtice: And it is tiot poſſible to the Lords 
to try the Verity {o well, ( which are the Words of the Act, and Motive 
of making of it.) 2. 'The Lords have not time to hear Parties, and 
urge earneſtly calling, and diſpatch of the Buſineſfles of greateſt Conſe- 
quence; far leſs can they have time to urge Parties to confirm Teſtaments, 
and to enquire, and take courſe anent Defuntts Goods, xe di//ipentur to the 
prejudice of Creditors and Minors; which ſhould be done, and is incum- 
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bent to the Commiſſaries ex officio, albeit Parties urge not. 3. The 
Lords Procedure by reaſon of multitude of Buſineſs before them, is not 
peremptor; and Parties after long and expenſive attendance, having pre- 
pared their Buſineſs for hearing, cannot be aſſured to have them called and 
expede, whereas Proceſs before the Commiſſars are peremptor; and Sum- 
mons bear not continuations which is neceſlarly required in favourable 
Cauſes, concerning Minors and poor People whocannot attend ; But eſpe- 
cially in EdiQs and Teſtaments, which cannot bide delay, leaſt Minors 
Goods ſhould periſh: And are fo priviledged thar in Vacant and feriat 
times, they may be, and are ordinarly expede, without neceſlity of a l+- 
cence. All Queſtions and Cauſes, andprobarion of Adultery on Impotency, 
the Diſputs whether frigidtas ſit natura vel Arte, utrum ante matrimoniuns 
aut ſuperveniens ; Utrum maleficium ſit ſolubile an inſolubile, and others of 
thar Nature, cannot be agitate verecunat, in ſo publick and eminent a 
Judicatory , prima inſt antis. 

Theſe Cauſes much leſs can be remitted to Sheriffs, and other inferiour 
Judges. 1. By reaſon of the Gravity and Intricacy of them ( D. ) 2. 
The Sheriffs have either their Offices Heretable and Patrimonial, or cho- - 
ſen bm by his Majeſty ; The firſt cannot have their Right of Juri{di- 
ions enlarged to Cauſes of ſuch gravity, without anew Grant and Right 
from his Majeſty; and here how little favourable Heretable Offices are, 
It is conſtant from Law and Reaſon, by the AG 44. Fa. 2. Parl. 11, It is 
Ordained that no Office ſhould be given in Fee, and Heretage; ( Skeen de 
werb, Sign. in Verbo Sheriffs ) Becauſe in Juriſdiction perſona eligitar, and 
both Heretable and other Sheriffs are known to be Gentlemen who under- 
ſtand not the Law, nor the way of Proceſs, 'and are forced to delegate 
pedaneos Fudices; and to depute their Friends and Servants, who have 
no knowledge of the Law, and being changed yearly, have no time to 
learn the leaſt formality of Proceſs; ( E.) 3. Sheriffs, who in Con- 
ſcience, and according to our AQs of Parliament, are lyable to anſwer for 
their Deputs, may think it hard that Cauſes of ſuch weight and Difficul- 
ty, which cannot be decided but by ſuch as underſtand the Civil and Ca- 
non Law, {ſhould be remitted upon their perrils to be Judged by Deputs. 
4. The Sheriffs Juriſdiftion borh Civil and Criminal, is ſo large, ( as 
is repreſented by rhe learned Skeer, de V: erb. Sign. in Verbo Sheriffs.) that 
it cannot beextended, without great Prejudices, to Cauſes and Actions of 
a different nature; Becauſe Removings, Moleſtations, Ejections, Servi- 
ces, and other Actions competent to be judged by the Sheriff, are for the 
moſt part real and poſlefſory, and may be eaſily decided by the cuſtoma- 

Law ofthe Country, and Acts of Parliament; Whereas Teftamentary 
and other Conſiſtorial Cauſes, are in apicibus Furis; and cannot be de- 
cided, but by the Civil and Canon Law, not authoritative, but according 
to the equity of the ſaid Law, which muſt be known ta thoſe who are 
Judges in theſe Cauſes. 


( D. ) Pretor, etfi Parricius & inter Maximos Magiſtratus, Cognoſcebat de Legatis; & pecnliaris Prz. 
ror conſtivutuseR qui de fidceicommiſhs jus dicat z hoc autem tyſtamentariaraum cauſarum mcmbrum pere 
ex guum eſt, L. Si cui Legatum f, de condit. & demonſt. L, 2. f. de origipe Juris $ 32, &ibi Cujac. 


( & ) Sberiffs (bould anſwer for their Deputs, Jam, 1, Parl, 1.C, 6. 1404+ Jac 3 Pa 5, C26, 1469, 
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The prejudices and common Obje&ions againſt Commiſſariots are 
theſe. .1-0. That they are Epiſcopal Courts. 240. That Official Courts 
are {uppreſt in England. _ 3it0, Exorbitancy of Quots, and other abuſes 
are great in theſe Courts. | 
hat the firſt may be cleared, It is to be conſidered that Jura Epiſcopalia 
are of two ſorts. 10, Such as are uſurped " Biſhops as intrinſically in- 
Herent in the pretended Office of Biſhops. 240, Such as extrinſically be- 
long to them by rhe Grant of Princes or otherways; Theſe of the former ſort 
(as their uſurped Juriſdiction over their Bretheren) are extin& with the 
Office. The laſt ſort is not to be ſuppreſt, if they be uſeful and neceſſary- 
'Thus the temporal Jurifdition of Biſhops was Reſerved to Baillies of 
Regalities,conform to the Infeftment to be holden of His Majeſty : Thus 
Epiſcopal Patronages are not extin&t, but are to be diſpoſed upon as the 
Eſtates ſhall think expedient, & ſ# de ceteris. That the Juriſdiftion of 
Commiſlaries as it is now eſtabliſhed is of this kind. ( F ) Itappears 


(-F ) Thereis an expreſs Canon in decret, diſt. 88. Epiſcopus tuitionem Teftamentorum non luſcipiats 
_ wad the gloſs explains tuitionem. .Andit is cleay from the of the ; of 
the decretal, de Teſtamentis cap. 13. & cap. 19 executio Teſtamentorum deyolvitur ad Epiſcopum tantum, 
cum aliquid Eccleſize vel ad pios uſus relinquitur, tunc enim ſecundum piiſſimas Leges voluntates dilatas E- 
piſcopaliſtudiodecens eſt adimpleri ; W here the word Secundum piiflimas Leges is confiderable, and arzues 
that they had that priviledge only, by imperial Laws which is received in the Gloſs,” and is cleared from the 
Cod, de Epiſcop: audient: & de Epiſcop: & Clericis; end from the Authenk That Marrimonial caujes 
were competent only to be juaged in Civil Judicatories. 


1-90. Becauſe it isclear from the Civil and Canon Law ; That confiſtorial 
Cauſes zo7 pertinebant ad Epiſcopalem Audientiam in the times of the great- 
eſt Grandeur,and in the moſt Superſtitious Times ; And that Church-men 
were prohibite to medle with them, as Abſurd, and moſt incompetent to 
be Judged by them, as is'evinced by Citations ſupra &t the Letter (B.) But 
theſe Cauſes were aſſumed by theſe Judicatories in the Latter Times, 
upon pretext that they were pious and favourable, and by the Connivance 
of Princes ( G ) 240. The Juriſdiction of Commiſlaries as 1t 15 now 


( G ) TheologiGermanicarum Eccleſiarum in articul:s Sma'caldicis hanc jurisditione ex poſtlimi. 
hio tantum jure exercuerunt, & quidem non adeo yeteri, ut ex Cod, & Novel. jure apparet, cauſas ſc: Ma. 
trimoniales a Magiſtratu poJitice dijudicangas, vide Altare damaſc: p. 462. 1: is acknowledged 5y theſe who 
are moſt for enlarging epiſcopal! Government, That jure municipali rantum , confirmato Eccleliaſtico, 
ad Epiſcopalem Juriſdictionem pertinetTeſtamenta probarc & inſinuari facere, Beza de Repudiis & Divortiis 
concludes, Jure certe ſuo non tantum Yrophetz (cd Chr:iftiani & Religioſi principes, leges de conjugiis 
poſuerunt. Vide Altare Damaſ. cap. 6, per totum- 


eſtabliſhed, was ereed by Q. Mary in time of greateſt purity and Re- 
formation, and a Commiſſion granted by her to the Commuſlaries of 
Edinbargh. Ar. 1563.And is warranted by diverſe As of Par. Viz. Fa. 6. 
P. 1. C. 28. 1567. (The which Year, the Lords of Seſſion made certain 
Inſtructions for the Commiſſaries of Edinburgh, and other inferiour Com- 
miſſaries) By another A&of his 7 Par. 1581. which is the 26 1n the Cata- 
logue of the Unprinted AQts,and containerh a Commiſſion for confirmation 
of Teſtaments and placeing of Commiſlaries,By anA&Q of his 1 2.Parl. 1592 
the 25. of his Unprinted As, Entituled a Rarification of the Commila- 
. Tiot of Edizbargh.By the AF. 179. of his 13. Par. 1593. Ordaining Letters 
of Horning to be dire& upon Decreets of Provoſts and Baillies of Burrows 
as is granted upon Commiſſaries Precepts. 3#i0. It is moſt evident 
from the 6 A of his 20 Par. 1609. Thar the Juri{diQtion of Commulſaries 
is a Temporal Juriſdiftion, acknowledged by the AQ to flow from, His 
Majeſty, as well as any other ordinar Juriſdiction, which His, Majeſty 
might "In granted to any Subjectas _"_ as Biſhops ; And whichis grants 
| E 
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ed by the ſaid A& to the Lords of Seſſion, as His Majeſties great Con- 
fiſtory for ReduCtion of Commiſſaries Decreets; And which before he 
'granted to the Earl of Argyle, whoſe Heretable Right of the Commillari- 
ot of Argyle, is reſerved by the ſaid Act, | | 
There is a great difference betwixt the Official Courts of England, and the 
Commiſſariots as they are Eſtabliſhed in this Country, Becauſe Commiſ- 
friots being conſidered either Objective, In regard of the Obje&t and 
Cauſes Conſiſtorial; Or formalirer ratione mods quo werſantur circa Ob 
jectum, in regard of the way of procedure in theſe Courts, Commiſlariots 
are Civiland Temporal Judicatories in both reſpeQs, in refpe& of Con- 
firmation of Teſtaments and Teſtamentary Cauſes, and Matrimonial, de 
impotentia Maleficio & de Natalibas Baſtards and others of that nature are 
incompetent to be Judged in Seſſions, Presbytries and Aſſemblies (which 
are the true Eccleſiaſtical Courts) and therefore is acknowledged to be 
meerly Civil, becauſe Summonds are direct by the Commiſſaries under 
the Signet of Office, bearing His Majeſties Name and Armes, the Certi- 
fication is Civil, Witneſſes are Summoned under Civil and pecunial pains, 
and Letters are directed for compelling them ro compear under the pain 
of Horning : The Execution of Sentences is Civil, by poinding or com- 
priſing for Liquidate Sums; Or by a Charge to fulfil what is iz fatto, 
upon the Commiſſars Precept ; Or by a Charge of Horning upon the Let- 
ters; And by intenting Action of deforcement before the Commiſſaries 
or the Lords of Seſſion. But the Officials Juriſdiction was Epiſcopale, Ec- 
clefiaſtical in. both the former Reſpects,and was continued as it had been in 
the Popiſh Church; The Biſhops uſurping the Juriſdiction that belonged to 
Seſſions Presbytries and Afſemblies ; and delegating to their Officials their 
Juriſdiction, both Obje#ive,in Caules competent to be judged in ChurchJu- 
dicateries; And Formaliter inthe way of procedure competent only to the 
Church. By the Canon of the Exg/zſþ Church they were Judges i» cauſa 
201 modo inſtantiarum ſed Correttionts & diſciplinz, they had a Superinten- 
dance over Miniſters, to advert that they ſhould do their Duty in their 
Charges; Miniſters and Church-men were accuſable before them, and 
being contumacious and not appearing might be Suſpended and Ex- 
communicate ; They were Judges whether Crimen be notorium & publi- 
cam Or not ; And upon pretext that it was not publick and Scandalous, pos 
terapt mutare penitentiam in multtam pecuniariam; They uſurped Sacrile- 
giouſly-the power of the Church and Eccleſiaftick Cenſures, and by the 
fulminating at random Excommunications for ſmall. matters, as ſmall 
Debts, Viccarrage Teinds, the Official and his Officers Fees, and for 
Non-compearance in their Courts: And by their eaſy Abſolution 
upon ſmall fatisfaction and for Money, made Excommunication con- 
temptible . ( H ) For theſe and other Abuſes intrinſical to the Judica- 
tory it ſelf, Theſe Courts have been long ago cryed down on theſe 
grounds by diverſe Learned and well affected Men, and lately ſuppreſt : 
But the inſtance of their ruine cannot with reaſon be adduced to ——_— 
Conſiſtories, they being altogether different and abſolutely Civil in their 
Inftirution, object and way of Proceſs, and no more Eccleſiaſtical than the 
Church Repalities, which had an Extrinſical dependance on Biſhops in 
the way of holding. 


( = ) VideAlkarc Damaſc. Cap de officialibus, Caly-Iaſtic, Lib. 4, Cap- 11. .Seſt; 6. 
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It is already cleared, That if any Abufes bein theſe Courts they are not 
eſſential reſulting upon the nature and Conſtitution of the Judicatory, bur 
accidental, which may be Reformed, without theſubverſion of ſoold and 
fo uſeful a Judicatory. 240. If Commiſſaries either be not qualified or 
corrupt, It is wiſhed they may be tryed, and removed, and a ſolid courſe 
taken for obviating the like Abuſes thereafter, that places be not venal, 
but propoſed and diſpoſed as rewards of Vertueto able and deſerving Men 
3ti0, 'TheExorbitancy of Fees and Quotts may be Regulated, by taking 
courſe anent the preſentation to theſe places, that honeſt and _ 
Men be preſented, that a Competency of ſettled and conſtant Fees bealot- 
ted to encourage honeſt and able Men to pretend to theſe places, and to 
enable themſelves for them, and that they may live creditably and ho- 
neftly in them, and Quotts may be abridged, and it may be provided 
that {mall Teſtaments may be free of Quot ; And the Quots of great Teſta- 
ments may belimited, not to exceed a certain Sum, which the Eſtates 
. fhall think reaſonable to be the higheſt Quot : The Quot Silver which 
ſhall be thought fit ro be taken may be employed (the Commiſlaries being 
fatisfied of their Fees) to pious uſes. 


- Conſolidation. 


A Perſon having Right by Aſſignation to a compryſing of Lands ho:: 
den of himſelf, whether eo zp/o that he has the foreſaid Right, will 
the Property conſolidate with the Superiority? Seing a Compryling is e- 
quivalent toa Diſpoſition and Reſignation thereupon : And the Superior 
having Right by an Aſſignation to a Diſpoſition whereupon there is Reſig- 
nation, and to the {aid Reſignation; 1+ ſeems that in that caſe there is Con- 
ſolidation: In reſpe&t the Superior upon ſuch an Afſignation in favours of a 
Stranger will be obliged to Infeft him 3+ And becauſe he cannot Infeft him- 
{elf;the Law doth introduce Conſolidation. Ratio Dubitandi is, That Con- 
ſolidation is upon the matter a Seafin of the Property ; Anda Seaſin being 
fa#i, cannot be without ſomie deed of the Perſon, in whoſe favours the 
Conſolidation is to be made, Declaring that he accepts a Right tothe effeQ 
foreſaid. If it be not fit in ſuch cafes, that the Superior ſhould before a 
Notarand Witnefles Declare, that ſeing he has both a Right to the Proper- 
ty and Superiority in his Perſon, It is his will and intention that the Pro- 
perty ſhould be conſolidate withthe er ans ; And thatan Inſtrument 
upon his Declaration foreſaid ſhould be equivalent as if the Compryſer had 
been Infeftand had reſigned ad Remanentiam: And ifſuchan Inſtrument 
ſhould not be Regiſtrate as an Inſtrument of Reſignation ad Remanentiam ? 
When a Perſon Infeftin the Property of Lands, acquires and is Infeft 
1n the Superiority. Qzuzriter, If v_ there be a Conſolidation of both 
Rights ?  Izem'if the Superior ſucceed as Heir to the Right of the Pro 
Quaritur, If in that caſe there be a Conſolidation, ſo that Dominium d;- 
rettum trahit ad ſe utile? Seing the Superior could not Infefthimſelf, and 
by his purchaſing of the Property he enters to the Right thereof, and fo 
"y - is conſolidate fictzone jwris,inthe ſame manner as if he had been 
nfeft. 

If vice verſa, The np acquire the Superiority, Tf eo caſ# there 
be a Conſolidation of both Rights? - A»/wer. It is thought, not : And thar 
 Dominium atile cannot draw to it direum, without Injeftment by the Su- 

perior of the Dominium directum. 


It 
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- Tfa Perſon being Infeft by his Father upon a Right granted to him and 
his Heirs whatſomever to be holden of the - Diſponer ; be thereafter In- 
feft as Heir to his Father in the Superiority of the ſaid Lands, which be- 
longed to his Father and his Heirs Male. Q@ueritar. Whether there will 
bea, Confuſion and Conſolidation of the Property and Superiority ? ' 1 is 
Anſwered. During his Lifetime there will be a kind of Conſolidation, ſee- 
ing he cannot be Superiour to himſelf: But it will ceaſe by his Death, ſo 
that the Superiority will belong to his Heirs'Male, and the Property to his 
Heirs whatſomever. | 

If he intends that there ſhould be a Conſolidation, what courſe is to be 
taken to that purpoſe? Az/wer. If, as in the caſe foreſaid, he was Infeft 
firſt in the Property and then inthe Superiority, he muſt diſpone the Pro- 
perty toa Confident ; And the Confident being Infeft muſt refign ad Re- 
manentiam, to the effeQ the Property may be conſolidate with the Superio- 
rity to him and his Heirs Male and their Succeſlors, | 

If a Superior ſhould ſucceed in the right of the Property. Queritar. If - 
there be a confuſion of both Rights in his Perſon ? Azſwer. It is thought, 
though they may appear to be a Conſolidation dureing his Lifetime, they 
are nevertheleſs diſtin&t; Seing the right of the Superiority may be to 
Heirs Male, and the Property to Heirs whatſomever : And the ſaid Heirs 
may ſucceed Reſpefive. | 

If the ſaid Superiour,being Infefr in the Right of the Superiority ſucceed 
thereafter in the Right of the Property, what way ſhall he be Infeft there- 
in, ſeing he cannot Infeft himſelf? Amſwer. It is thought that it is not 
inconſiſtent, that the Superior may give Precept to give Seaſin to an Actor- 
ney in his name and for his uſe. | 

If the ſaid Superior intend that the Property ſhould be conſolidate with 
the Superiority,what way ſhall it be done? Ax/wer. He may direct the 
faid Precept intheſe Terms for Infefting him:And ſeing he has both Rights 
in his Perſon and intends that the Property ſhould be conſolidate with 
the Superjority ; The Precept may. be in theſe Terms,to give Seaſin to the 
effect the Property may be conſolidate with the Superiority ; To be hol- 
den both of his Superior in all time coming, 1n the ſame manner as if they 
had never been ſevered. | 

If a Precept may not be obtained iz ſubſidium out of the Chancery, for 
Infefting the ſaid Perſon in the property to be holden of himſelf, ſeing he 
cannot Infeft himſelf? Az/wer. It is thought that a courſe may be taken 
upon a Bill to the Lords,  ordaining the DireQor to the Chancery to di- 
re a Precept upon the reaſon forelaid. | 


Decreets contra Conſortes. 


Decreet of Reduction Ex capire interdifionis being obtained 7x foro; 
and-rheWife being Liferentrix craving to be reponed, becauſe Com 
petent and omitted could not be alledged againſt her being ſub poteFate 
Mariti. Quzritur. If ſhe prevail, may the Husband crave the benefite 
of her Decreet? Ratio Dubitandi, Upon pretence that it 15 found that 
the Decreet againſt him was unjuſt upon the matter: And it cannot be- 
juſt as to her and unjuſt as tohim. | 
_ This Queſtion-may occur in many caſes; As that of twa Heirs portio- 
| ners 


ners, one being Major and another Minor : And after the Decreet againſt 
both, 'The Minor being Reponed and prevailing. And ofa Decreet a- 

ainſt a principal, having proponed a Defence of payment and having 
i in probation : And thereafter the Cautioner being purſued, 
and upon probation of the ſame Defence, being Afſoilied. 


me; 


Corporations. 


Lid jaris as to. Crafts and other Incorporations, and as to Biſhops and 
LOL other fingle Incorporations, if in any caſe they may oblige. them« 
ſelves and: their ſucceſſors ? | 


Creditors of the Defun@. 


F theCreditors ofthe Defun& being Minors will be preferred to the 
| CE of the Heir, though they do not Diligence within three 
Years: | 


Perſons convilf of Capital Crimes, 


Perſon being convid of a Capital Crime,and the Eſcheat of his Move- 
' ables therethrough falling tothe King,and he being keeped in pritoa 
many Years without a'Remifſion, and dying in that condition. Qzeritur, 
Whether the Rents of his Lands in the zterim not uplifted, will belong ro 
the King and his Donator, or to the Heir ? Ratio Dubitandi, His Eſcheat 
is only of what he had the time of the Sentence ; - after which he became 
civiliter mortuas ; and being zullas in Law, he had nothing to loſs; And 
the King by his Indulgence could not prejudge his Heir, unleſs he had 
granted him a Remifſion reſtoring him againſt rhe Sentence. | 
Queritar, quid Juris, It after heisconvi&, he ſhould commit Treaſon, 
whether he might be Forefaulted in prejudice of his Heir ? 


_ Curator. 


| Female Minor being Married, Qzeritar, Tf the Office of her Cura« 
tory doth expire * | 


Caratores ad Lites. 


Ure Saxonico, Femine ſunt in perpetua Tutela, ſed iſti Curatores non habent 

JJ Adminiſtrationem, & ideo Rationes non tenentur reddere; adhibentar enim 
ran pro conſilio & aſſiſtentia, & ad integrandam perſonam, maxim? in Jus 
dicialibas. oh 
Ex conſilio ſuo, quod fideliter impertieentur, etiamſi non reſponderit eventus, 
convenirs nequeunt, quia nemo ex _— obligatur : An idem dicendum in Cu- 

Tatoribus ad Lites? Theſ, Beſ. in litera K. 47. verbo Kyiegeriſcher. per. 

totam pag, 474. & ſequent. l ET: 
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Damnum, cum quis utitur Fure ſuo. 


INTz eft conjunifum cum injuria : Et non dicitur Damnum quod 
Evenit cum quis jure ſuo utitar. I ee 

Si vero quis gta utatur Ture ſuo, ut, vicino potius noceat quam ſibi profit, il- 

licitum eff, & prohiberi poteſ: Quia magis Jure ſuo abuti quam uti videtar. 

Si in meo aliquid faciam ad amulationem & injuriam alterius, hos eſt, non 
in mean utilitatem ſed animo nocendi; alteri de Dolo Teneor. 

Secus ſi injurii faciam, non anino nocendi vicino ſed ut mihi profit. 

Si enim in meo predio puteum aperiam , quo aperto,- vene putes vel fontis * 
vicini mei precidantur, non teneor ex hujuſmodi facto etiamſi promiſiſſem de Da- 
mo infecto, quia jure meo & licite feci, Textus ſunt expreſſt, Leg. 1. F, 12. 8& 
Leg. 21. Fd de aqua pluvia arcenda, Jus Fluviat. p. 67. n. 13. 


Death-Bed. 


F a Creditor may on Death-Bed make an Heretable Sum Moveable by 
a Charge of Horning ? | 
A Perſon holding Lands Ward, when he was on Death-Bed did reſign 
- his Eſtate in favours of his eldeſt Son, with the Burden of Proviſions in 
favours of his other Children ; which courſe was taken of purpoſe, to pre- 
vent the falling of the Ward and gras; = his Son being then Minor, 
©zritar, Tf his Son may queſtion theſe Proviſions as being iz Leo, upon 
retence that though on Death-Bed he might Diſpone in favours of his 
Heir, yet he could not prejudge him ? þ And It is thought that the ſaid 
Right Going made /uo modo, and he having accepted the ſame and bruik- 
edby vertue thereof, after Majority he cannot queſtion the ſaid Modas 
and Qualification. | | 
' A Perſon having provided his Eſtate both Heretable and Moveable to 
his ReliCt in Liferent, and to his Daughter in Fee, and Failzicing of her 
by Deceaſe to be divided betwixrt his Relict and his Brother,being his next 
Heir after his Daughter and her Heirs. And the Brother having accepted 
of a ſhare of the: Moveable Eſtate after the Deceaſe of the Daughter. - 
Gueritar, Tf he might queſtion the faid Right as to the Heretable Eſtate 
as being made on Death-Bed ? . Ratio Daubitandi. Utile per inutile non vi- 
ztiatur, and the DefunCt might on Death-Bed diſpoſe on his Moveables; 
And the accepting of the Right as totheſe does not hinder the Heir to 
| __ the ſame as to the Heretage; Whereot he had no power then to 
upole. 
 Husband having Diſponed Lands by way of Gift to his Wife, and 
having thereafter revocked the ſaid Gift #acite by a Diſpoſition made 
on Death-Bed in favours of another perſon. QCueritur. It the Heir may 
queſtion the faid Diſpoſition upon Death-Bed ? Ratio Dabitandi, The 
Heir is not prejudged,urreſpetthe Lands would not have belonged to him 
\ | but 
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but tothe Wife: And the Revocation is qualified and only in favours of 
the Perſon to whom it is made on Death-Bed, and to no other effeR. 


Debitor and Creditor 


I* for a Sum of Money, Land he Wodlett, ſo that the granter of the 
8 Wadfet is not Debitor, There being no Clauſe of Requiſition or Oblige- 
ment for repayment, Qzeritur, It there be only a Reverſion, Whether 
will the granter of the Wadſet have the benefite of the AQ: Debitor and 
Creditor; ſo that the haver of the Wadſer may be reſtricted to the Annual- 
rent of the Sum contained in the Reverfion? -Grabet,contra Moir. 

After a Compriſing was deduced,, an Infeftment of Annualrent was 
granted by the 1ebitor: And thereafrer another Compriſer having com- 
priſed, who pretended that his Compriſeing ſhould be drawn back to the 
firſt, be:nz within Year and Day, and therefore ſhould be preferred to 
the Right of Annualrent: And that the Debitor being denuded by the 
firſt Compriſeing, had only a Reverſion; and that an Infefrment of An. 
nualrent is not habilis modas, to give a right of Reverſion ; and that it was 
Not, nor could be cled with Poſſeſſion; The ſecond Compriſeing being 
before the term of payment: The Lords brought in the Annualrenter 
with all the Compriſers, as if he had compriſed the ſame day he was in- 
feſt. Colſtoun contra Nuolas a Creditor of Darglaſs. Gibſon Clerk. Col. 
ſtour?'s Bond was 16 February 1669 ; Sealin 24 May 1669, Nicolas Com- 
priſeing 1669. 

It the firit Compriſeing and Infeftment ſhould be conſidered as being 
to the behoof, not only of the Adjudger Infett, but of the others, by the 
Act of Parliament, in the ſame manner as if the Infefttment had been fo 
| Pho expreily by the Superior? Queritar, Quid Juris? Ratio Da- 

itandi, That even in that caſe the Adjudger Inteft is only Vaſlal, ſo that 
by him only the Superior has his Caſualities. Barertef. 


Nomina Debitorum. 


F Nomina, which are not Res, But Extia Rationis, have Situm, when 
the Debitor is in Scotland animo remanendi, and the Debt is contracted 
with him, as reſideing there? Ratio Dabitands, They are thought a 1d 
called a Perſonal Intereſt, and therefore ſhould ſequs Perſonam. Contra, 
They are, Res iz Obligatione & potentis. 2. If the Creditor be forefaul- 
ted in Fraxce, being a French-man, they do not forefault to that King, 
Cuia ſubditus amittit only que ſunt civitatis. 3, They are lyable in Sco:- 
land to extraordinary Taxations. 4. The Debitor is quaſt ſervus, & ſer. 
vi habent ſitum. To conſider Quid Faris ellewhere, as to Banks & montes 


Pretattis. 


Strangers Debts. 


F a Stranger contrat with a Scors-man abroad, that he ſhould pay him 
] preſently upo 1 the Place, and the Debitor nevertheleſs come away 
without fatisfaQtion. Quid Juris as to that Debt, whether it be conſtru- 


ed Nomen Anglicum? 


Quid 


S 


W? 
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Guid Faris as to Engliſh-debts, contrafted betwixt Engliſh-men in En- 
gland, if the Debitor withdraweth to Scotland? Anſwer, It is thought, 
that though ator ſequitur forum rei, and the Law of Scotland has place in 
ſuch Caſes, quoad Ordinatoria, yet the Engliſh over-rule ſuch Caſes quoad 
Deciſoria: Anda Teſtament proven in Eglazd is ſufficient. 


Debitum Annuum. 


Brother having given a Liferent-tack to his Brother of a yearly Du- 
ty of Victual out ofhis Lands, to be payed yearly during all the 
days of his lifetime at Martimaſs; and the Tacks-man having deceaſed 
before that Term, will he have any part of that years Duty in which he 
deceaſeth? And if there be a difference betwixt Debitam annuum & Le- 


gatum annuum, cujus dies ceait anni initio? Mr. William Turnbal Miniſter 
of Mckerſton, contra Turnbul of Minto. 


Debitum- in Diem, 


Hat courſe ſhould be taken when the Debt is #72 Diem, and the 
Term of Payment not come; and the Debitors Eſtate compriſed, 
and the Compriſing tor other Debts like to expire before the Creditor #2 


Diem, can have a Decreet and Execution - thereupon? Sir Robert Sin- 
clair's Daughter. 


Decime. 


A® Commencement Les diſmes weſtoyent le domaine des gens depliſe: et tes 
dons des diſmes que les Princes et Seigneurs ont fait aux Moines ( qus 
lors weſtoient du nombre des Clercs) ont eſte faites de leur biens propres ? 

Pluſicars payoient les diſmes par devotion ſans contrainte, de ces payments 
fat faite couſtume qui cauſa obligation qui Engenara attion pour contrainare a 
payer les diſmes. Grimand. de diſmes lib. 1. Cap. 4. 

La contrainte de payer diſmes primierement, N” eut fondement certain ſur 
Pauthorite du Magiſtrat Civil, car il ne ſe trouve aucune conſtitution pour 
payement des diſmes dans les Loix Imperiales, Tbidem. - 

Charlemagne fut le premier qui les commanaa payer Tbid. 


Decreets of the Lords of Seſſion, 


Hether the Sentences of the Lords of Seſſion ſhould be conſide- 
.red as Laws, and if notwithſtanding thereof, theſe who are 


of another Opinion may in caſes occurring thereafter, vote according to 
ther own Opinion ? 


Deeds both inter Vivos & Mortis Cauſa: 


PF it Unc: by a Paper in legitima Porefate That the Defun& intended 

to ſettle his Eſtate, both Heretable and Moveable, Whether will the 
ſame be valide as to both, ſo that both a Teſtament and Deed inter wives 
may be conliftent in ons Paper? Ratio Dabitandi, If at the fame time 
there 
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there had been a- Paper apart, .in the ſame Terms, 'it had been'a valid 
Right as to the Heretable Eſtate; being Delivered :-And it appears-tha® 
it were againſt 'Reaſon thar it ſhould be invalid becauſe it is in a Paper 
containing a Teſtament, ſeing. «tile per #ndtile non vitiatur. Captain 


Roſs. 


Dependence, | S. 
Nhibitions and Arreſtments may be upon! Dependence” of an AQtion: 
_ Queritar, If when two Citations are _neceſlar, -the Summons with the 

o_ Cuarion thereupon , will-import a' Dependence before the ſecond 
tation - £4 "4i\ "44 . : 


Deſtination of Succeſſion. HT EF 


' Bond. being gratited to a Siſter by her Brother for Proviſion, and 
to the Heirs ,of-her Body, whilk failzieing to. return-to him-anl 
his Heirs: Whether may ſhe afign-it without an Onerous Caufe ? Jear 
Drummond contra Riccarton her Brother. . | ++ | mm. 
Whether the ſaid Bond be moveable, and will fall under. Executory ?./, 
Humbie, By Contra&of Marriage betwixt him and Warieſtour's Daugh- 
ter, being bound' to' reſign for an, Infeftment to himſelf, and. the-Heirs 
Male of the Marriage ; Which failzizeing his Heirs Male-whatſomever, 
Cueritaur, If there Ph no Heirs. Male of the' PRrrioge will his other 
Heirs Male haveaQtion of Implement; The ſaid Obligemeat being on- 
ly in Favours of the Marriage?;  .., nero fart be 2210) 

. If as to other Heirs. ( That being only, a Deſtination), 'he may alter ic 
at any time, etiam in Leo, in favoyys of, the Heir whatſomever of the 
Marriage? Quod in Favorem introduttum eſt, in odium non'retorquetar. 

It a Bond were granted by a Perſon in the ſame Terms, and were lying 
by him, might he alter or deftroy it. # leo? 


Deſuetndo, + - 


[Ex non dicitur [i ublata per non uſum, ſed per contrarium uſum, Baldus ad 
Tit. ff. de Legibus & Cod. que. ſit longa-conſuetudo, Heiring; de Mo- 
kendinis, Quaſt. 37. N. 38. | 


Dies ceptus 


TN Fevorabilibus Dies ceptus habetur pro completo: Vv. g. Pubes dicitus 
annum degimumgquartum compleviſſe, cum diem ejus ultimun attigit. 


Dilapidation. 


| fy © HE A of Parliament 1585; againſt Dilapidations,provides, That 
_ Biſhops to be provided thereafter , ſhould find Cautipn-tolcave 
their Benefice as it was at their Entty/; and if the Perſon-ſo-provided 
ſhould do otherways, the Tacks and other Deeds ſhould be void. 'Q#«- 
ritur, If they ſhould find Tacks {ct a their entry, Whether they may ſet 
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| new Tacks ifter 'the expireifip; thereof; the Benefite'being in the ſame 
_ *cafe by the. new Tacks as at their Entry?  Cogitandur. aut 
om) --  Difpabilitation. 
Veritar, If by our Law the Poſterity of Traitors may be difabled,and 
what may be the import of the Diſhabilitation? and whether eriam 
Ante-nati may be diſabled ?_ X X 


©, Power to Difpone, notwithſtanding. the .giving 
47: away the Right of Fee, 20K; 


- Hen Lands are difponed, referving a Power to the Diſponer to 
diſpone the ſame 1n hail or.in part, as if he were Fiar, Quz- 
Þ1 ritur, If he be thereafter forefaulted, , will the King have the 
fame faculty by the Forfeiture? Anſwer, The ſaid Faculty being Perſo- 
nal to the Diſponer, upon perſonal Confiderations,. ſuch Reſervations be- 
ing in Rights granted by Parents ro their Children, to be..Tyes upon 
them that they be dutyful; ' and. becauſe Parents may come to.be in 
that condition that they 'may need, and it is juſt that they have recourſe 
ro their owitEftare : Seing the ſaid Conſiderations do not militate as to 
the Fisk, the-ſaid Faculty cannot be, pretended to' be tranſmitted. _ 
| Quid Faris, Tn the Caſe ofa Compriſer, whether the ſaid Faculty can 
be compriſed ?- - Anſwer, That the Debitor having the Faculty foreſaid 
ought to diſpone for fſatisfaQtion of a juſt Debt; And if he be ſo unjuſt as 
not-to ſatisfy the Debr, the Law may, and doth diſpone: and in Law the 
"Compriſing being a Legal Diſpoſition, is equivalent as if the Diſpoſition 


| had been made by himſelf. 
Diſpoſztio collata in arbitrium alterius, 
Perſon not being ſatisfied that his neareſt Kinſmen ſhould ſucced him, 
& having a great Eſtate, and they but mean, and who, he conceived 
could not repreſent him —_ and not being fully reſolved who 
ſhould repreſent him, #left he ſhould be preverited with death, did.there- 
fore diſpone his Eſtate in Lands, to ſuch two Perfons moſt worthy of his 
Name; or upon Mortifications, or ſuch Pious Uſes, as/Ten of his Friends 
named in the Diſpoſition, being a-Deed inter vivos, ſhould think fit. Quz- 
ritar, Tf the Friends ſhould accordingly name two Perſons , would the 
Right be valid? Ratio Dabitandi, 1. Mandatum expirat morte.mandan- 
tis : - And'if he could'notdiſpone himſelf on Death-bed, much leſs could 
he impower another Perſon to diſpone after his Deceaſe. 2. Paria ſunt 
indebito tempore fieri & in tempus indebitum conferri, 3, A Deed cannot 
| be faid tobe a perfe&t Deed 7xter wives, unleſs it wereconſummate ix ſub- . 
flantialibus;” and the Perſon Cuz, 1s de ſubſtantia, 4. No Power can be 
:piven by a Perſon, who has no Right himſelf but as Procurator or Com- 
inffiongr;- and fuch Powers do expire with the Grariter. 5. There can 
no. CRY be given '/ncerte perſonz, or ex dliezo arbitrio in faturo. 
. +6, - The Defun&could not- give Power to the faid Friends; to'diipoſe of 


43 


his Perſonal Eſtate after his Deceaſe, and 4 pari or <Y jorz, he could not 
give ſuch a Power as to his Heretable Eſtate. Mr. John Bayne of Pis- 


air. | 
Diſpoſetion. 


JF a Perſon get a Right and Diſpoſition amnium Bonorum; Whether 
4 will hebe lyable to the Debr of the Diſponer? « - | 


AFio- ad DiſtraFum. 


E X Contratta non agitur ad Diſtrattum, ſed ad implementuns: & Contra- 
aus & Tranſatio non aliter annullantur ex defeitu Implementi, quam ſi 


| axeſſe erit monitio ad implendum, & aeinceps culps implere Debentis. Hering; 


"& 
= 


-- 
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de Molend. Queſt. 11. N. 132..& 133. 


7 Diviſeon of the Duties of Lands, betwixt 
5h  - _ "Buyer and. Seller. ps". 


Y the ordinary Cuſtom when Lands: are fold, If it be a Whitſundays 
B Bargain, the whole years Duty is aſſigned:. If.it be a Martimaſs- 
Bargain, only the half year. Q«zr#7, If they be not aſſigned, Quid Ju: 
ris as tothe ſaid Duties ?. Anſwer, It is thought, the Buyer will be jn the 
Caſe, as we have faid of a Compryſer: Bur the Que/tioz will be if the 
Bargain be made after Martimeſs, and before Candlemaſs the ordinar Term 
of Payment of Victual? ' And then it is thought, that the-Buyer ſhould 
be in the ſame caſe, as if the Bargain had been made preciſely ar Marri- 
maſs, if the price be then payed, or in condition to be payed,- with the 
 _ Annualrent from Martimafs: " Seing the Diſponer is in no worſe caſe than 

if the Bargain had been made preciſely at Martimaſs. | 


Donatio inter Virum &» Uxorem. 


A Woman being induced toconſent to a Right granted by her Husband 

: of her Conjuntt Fee Lands, and making, Faith not to queſtion it. 
Oueritur. It ſhe may ſo far reyock a Donation as to her Husband, that 
ſhe may crave the equivalent? ..._... LED | 

Donatio inter Virum & Uxorens being ipſo jure Null, But ſo that morte 

confirmat#r. Quaritur. If a. poſterior' Creditor of the Husbands ſhould 
Compriſe Lands givento the Wife, during the Marriage before the Huſ- 
bands Death, will his Death confirmthe deed in prejudice'of the Creditor; 
The Comprylſing being medium impedimentum ? | LA IRNCY 

ws —_ the Legal will belong to the Wife, The Husband not Re- 
vocking * 

If = Husband deceaſe without Revocking. * Qzeritar. If the Wife 
will have AQtion againſt the Heir upon that ground, that the Debt is pay'd 
out of her Eſtate by the Compryfing on the Husbands pofterior Bond ?._ © _ 

- Lands being Diſponed by a Husband to his Wife; and therefifter 'he 
OE: | having 
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b.vins Diſponed the ſame to another. perſon in Ledfo egritudinis, Quari. 
tar. If his Heir may queſtion the Right in Lefto? . Ratio Dubitandi, Tt is 
not made in his prejudice bur ofhis Wife : And the Revocation is only -int 
| favours of the Receiver of the Diſpoſition. 

A Debitor having contrafted Debt after he tad made a Right of Land 
or any other Donation in favours'of his Wife, Quezritar, If eo ipſo he has 
Revocked T acite the ſaid Donation? Ratio Dabitandi. The Doxatis 
mater viram & uxorem is Null, and morte tantum confirmatur ;: And before 
it became valid the ſaid impediment interveened : - And ſince the 
Debitor might have Revocked the ſaid Gift and might have fatisfied the 
Creditor that way; his Silence and not Revocking is upon the matter frau- 
dulent, and in prejudice of the Creditor. 1: is thought, That it. is to be 
conſidered, : if the Debitor or his Heir have no other Eſtate, out. of which 
the Creditor may be farisfied ; In that caſe the Creditor may. have recourſe 
againſt the Lands Diſponed to the Wite. on | 

If in the caſe foreſaid the Wife may have recourſe againſt the Heir for 
the Lands given to her ſo evicted ? Ratio Dubitandi. That- if the con- 
tracing the Debt after ſuch Donation# import Revocation, it.ought to be 
only in favours of the Creditor and not of the Heir, who ought to be in no - 
better caſe, and the Wife's ' Attion againſt 'the Heir may be upon 
that ground, That out of the Eſtate belonging to: her (unqueſtionably as 
to the Heir) the Debt whereto the Heir is Lyable is ſatisfied, -- 

A Woman having made a Diſpoſition to a third perſon to the behoof of 
her Husband, and.having ratified and madeFaith before a Judge. Qaz- 
riter.. Tf ſhe may queſtion the ſaid Deed as being Donatio inter Virum & 
Uxorem notwithſtanding her Oath ? Anſwer. It is thought ſhe may: And 
that Deeds that in Law are invalid cannot be ſuſtained upon pretence of 
an Oath which ought not to be Vincalum iniquitatis; otherwiſe eadem faci- 
litatethat a Wife is induced to give,ſhe may be induced to Swear,-and the 
Law ſhould be Eluſory : And ſuch Oaths ought to be underſtood only,, 
that they are not compelled, and that they ſhall not queſtion ſuch Deeds. 
upon that head ; Bur not in relation toany other Ground whereby they - 
may be queſtioned ; As v, g. Minority, and that the Wife has Curators 
not conſenting : And that'the Husband (if ſhe has no other) is Cura- 
tor and cannot Authoriſe her to any Deed 2 rem ſuam: And. the AR of 
Parliament anent the Oaths of Wives is 1n favours of Strangers and not 
of Hugbands. wy s 


"_ « - 
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| Donatio mortis Cauſa. 


T Here being a Donation iter wi#um & uxorem. Quzritur, The Do- 
ator Deceafing and the Donant Surviving and not Revocking, 
whether will the Gifr be Valid ? Retro Dabitandi. Such Donations 2qu:- 
farantur Legatis being always Revocable : | And Legatars Deceaſing before 

the Teſtator their Legacies are void. | 

| Donatio non acceptata. 
]* a Donation be made but not accepred. Queritur, If a Creditor may 
- Compryſe the ſame andaccept ? Yide Legacy queſt. 4. IS 
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Donators upon Recognition and Forefaulture.' 


A Fter Lands holden of the King had fallen under Recognition, they 
fell alſo under Forefaulture, and after the Deceaſe of the Forefaulted 
perſon a Gift of the ſaid Lands was given upon the Recognition, and there- 
after another Gift was given upon the Forefaulture; It not being known by 
the-King or his Officers, the time of-the firſt Gift, that the perſon Fore- 
faulted had commutted Treaſon; Qzzritur, Which of the Donators ſhould 
be preferred ? Ratio Dubitandi, That Recognition is but a Caſuality ; 
And after the Vaſſal was Forefaulted the property was thereby devolved to 
the King ipſo jure ; And all Caſualities ſeem to be Extinct, and conſolidate 
with the Right of property: And the Right upon Recognition does not 
belong to the Superior p/o jure betore Declarator. M*ghie of Larg. 


| Duels and Hame-ſucken. 


F Hame-ſucken or Fighting Duels be Capital though no perſon be 
killed ? | | 
Qs: in Daello occubuerunt, in Lois religioſis ſepeliri non poſſunt, Perez. 
Lib. 2. Tit. 1. 


E  Emancipatio. 


F by our Law,Childrenafter twenty five years may Emancipate them. 
| ſelves, and live by themſelves, and leave their Father and his Family? 
Cogitandum, And the cuſtom of other Nations is to be conſidered, . 

Whether if they go out of the Family without the Fathers conſent they 
gnay claim a Bairns part ? | 


GontraFus E mptionis a Pretio incipiens aut | 


Me nſurg. 


"Um emitur fundus tot juperum, an ſi plura reperiantur jugera Emptors 

cedant, an venditori?! Reſpondetur. Ciims pretium formatur a Menſura, 

& ab ea Contrattus incipit, & in ſingula jugers certum pretium promittitar, 
quod ſupereſt ad venditorem redit, quod deeſt ab eo ſuppletur. 

Sin Contrattus incipit a ſpecie, licet demonſtrative aliqua mentio de modo 
agri fiat ; ut ( vendo fundum centum jugera continentem, fi plura repe- 
riantur, cedunt Emptori, nec ad augenaum pretium tenetur : falſa enim 
fuit Demonſtratio, que non nocet, Thel. Bel. in litera K. 9. verbo Kauf- 


fen. p. 453- 
What way the Buyer may be urged to Enter. 


F the Buyer lye- out what will be the remedy for the Superior ? 
Hrſwer. He may purſue to hear _ ſee him decerned to Enter, and to 


Pay 


— 


— 
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pay Compoſition: And without prejudice of that Decerniture, if he con- 


rinue to ly out, To hear and fee it found that the Lands are in Non-entry ; 
And that : Superior as to Catualities, ſhall be” in the ſame caſe as if he 
were Entered. | 


try of Aſegneys upon Refrgnation. 


F the Alienation and Refignation be Aſſigned, Queritar, If the Su- 
| perior may be compelled to enter the Aſſigney, ſeing both are in fa. 
vours of Heirs and Afﬀigneys? Anſwer. Negative, Unleſs a Compoſi- 
tion be payed both for the Buyer and for the Aﬀdigney : Seing the Superior 
1s not obliged to Enrer any burthe Buyer and his Heirs: And though the 
wn be to Aſſigneys it 15 to be anderſtood fuch as the Superior ſhould 
be fatisfied with : And the Superior is not to be in 2 worfe caſe than if the 
Buyer had been Infeft and had Diſponed : And there is in this caſe Fi##;o 


- 


brevis. manus. | 
Entry upon Reſignation by a ſingular ſucceſſor. 


Wi way a ſingular Succeſſor in the Right of Superiority, may be 
urged to Infeft upon Reſignationin his Authors time ; Seing he 
does not repreſent him as Heir; And is not bound to the Buyer by Con- ' 
traQt or quaſi? Anſwer, There is obligatio in rem, as in the caſe of Servi- 
tudes and Annualrents ; And he may be purſued ſummarly to hear and 
ſee him decerned to Enter the Buyer : And to that purpo e togive him a 
Charter ot the Tenor Exhibited: And upon a Bill the DireQor to the 
Chancery may be ordered to give out a Precept iz ſubſidium. 


| Liferent Eſcheat. 


 Vaſſal having granted a ſubaltern Right being Year and Day at the 
, Horn, Forfaulteth only his own Right of Liferent without prejudice 
to the Sub-vaſſal: Whereupon it may be Q«zried, If a Vaſſal has Dif 
ned his Right but ſo that the dy ogg is not Infeft, will notwith- 
handing the Diſponers Liferent fall? A»/wer. Affirmative. And the 
Ratio Dabitandi is of no weight. Viz. x. A Tackſman though the duty 
be not proportionable will not be prejudged. ' 2. If the Receiver of the 
Diſpoſition be Rebel per 47n«m,and the Lands hold of the King, The King 
will get ecodem tempore Two Liferents of the fame Lands. Yiz. One by 
the Rebellion of the Diſponer, and the other by the Rebellion of the Re- 
ceiver. For asto the firſt, a Tackiman has a Real Right and Intereſt 
which militates againſt a ſingular Succeflor. And as to the ſecond, there 
isno Inconvenient that the Superior ſhould have the Liferent of his Vaſſal; 
And ifthe King be Superior that he ſhould alſoas King have the Liferent 
of his Subje&; . And any benefite may accrue to him by the Diſpoſition 
and Warrandice thereof during his Lifetime. 

If a Perſon Infeft in Liferent be denuded by an Afſfignation of the Life- 
rent, which is only habilis modas (in reſpet Liferents conſtitute by Infeft- 
ment are perſonal, and cannot be tranſmitted by Reſignation) Quzritur 
If the Liferenter be Year and Day Rebelafter the Aſſhignation, will the Su- 
perior have Right tothe Duties ? See = i 


* tt. tt. 
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A Lady Tercer, or Tennent by Courteſy, their Lands holding of an. 
other Superior than the King, and they not being Vaſſals to him; Whe. 
ther will their Liferent fall to the King, being year and day at the Horn? 

A Perſon being denounced in April, and continuing year and day at 
the Horn, Queritur, quanao ates ceazr, of the Liferent talling to the Supe- 
rior of the Lands ſet to Tennents? And whether or not the Superior will 
be in the caſe of a Liferenter ſurviving the Fiar; So that he will have right 
in the caſe foreſaid, to the full Duty of that year that the Liferent falls, per 
lapſum anni & diei? | 

Quid Juris, Where the Rebel laboureth himſelf, will he: not be lyable 
to the Superior for the Duty of that Year, as it he were a Tennent? 

If theſe Obligements that are ordinary in Diſpoſitions to be holden of 
the Granter i Superior, That while the Buyer holds of the Granter, his 
Heirs and Succeſſor ſhall be entered gratis, and ſhall not be lyable to Non-en- 
iry nor Liferent Eſcheat, which are gifted to them now as then, Will bind 
ſingular Succeſſors? And what way they may be made real, if there be 
any Queſtion? Anſwer, It is thought, that they may be inſerted both in 
the Charter and Safine. -_ 

It may be contended, that theſe being upon the matter Servitudes up- 
on the Superiority, may be conſtitute as other Servitudes without Write - 
ſpecially ſeing it is intended they ſhould hold either of the ways; and thar 
the Right in the Perſon of the I to be holden of the Superior, is 
in effect to the Buyers behoof, until they be confirmed: And Reverſions 
were Real, even before the AQ of Parliament anent the Regiſtration of 
the ſame, Cogitandum. If at leaſt Compriſers will be lyable to ſuch Ob- 
ligements? Seing they compriſe only ſuch a m_ as their Debitor had : 
and they are in uſe to compriſe all Contracts and Diſpoſitions, and there- 
fore ought to be lyable i» rem to all Obligements upon the Debitor and 
his Succeſlors, relating to the Lands compriſed. 

To conſider, If there be not a Difference betwixt Obligements as to Life- 
rent Eſcheat and others; theſe as to Liferent Eſcheat being contrary to 
Law, and ſuch as give occaſionem peccandi, and if ſuch an Obligement be 
not ſuſtained, to whom will the Liferent belong? Whether to the med: 
ate Superior, ſeing the immediate has renounced? or to the King as at- 
latus ab indigno? | | 

If a Liferent Eſcheat be gifted to the Rebel himſelf, being yet at the 
Horn, Wamhar will it fall under his ſingle Eſcheat, or Liferent to 
the King : : | 

If the Lifreat be ru by the Superior to the Vaſſal himſelf being re- 
laxed ; and if thereafter he be Year and Day at the Horn. whether or not 
his Liferent will of new fall to the Superior? Rativ Dubitandi, he can- 
not have rwo Liferents of one Perſon. 

If there be a Difference betwixt the Caſualities of Ward and Non-en- 
try, and a Liferent Eſcheat , which has alſo iradFun temporis ; in reſpe& 
the Liferent Eſcheat falleth ex de/io, and but once, and is Fs colle#1- 
vum Of all Years falling under Liferent : Whereas Ward and Non-entr 
are of the Nature of Anna Legats, and are in effe& annue ceſſiones,whic 
are only EffeQtual during the Cedents Right? Vid. Title, If Gifts of Ward 
and Non-entry prejudge ſingular Succeſſors, in Lit. G. 


_ 


If 
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If a Perſon being at the Horn ſhould ſuſpend and relax, and thereaf- 
ter the Letters being found orderly proceeded, ſhould be Denounced, 
Oeritar, If the time of the former.Rebellion would be continued with 
the laſt as to the Queſtion of the Liferent, as 1f the Rebel had not been 
relaxed ? 

When Reverſions, or Minuts bearing Obligements to diſpone in favours 
of the Rebel, do fall under Liferent Eicheat, Qzeritur, What benefit or 
Right will the Donator have? A»ſwer, It is to be conſidered, what be- 
netted the Rebell would have: and the Liferent thereof will belong to 
the Donator, 

If an Heretor be -=_ and day at the Horn , and there being a Subal- 
tern right holden of him for a {mall Feu-duty, the Superior would get 
his Liferent only as to that Feu-duty, there being no more his. 

Guzritur, If there be a Liferenter holding of the Superior, and ſhe hav- 
ing aſſigned her Liferent during her literime , Whether or nor the Supe- 
rior will have right to her full Liferent, without reſpe& tothe Afſignati- 
on? Et quz Ratio differentiz? Anſwer, The ſubaltern Right was a real 
and valid Right, conſtitute habili modo, which could not be prejudged 
by any Deed of the Heretor : Whereas the Affignation made by the Life- 
renter is only perſonal, as a Diſpoſition made by the Heretor, which de- 
pends upon the real Right; and eo reſolato, talleth. | 


Ef cheat fnele. 


JF an appearand Heir have right toa moveable Heirſhip, and the ſame 
] or neareſt of Kin have right to be Executor, but neither the one is 
ſerved, nor the other confirmed , and both be at the Horn : Whether 
will their Intereſt foreſaid fall under Eſcheat, as in the caſe of Forefeiture; 
Seing Eſcheats are Forefeiture as to Moveables ? 

It a Tack being for- many nineteen Years, ſhould be aſſigned ; Will 
the ſame fall under the ſingle Eſcheat of the Aſſigney, ſeing there is no 
Liferent as to him, and the Liferenters may all die in his lifetime? 

. Will not the Aſhgney have right for the lifetimes of the Heirs, though 
they be not ſerved Heirs ? | 

The Tack being for three lifetimes, and certain nineteen years after, 
Quid Furis, Where the "Tackiman has no Heirs, ſo that there is place to 
a Gift of Baftardy or altimus Heres ? 

A Tack of 'Teinds being granted to the Tackſman and his Heirs and 
ANIT: for three Liferents, and three nineteen Years; and being there- 
after aſhgned, Qazritur, If the Aſſigney be at the Horn, Whether it 
will fall under his ſingle Eſcheat? Az/wer, It is thoughtit will: ſeing 
it is not a Liferent Right as to the Afſigney, and the whole Liferents 
may be determined quring the Afſigneys lifetime: and a, Tack for three 
nineteen Years doth fall under ſingle Eſchear. 
| Gueritur, If a Tack exceeding the Life of Men, v. g. for eight nine- 
teen Years, falls under fingle Eſcheat? 


Eſcheat without Backbond, 


[* the oy - me regrant Eſcheats, without a Back-bond, and declare 
that it1s his pleaſure ſoto do? Anſwer, It is thought that the King 
19 
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. no _ = _ a = wary 6 _ = always give Eſcheats of 
neir an 1 Lords of Regality their ſingle Ef 
cheat) without Back-bond. : p: OY OPTI. 


| Delivered E vidents. 


A Perſon having a Bond of fifty thouſand Merks, did affign the ſame to 
"> the Debitor; Burt ſo rhattheDebitor by the Aſſignation and accep- 
ting thereof, was obliged to pay the ſaid whole Sum ( reſerving the Ce- 
dents Liferent) to the perſons therein mentioned amongſt them, Queri- 
tur, The Afſignation being never delivered to the Aſſigney, and recove- 
red after the Cedents deceaſe, wviis & modis, Whether it will be a bind- 
ing Writ? Az/wer, The Caſe will not be without queſtion. Ratio Da- 
bitands, That Deeds and Writs that are ſingle and wonopleura do not 
bind, untefs they beccme the Parties Evident by Delivery : and on the 
other part, ContraQts ſubſcribed by rwo Parties retained in the hands of 
one, are valid though not delivered to the other : and the ſaid Afſignation 
is. not a ſimple Deed, but bears reciprocal Obligements which are as bind- 
ing asif they wereſubſcribed by both. 2. The faid Afignation, though 
it appears to be as inter vivos, yet upon the matter is donatio mortis'cau- 
Ja, and theDefunQts will as to her whole Eſtate, and to whom. it ſhould 
belong after her deceaſe: and ſuch Writes, being of the nature of Wills 
and Legacies, . may be retained and- are valid though not delivered. Lady 
Margaret Kennedy. | | 


Exception againſt the Cedent, if always competent- 
| againſt the Aſſigney? 


Veritur in general, Moll porivgs Obligements, and Exceptions com- 
| tent againſt the Cedent, be campetent againſt the Aſſigney ? 
And X on reaſon there 1s, that Diſcharging Compenſation, and the 0«/per- 
ding of Payment for « time, and ſuch like; ſhould be competent againſt 
the Aﬀigney: and not ſuch as are founded upon correſpecive W rits, 
voor import Retention , or Suſpending of Implement againſt the Ce- 

ent ? | | 


Executor. 


]* the Executor «d omi(ſs be countable to the neareſt of Kin, who are 
not acceſſory to the Fraud of Omiſſion ? FE 
If the Creditors and neareſt of Kin have ſuch an intereſt in the Goods 
confirmed, that they are preferable to the Executors own Creditors ? or 
if after Confirmation there be a Confuſion, as in the caſe of an Heir? 
When there is only one Child, who is both Heir and Executor; Whether 
there will be only a Bipartite Diviſion, betwixt the Defun& and RehQ? 
Lady Craigleith. | | | | 
If an Executor Creditor be lyable to Execute the Teſtament fully, or on-. 
iy fo far as may fatisfy himſelf? _ | BD -: 
| If the DefunQs Eſtate be ſo ſettled in the Perſonof the Executor by Con- 
firmarion, that there is a confuſion - it with his own; fo that his Crcdi- 
#508 tors 
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tors may affeQ, and evict it being in Money or in Goods; and doing pri- 
or diligence , will be preferred to the DefunRs. Creditors? Ratio Dubi- 
randi, The Executor is heres in mobilibus : Qa the other part, he has on- 
ly an Office, and the Adminiſtration is committed to him by the Com- 
miſſars, and he findeth Caution to make forthcoming ; and if he die be- 
fore the Teſtament be Execute, another will be confirmed ad nor executs, 
and upon the matter he is Curator Bonis. | of 

A Child being confirmed Executor to the Grandiather upon the Mothers 

fide, and dying without Iflue and either Brothers or Siſters: Wilt the Fa- 
ther have right to the Executory as Executor to the Child? 2. Whar if 
the Child deceaſe before the Teſtament be execute? ' 3. Can the Father 
be Executor ad oz execata to the Grandfather ? Mr. Andrew Marjori- 
bayks Daughter. | , * nf 19 bo 497 : 4.74, 
Executors nominate ( though Strangers, and not Univerſal Legators ) 
before King James his ACt of Parhament, had right tothe whole Executos 
ry; and fince tothe Third; Queritar, If they deceaſe before Confirma« 
tion, Will they notwithſtanding have right as Legators? 
Tf they be Confirmed, and die immed ny before the Teſtament be ex- 
ecute, Whether the Executor-Stranger will have right to the Third? 

The Office of Tutrix ceaſeth by her Marriage, but not that of Execu- 
trix, Queritur, Gue Ratio Diſcriminis?| Anſwer, She being in Tutels hers 

Flf, cannot be Tarrix to another. 2. ' An Executor has nor »adum Offi- 
 cinm, but is Heir in mobilibus: and for that Reaſon, a Woman may be 
Executrix, though incapable muncram wirilium. | 

Teſtaments appear to be Executed by Sentences : Seing after Sen- 
tence the Executor may Afſfign.. + ag: 

Albeit 9zod eſt Ceſſibile may be Compryied, or affeted with the Ce- 
dents Debt: Yet if after Sentence, the Debts and Goods be extant, The 
Creditors Legators and neareſt of Kin will be preferable to the Creditors 
of the Executor : Becauſe though they may ſeem to be ſecured by Cau- 
tion, yet the fame is that the Inventar fhall be made forthcoming, and 

tutins eft incumbere &c. And the Executor is Heres fideicommiſſarias or Ca- 

rator bonis, and if he Self or Affign preſumitar That he doth fo -that he 

might fatisfy Creditors, Legators and neareſt of Kin; but where the ſame 

-» * wa for his own Debr, it is upon the matter Unjuſtice and Malver- 
ation. 

Seing the Intereſt and Right of an Execntor is jus anomalum & Pay- 
ticipium, being partly conſidered in Law and conſtrudted to be hereditas 
in mobilibas ; and. partly Officiam to execute the DeftunQs Will if he Dye 
Teſted, and the Will of the Law if he Dye Inteſted ; And therefore if a 
Woman be Executrix, albeit ſhe be only Dative, if ſhe marry ſheis notin 
the caſe ofa Tutrix and Curatrix : Albeitit may be thought that an Exe-« 
cutor Dative is Carator datus bonis, and ſhe ceaſes to beTutrix and Curatrix 
if ſhe Marry,becauſe'thefe are only »uda officia ; But ſhe continues ſtill tobe 
Executrix: And yet if an Executor Dye before Execution his neareſt of Kin 
wilt not fucceedto him in that Tntereft as Executor to him ; So that he 
may be confirmed Executor to him in the Goods confirmed, but there muſt 
he 2 Teſtament and Executor ad mo Execute, not to him but to the for« 
mer Defun& : Whereupon diverſe Queſtions ariſe, And firſt, ifan Exe- 

cutor nominate die after the Confirmation but before Execution, will he 


have 
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have by the A of Parliamentthe third of all the Goods of the Deads part, 
or only in ſo far as the Teftament is Execute? Ratio Dabitandi, Before 
the Att of Parliament the Executor had the third entirely, viz. 'The De- 
funRs part without reſpect tothe Execution, But only the confirmation 
being in place of addition : And by the AG of Parliament he is reſtricted 
toathird ofthat. And on the other part, ſince that Act of Parliament, 
It is preſumed, according to that Law, The Defunct intended only the 
third of his part to be given to the Executor, in reſpect of the Trouble 
and pains he is at to Execute, and recover bona Defuntti, and therefore he 
ſhould only have a proportion of\what is Execute. | 

If the Executor nominate Deceaſe before he confirm, will he have any 
part of the Deads part? Which will be cleared by an Anſwer to the 
former. | 

When the Procurator Fiſcal is confirmed after an Edict ſerved, Whe- + 
ther will the neareſt of Kin being Majors the time of the Confirmation, 
and not owning, their Intereſt, be excluded ; So that they can have no 
Action againſt the Procurator Fiſcal or Biſhop for the Goods contained in 
the Inventar ? | " nr 

Quid Juris is tothe neareſt of Kin for the time; . And ifhe be Repon- 
ed whether will he have action of Compt and Reckoning, of muſt he re- 
duce the Confirmation fo far as that he may be confirmed ; The Procura- 
cor Fiſcal being fatisfied of all Charges? Ratio Dubitand/ , That the 
neareſt of Kin 15 not owe juristo ſucceed, or to have any thing belong- 
ing to the Defunct unleſs he repreſent him, which he cannot unkef he be 
confirmed Executor. ROE | 

Quid jaris, In the caſe of an Executor Creditor after he is fatisfied, 
will the neareſt of Kin be excluded? ' And if not, what is the habilis mo- 
das to geta rightſetled in his Perſon ? Ratio Dabitandi, In ſuffering the 
Creditor to be confirmed, it ſeems thit he hasdiſclaimed his Intereſt, and 
not without injury tothe Memory of the Defunct: And the Creditor be- 
ing; once confirmed,the neareſt of Kin cannot be confirmed: And havin 
Forefaulted his Intereſt, it may ſeem, quod ndigno aufertar, eft Fiſci ; E 
quod nullius eft, eſt in bonis Regis. dS: ER | "ny 
| Queritur, When Teſtaments are Execute, fo that there 'is no place to a 
non Executa? And if as to Goods whereof the Executor is preſently in 
poſſeſſion it be nor fully Execute ? And as to zomina and Debts it be nor 
Execute by Sentence, though they be not uplifted; Seing after Sentence 
the Executor may Aſſign? And in that caſe, may not the Executors Exe- 
eutor-confirm the ſame as belonging to the Defun& ? - 

Though after Sentence the Debt be ix bonis of the Executor, and con- 
founded with his own Eſtate; Tf there ſhould be a Competition betwixt 
the Executors own Creditors, and the Creditors of the DefunCt or his Re- 
lIi&t and Bairns; Would not the Creditors and the Reli& and Bairns of the 
Defunct be preferred to the Creditors of the Executor, upon that Grougd 
that they are not ſimply the Executors Goods but in 'Truft; :and is a fider- 
tommiſſum for the uſe of the Defuncts Creditors and, bis Relict and Barns: 
So that both the Executors Creditors and Fisk ought to be.excluded upon 
any ſuch Competition? | 6 OR Wi TT EO 
- If the neareſt of Kin will not be Executor :  Qzeriter, What remedy 
will be competent tothe Creditors, not of the Defunct but f the Execu- 
"22 | tor: 
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tor; Seing there is an Act of Parliament, inicaſe ofan Heirs not. entering; 
But not in the caſe of an Executor in behalfof Creditors ? | 
If the Commiſſars ſhould confirm the Creditor of an Executor nominate 
and the Executor deceaſe, will the nextineareſt of Kin have Action againſt 
the Executor Dative to be-Comptable'? And whether that Executor 
will have the priviledge ofan Executor Creditor ? And if he may be pur- 
———_— inſtance of other Creditors who are not Creditors. to the De» - 
ct? | 
An Exccutor being neareſt of Kin and confirmed, but” immediatly dy-. 
ing, Quid juris, will his neareſt of Kin be confirmed Executors «d or. 
Execute, ifthere be another nearer to the firſt Defunct? 
Toconſider the Civil Law as to Heres cam beneficio Inventarij :. If an 
Executor be not Heres in mobilibus cam beneficio Invventarij ? | 


Executor Creditor. 


Creditor being confirmed Executor and dying before the Teſtament 
A be Executed ; Will not his neareſt of Kin be confirmed ad zo 
Execute and exclude all other: Creditors, in reſpect of the Diligence of 
his 5! mr RE and that Confirmation did affect -the Goods for their fa- 


_ . Three Creditors being confirmed for their Reſpective Debts, and one 
of them deceaſing before Sentence. Q«eritur. Willthe Office and bene- 
fire belong to the Survivers entirely ? Ratio Dabitandi, A Teſtament 
Credit r 15a Diligence, and there is no other way of Diligence to.affect 
the Moveable Eſtate of a perſon deceaſed, and it is equivalent todiligence 
againſt Debitors on Life, affecting their Moveables. And on the other 
part, Ex being an Office the Law preferreth the Creditor, If the 
neareſt of Kin do not own it ; But cm ſus cauſa, and ſo that the nature of 
the thing is not altered: And therefore the Executor dying, the Office and 
Diligence dothevaniſh. _ 5. 
 Cnuidjuris inthecaſe of an Executor Creditor : If after he is ſatisfied the 
neareſt of Kin will have an Action for the ſuperplus?*£ 

If a Teſtamentbe Execute by a Sentence againſt the Debitors, though 
paymentbe not made? Yide Hope. : | 


| Executor Nominate 
FF an Executor Nominate be Lyabl as a Tutor ; not only for what is 
confirmed but what he might have confirmed and intrometted with ? 
Tweeadale contra D. of Monmouth, | bo 


' E xecutory. 


WW Tee Univerſites bonorum, Thar is an illiquid Right; Though 

* the Subject may conſiſt of Moveables as a ſingle Eichemr, Con- 

queſt, Society astoa Tradeor Shipping; Wallfall under Executry ? 

Tf Cafualiricsof Ward, Liferent Eſcheat, Non-eatry, Marriage, will 

fallunder thefame? Or tothe Superiors Heir? 7 | 
There being a Bargain of Lands, in nedis finibus contrattis vell Diſpoſe» 
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tionis, will the Price belong to the Heir who muſt perfect the Bargain ? 
Anſwer. It 1s thought not; Seing the Price is a Moveable Sum: And 
it appears that the Defunct having ſold the Lands had uſe for it, and did 
intend to uplifr it. | 

Whether a Giſt of ſingle Eſcheat will fall under Executry or belong to 
the Heir ? Ratio Dabitana;, That the Eſcheat is jus Univerſitatis, And 
nothing 1s in uſe to be confirmed but either particular Moveables or Debts, 
and pleniſhing eſtimate i cumulo, 

Item, Whether a Gift of Liferent Eſcheat (which as to the Donator is a 
Moveable Intereſt) will fall under Executry? Ratio Dubitandi As in 
the former: And likewiſe that during the Liferenters Lifetime it can- 
not be conſtrued, what it will. amount to: And it has Traftum futurt 
$emporis, of = | 

The ſame Queſtion may be as toa Tack Aſfigned., 

Whether the Heir who has Right to a going Coal, will have Right to 
Buckets, Chains, and other Inſtruments as being acceſſoria and deſtination 
addiQted to the Coal, as the Colliers: Or if they will fall under Executry? 
| A Perſon beingabout the building of an Houſe; And the ſamen being 
begun and certain Materials (as Stone, Lime, Slats and others): being 
prepared-tothat uſe: Whether will they belong to the Heir (for the rea- 
' ſon foreſaid) or fall under Executry ? 

A Daughter having accepted her Tocher and Provifion by Contra of 
Marriage ; in /atisfaction of what might fall to her either by her Father or Mo- 
thers Deceaſe, The ContraQt of Marriage _— after her Mothers Deceaſe, 
Caeritur, If another Siſter will have the Mothers part entire without re- 
ſpe& to her Siſters Intereſt ; being renounced as ſaid is? Ratio Daubitanal, 
That the Father who is Lyable for his Wifes Third, is in Effe& Diſcharg- 
ed as to his other Daughters part of the ſamen : And on the other part, 
the Mothers part belonging to her Children, zo jure Legitime as Bairns, 
but as Executors and repreſenting her: If any of them Deceaſe before 
Confirmation, or be unwilling to confirm, their Renounciation will be 
ineffeQtual as. by a perſon not having Right. 

Cuzritur. If thethe Siſter who is not Excluded ſhould confirm : If the 
Sifter who is Excluded (as ſaid is) may at leaſt have Aftion againſt her for 
her part ofthe Mothers part: Tothe effeQ thattheDiſchargein favours of her 
Father may be effteCtual ? It ;s Anſwered, That unleſs ſhe be confirmed her 
ſelf, ſhe can have no part of that which belonged to her Mother : And 
albeit by the ACt of Parliament anent Executors Nominate, the neareſt of 
Kin has AZtion for the ſuperplus of the Deads part exceeding the third ; 
That is only in thecaſe therein mentioned, the ſaid AR giving Condidtio- 
zem ex lege 1n that caſe only : Whereas that Act doth not militare in other 
caſes where there is no legitime, but only an Intereſt to repreſent; which 
cannot be effectual (ine Aaditione: Confirmation being .in effect Aditio 
in mobilibas. | | 

Queritur, If a moveable Eſcheat will belong to the Executor, ſeing 
Moveables belong to the Executor; and moveableSums, and other move- 
ables fall under the ſame? Arſwer, It is thought that Eſcheat being Ju 
Univerſitatis, ſhould belong to the Heir: Seing not only maliiace tall 
under the ſame, but alſo ſuch Rights and Intereſts as cannot belong to an 
Executor, as Tacks if they be _ Liferent Tacks: And it is the _ 
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Gifts, that the Eſcheat ſhould be holden of his Majeſty ; which does not 
quadrate, and 1s not proper to be ſaid of ſuch things as belong to the 
Executor. | 


Extent. 


F the Inqueſt be warranded to Extend, unleſs there were former Re- 
tours upon a Commiſſion to Extend ? 


Extinguiſhment of Rights. 


Þ 


F the Heretor of Predium Dominans acquire the Right of Prediuns ſer- 
] viens, Whether doth the Right of Servitude extinguiſh; quia res ſus 
wemini _ ; So thatif he ſel the Dominans, the Servitude doth not 
revive! 

If the Heretor of Land acquire a Right of Annualrent out of the ſame; 
Whether or not is the ſaid Right of Annualrent extinguiſhed or ſuſpen- 
ded only; So that it may revive if the Right of Property be taken a- 
way by Reduftion? 


F. 
Faculty to- alter, 


Ands being diſponed with power to alter, without theſe Words, 
Etiam in Lefto; If that Faculry may be uſed iz Leto? 
A Perſon having reſerved a Power to alter is Leo; May 
he then uſe that Power, in favours of any other Perſon than his 
Heir ; ſeing he is not # /egitima Poteſtate as to the diſponing an Hereta- 
- ble Intereſt: and on the other Part, the Heir has no prejudice? 


Faculty to Diſpone. 


Y a Write granted by the Earl of Calender, to his Lady, he gives her 
power to diſpoſe of the half of his Eſtate, Q«eritar, The ſaid Power 
being Perſonal, without mention of her Heirs, and ſhe not having uſed 
theſaid Faculty; If the ſaid Power be Tranſmiſſible? Found by the Lords 
That the Earl of Damfermling as Heir to his Mother, had right thereto: 
and he having aſſigned the fame to his Son, he recovered thereupon the 
half of the Eitate, To ſee the Decreet. x 


Fus Facultatis. 
ins, an quis aliquid faciat jure facultatis as jure ſervitutis, Fe 


k eultas enim non minus altis quam novis patet: quia uſus qui alit magis 
ex oscaſrone quam jure contingit, Servithe non eft, nec in eotemporis Diatur- 
rites 
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mites quidquam prodeſt, niſi acceſſerit prohibitio preſeribentis, & patientia ejus 
contra quens prxſcribitur Jus Fluviat. p. 756. N. 72. & ſequent. 


Perſonal Faculty, 


Perſon giving a qualified Right, reſerving Liferent and a Power 
| to diſpone: Quzritur, If that Faculty may be icompriſed as « 
Perſonal Reverſion ? 


Que Facultatis fait? 


A" Dicuntar eſſe facultatis,quorum Libertas 4 Fare publico permiſſa es, 
que 101 pariunt jus dedacibile in Judicium : hoc caſu nec nos contra alios 
' preſcribimmus, nec alii contra nos, Exemplumeſt in Leg. viam. 2da. de via 
publica. Aliud Exemplum eft in facultate privata, que nullans antecedentems 
habet cauſam obliganas ; ut fi Ruſticus ſua ſponte , nulla precedente cauſa, per 
multos annos, Domino, certis temporibs, capones attulit ; ex hoc aitu mers. fa- 
cultatis nulla oritur Domino attio. 


Cuomodo intelligendum, Facultati non prxſcribi. 


A Liqua dicuntar efſe Facultatis ad acquirendum novum Jus, vel novan 4- 
Honem ;, wel etiam ad eam Conſervandam: atque ita pariunt Tus dedu- 
cibile in judicium. Et hoc jus licet ſit inlibers poteſtate acquirere volentis,non 
ramen eſt in poteſtate illius contra quem acquiritur, vel conſervatur, at recuſa- 
re poſſet, Sic adire hzreditatem eſt mers facultatis, & ramen rollizur & Pres 
ſeribitar ſpatio 30 annorum; ergo & jurt offerendi, & reluendi preſcribitar. 
Hering. de Molend. queſt. 21. N. 17. & ſequen. | 

us publicum tribuit cuivis de Populo, ut uni ex multis, me privative ad 
liam, etſi ad ſingulos inde aliquid commodi perveniat : Inde illad quod dice- 
re ſolent, Facultati non Preſcribi , Dicitar de his que 4 natura, aut publico 
Ture tribuuntar; itaque quocunque tempore , nemo preſcribit ut qua urit in 
publico nullus alins commeet, etſi nunquam ea commearit. 
Ea que de tali facultate diftfa ſunt, non refte Traducuntur ad ea que pro- 
 prii & privati cujuſque Juris ſunt, id enim Jus eft quod ad privatum quens- 
que pertinet privatsve, ita ut non ad aliuam: Omni ſiquidem TJuri aut facul- 
tati que competit privato cuiquam privative, poteſt preſerivi, Idem Ib» 


id. N. 20. 
Faculty reſerved to diſpone. 


T being ordinary that a power is reſerved by theſe who Diſpone Lands, 
] eſpecially to their Friends, to Redeem or Diſpone or Burden at any 
time dureing their Lifetimes. Guzritur, Whether Lifetimes ſhould be 
underſtood civily, during their Liege Pouſtie ? 

Item, Quzritur. If the Receiver of the Diſpoſition be Dead and the 
Lands ia Non-entry, whether} the Diſponer may notwithſtanding Dif- 

ne and. reſign by vertue of the ſaid Power? . Ratio Dubitends, The 

aid Faculty is upon the matter a Heretable Commiſſion and Procuratory 


which 
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' which cannot be Execute poſt mortem mandantis: and there is no perſon 
that has the Right Eſtabliſhed in his perſon ſothat it may be reſigned, 
Trew, If the Lands be in Non-entry and Ward, will the Reſignation 
by vertue of the faid Faculty determine and putan end to the foreſaid 
Caſualities in prejudice of the Superior ? Ratio Dubitandi, The De- 
funct by whoſe Deceaſe they accrue was the Superiors Vaſſal: And 
though the Diſpener has the ſame power, yet he ſhould have uſed it debj- 
fo tempore, While the Vaſlal was on Life, and beforethc purſuer had jus 
quzſitum: Onthe other part,the ſaid power 15 of the nature of a Regreſs, {9 
that quocungque tempore (as inthe caſe of regreſs) Re-entry may be deſired 
by vertue of the ſaid Faculty. | 
A Charter being to be granted to a perſon conform to the ſaid power; 
That Clauſe, Quxquidem pertinuerunt, what way it is to be conceaved; 
and if mention ſhould not be made of the perſon who is Infeft for the pre- 
ſent, though he be notthe perſon to whom the Right was Diſponed with 
the ſaid Power; But either an Heir or ſingular Succeſſor ? | 
If the Faculty to Diſpone be not upon the matrer a Reverſion,materially 
 andasto the effect of the ſame; fo that the perſon having the ſame, "may 
Diſpone albeithe has not jzs iz re; Andalbeit the Heretor be either Dead 
or Fortaulted; As an order may * be ufed againſt an Appearand 
Heir, or againſt the King or his Donator, in the caſe of Forfaulture or 
altimus Heres! | | 
A Perſon who had the Faculty foreſaid, having by vertue thereof Diſ- 
poned, but deceaſing before Reſignation, Quzritur, What way the 
Diſpoſition ſhall be made effectual, ſeing the Faculty was perſonal to 


kimſelf : 
Fee. 


Hen by a Contract of Marriage a Sum 1s to be provided to a Hus- 
band and Wifein Liferent, and to the Bairns in Fee; Which 
Failzjeing to the Father and his Heirs. Qwzritur, Before there be Chil- 
dren where is the Fee? And if it be not fit totake it to the Father to the uſe 
and behoof of the Children, which Failzieing to himſelfand his Heirs ? 
When it is intended that by Contra& of Marriage the Parents ſhould 
be only Liferenters, and fhat certain Sums ſhould be provided to the Chil- 
dren, ſo that they do not repreſent them, Q#zzri#ur, What way the Fee 
can be provided to the Children that are not in being? Arnſwer, The Fa- 
ther may be infeft in Liferent for himſelf, and in Fee for the uſe and be- 
hoof of his Bldeſt Son and his Heirs: Which Fee is to be to the Father 
and his Heirs, to the uſe foreſaid: And they are to be obliged upon the 
Exiſtence of a Son, to denude in Favours of him and his Heirs. . 

. By ContraQt of Marriage betwixt Knockdaw, Sir John Kennedy, and 
Gilbert Kennedy of Girvanmayns, The ſaid Sir John having married the 
ſaid Gilbert's Daughter; The ſaid Gzlberi*s Lands and Eſtate are diſpon- 
ed to the ſaid Sir FM and his faid Spouſe, and the Heirs betwixt them: 

. which failzicing, toſuch of the ſaid Gz/berr's other Daughters, as he ſhould 
at any time appoint ; which failzieing, to the faid Sir Johr's Heirs and 
Afﬀigneys whatſomever: and now the ſaid Sir John being deceaſed;and 
having a Son of the Marriage, Quzritur, Whether the Fee did belong 

| to 
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to him; 1 thathis Son may be ſerved Heir to. him:in the Eftarts? Ir #s 
Anſwered; That inthe caſe of the Duke. and Dutcheſs of Monmouth, 'The 
Conception of the Tailzie not being unlike, .it was thought"the Dazcheſs 
- was'Fiar; albeit the Limitation of the Heirs did ultimatly reſolve in the 

Dakes Heirs ; upon that ground that there is a difference betwixt the caſe 
where the Lands are provided and Diſponed tothe Husband 'and the 
. Wife, and the Heirs of Marriage ;. which Failzieing either--to the Hus- 

bands Heirs, or Wifes Heirs: And in the cafe forefaid where afterthe 
-Heirs of the Marriage there are diverſe ſubſtitutions, in favours ofthe 
Wife's other Heirs; and after all.in .favours of the Husbands Heirs. 
In the firſt, if the Wife's Heirs be. only ſubſtirute Failzieing Heirs of the 
Marriage, the Husband is underſtood to be. Fiar; : Becauſeas it is the 
| efſenceofa Fee to have power to Diſpone, and if the Fiar do \not Diſpone 
to tranſmit to the Fiars Heirs, and..to be repreſented: by them : - And 
* in dabio cujus heredibas maxime proſpicitar, That perſon is thought to be 
Fiar. - Butin the ſecond caſe, there being diverſe degrees of Subſtirutions 
and all in favonrs of the Wife and her Heirs, before her Husbands Heirs, 
'The Wife is thought to be Fiar :*.- And upon the Failzeure of all her Re- 
lations, the Husbands Heirs in the laſt place are Heirs of proviſion to her ; 
And yet in the ſaid caſe of Girvenmains,” It is:thought that the Husbagd is 
Fiar, there being theſe ſpecialities in that. caſe. 190.” The aid Eftare is 
Diſponed to the Husband, and his Spouſe the- longeſt: Liver as ſaid is 
and their Heirs of the Marriage ; and there. is.no Liferent ſettled on the 
Husband, whereas there isa Liferent of a-part of the Lands given to -his 
Wife in fatisfaQtion of ee 24-5 to her either of her Fathers Eſtate, 
or of her Husbands. 240. There is a. proviſiorthat-if there ſhould be 
no." Children 'of the Marriage to. ſucceed to that Eftate, the Husband 
ſhould be obliged'in that caſe, he and his Heirs to denude themſelves upon 
payment of a certain Sum of Money ; and he 'could not denude himſelf 
unleſs he were Fiar : So that it was-intended that the Husband ſhould 
| be Fiar, - but with the foreſaid Proviſion to denude in the caſe foreſaid, 
and. to' be reftrigted toa Tocher i. For which and. other Reaſons arifir 
upon the Contrat, The Aztecedentia.and Conſequentis'being coofidered, 
 Itis thought that the Son ſhould be Heir bn Saeraolier 1, © OR © 
A Bond being granted to a Man and his Wife, and their Heirs, Q#e- 
7itur, What Right the Wife will haveto the Sum ? Ratio Dabitexd:, that 
there being no mention that the, Sum. ſhould be due to the longeſt Liver, 
and the Heirs of the longeſt Liver, .but to them both and their Heirs, It 
appearsthat the Heirs ſhould be underſtood the Husbands Heirs as Per/one 
gniores, Anſwer. It is thought that ſeing there is an\joint Right to the 
Husband and the Wife, and its the cuties of Perſons of their Quali- 
iT being mean Country Perſons, that the longeſt liver ſhould enjoy all: 
he Wife izd#bie ſhould enjoy the haill in Literent and ſhould have the. 
Fee of the half. . | ; 


De Feodo Pecunie &+ Nominum. . 
E_—_ Nominum nec proprie Uſusfruftus nec Feodumeſt ; uſus- 


« pecunia autem five in ſpecie, wh in nomirybus eft-res fluxa ;. _ in 
Wk | pciee 
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« ſpecieſit facile diffluit& uſu conſumitur; Nomina autem eth initioidonea; 
« debitoribusdecoquentibus,inaniafunt. Quemadmodum veroob urilita- 
« tem receptum- eft, ut pecuniz ſit quaſi uſus fruftus ita eſt quaſi feodum: 
« ;{tud enim proprie loquendo eſt tantum in rebus ſoli & ſtabilibus & feu- 
«dis tantum;nonvero allodialibus(ita ditis quod nullo laudatoSt recognito 
&« zhio dominio, ad proprietarium pertinent pleno Sz integro jure nec libato 
« & diviſo in Dominium diretum S$ vutile : Licet autem apud alias Genres 
« pexdia quzdam allodialia fint,nobis omnia ſunt feudalia.)Er Feodurn qui- 
« wg is de proprietate'& dominio dicitur, prout diſtinguitur ab 
« yſv fruQu & aliis que circa feuda verſantur juribus: Per Metaphoram 
« tamen Feodum transfertur ad pecunias & nomina ita ut is in Feodo effe 
&« dicatur cui jus ſummum & proprieratis competit : ns vero 
«eyenit five ſeculi vitio (in nova commenta prurientis) five Notariorum 
« Incuria aut imperitia ut Chirographorum ſtylus a primeva fimplicitate 
« Jefletat, ſic haud raro nec immerito dubitatur penes quos ſit pecugiz 
« & Nominum Feodum. 


Queitio Prima. 


«4 OT igitur Sempronias Pater, Pecuniam crediderit & Chirographo ſti- 
a & de monde uhwis fibi ſolvi fi ſuperſtes ſit; Eo autem per 
« gbitum deficiente Titio filio ſuo & Tictii heredibus & m—_ dederi 

© ſeu afſignatis: Ira tamen ut Semprenio liceat de pecunia & Nomine dif- 
« ponere ito & heredibus cus inconſultis nec conſentientibus: Queri- 
« :ax, 1n iſta faQi ſpecie ad quem nominis iftius Feodum pertineat ? Ec 
« yideri poſlit Sroduns ad Titivm filium pertinere cum nulla fit mentio 
« Sexspronij haredum: Et Feodi ea ſitnaturaut ad haredem — qui 
& ;n jurecadem perſona cenſetur: Dicendum tamen Sempronium in Feodo 


_— 4 


_— 


« efſe; penes Tiium vero & cjus heredes ſpem & jus ſuccefſioais: Nam 
« ques Feodi & proprietatis vel efſentialia vel naturalia ſunt (ut ſciz.) 


de re ſua _— poſſit rg ca _—O—_ tranſeat) _—_— 

«© 2r08i0 COMPEtUAt ; enum ail 1 etiam non eExpreſla in- 

| «)er: ie This Serpremio ſobifliturns im favejus foccedia & '0 herede ha- 
& betur (proviſionis faltem ut loquimur) idque cx co eluceicit quod fi ac- 
& ceffiſſet eriam hypotheca & ſafina, terris pro Pecunia in hypothecam da- 
& tis, iiſdem conceptis verbis Semprowio Jaz.) & eo deficiente Titio filio 
& & ejus heredibus & aſſignatis ; T iis eo eaſu extra omnem queſtionis 
& aleam hares foret: ub autem eademfunt verba & eadem ratio, idem 
« ;us eſt & elle debet. | 


| Queſff. ada. 


& iſta faQi ſpecie ſupra memorata, Geeriur etiam an Sempronics 
7 ito odio poſſit, nedum inter vivos ſed Tehimems 
& 2ut codicillis co legato; cum debitum Chirographarium & mobile 
« fr ? _ | 

G Reſpondendum videtur, Semprowium eo ipſo quod'tam heredibusquam 


« nroviſionis, &interciſo ordinario ſuccedendi ordinequaGi Tallia; Titium 
ot Gare hzredemeſle voluit: Yoluifſe etiam nomen eſſe —— 
«de 
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wde uo moribus noſtris niſi inter vivosnon licetdiſponere; nec deea re eſt 


« Teſtameati factio: Necad haredem inſtiturum in mobilibus ſeu exe- 
<« cutoremnomin#tum pertinet, quod ab inteſtato ad Executorem datiy- 


<« um non pertineret. 
Quef?. 3tia. 


« TN iſtactiam ſpecie, Querizar, Si Chirographum in actorum codi- 
« | cemſcu Regeſtum + ut loquimur Regi ) referatur, vel a 
&« Sempronio, vel eo mortuo a Titio, ut inftarſententie habearur & ex eo' ſir 
« executio parata : An cocaſu Titioexecutio competat ; ita ut Literis Exe- 
« cutorialibus & Cornuatioms (ut loquimur) impetratis, debitori man- 
« dari poſlit ut Titio ſolvat ſub pena Rebellionis: Er comminatione ni 
« parea eum Exlegem & Rebellem denunciatum iri? - | 
Reſp tur. Titio actionem quidem competere adverſus debitorem, 
« non executionem ſummariam, cum non fit Creditor primarius & ab 
« jnitio, ſed jure ſucceſſionis ut ſubſtitutus & hares ralliz aut proviſionis : 
« Heredi ſiquidem ex Chirographo nunquam executio ſummaria compe- 
« tit, niſi a deceſſore 1n acta relatum &: poſt ejus obitum in hzredem trans 
« {ſatum fit; vel hzrede agente per yiam actionis ut in acta referatur, de 
« ea re lententia ſequatur. ; 61 
« Quaſtioiſta, utpote de formula, haud magni momenti eſſe videtur ; 
« eventutamen ficri poteſt ut ſit maximi; Proceſſus enim cornuationis ex 
« jonga & catenara ſerie ns emer conflatus, mop Ie in & opere 8 
« {umptuum diſpendio ad ultimam forte metam deductus1nanis corrueret ; 
« {; conftiterit 7itium haud rite: procefſifſe, cum 'ei ſummaria executia 
< haud competeret; adeomultum eſt bene ccepiſſe: Sublato enim funda- 
« mento ſuperſtructa corruuvat, & paria ſunt in jure zox fieri & won rite 


« fiers. 
Queſt. 4ta, 


« T'N ſpecie ſupradifa Reſpondimus nomen in perſons Sewproxii pri- 
cc [ —_ creditoris hareditarium: - Supereſt tamen adhuc "> ar. & 
6c queſtio 2N 1n perſona Titi ſubſtituti ſit etiam hzreditarium, an Vero ut 
« mobile ad executores Tits pertineat? - Sed | 
« Reſpondetur, Nomen etiam quoad Titiam hereditarium eſſe: abſur- 
« dum enim foret, partim hereditarium partim mobile eſſe : & cum ab 
6 ;nitio hereditarium fit non definit eſſe tarium; nifi creditor vel 
« fubſtitutus facto aliquo declarer naturam nominis ingovatam velle ; li 
« teris forte impetratis & debitore juſlo ſolvere ſub pana Rebellionis, 


Queſt. ta. 

« 7 N illa faQti ſpecie ſuperius memorata, cum efſent quinque rei deben- 
«< 1] diin G——_—_ ,- us defunfto, Semprovies pars 7 de cadem. 
« pecuniz ſumma ſibi dari curaveratabheredeejus ogg ſcu oblga- 
< tionem corroborationis; ſic diam quod priore obligatione falva. ad 
* cam ut acceſſoria ct auxiliaris accedat camque corroboret : eaque obli- 
< oativne ſtipulatus fuerat pecuniam fibi ſolvi, ipſaque per obxtom defi- 

| cients 


. 
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« ciente non 7 ztio cju{que heredibus in principali obligatione ſubſtitutis, 
«< {ed Gato ejuique  heredibus: Qaerebatur 1gitur urrum poſt mortem 
&« Sempronii, pecunia ad hezredes Titi premortui ex prima fſubſtitutio- 
«ne; an vero pertineat ad Gaium ex ſecunda? 

© Reſpondendum, Videtur eam ad Gainm ejuſque heredes pertinere : 
< Sempronius enim. facultate uſus quam fibi reſervaverat, & quz etiam 
< non expreſla penes cum ut dominum $& feudatarium fuiſſet, noviſſima 
< ſubſtitutione priorem ſuſtulerat: 8& licet -notarii imperitia aut oſcitan- 
« tja haud cautum fit pecuniam ſolvendam tam ex principali quam acceſ- 
« ſoria ſyngrapha Gai & ejus heredibus; id tamen jus ſuppler & fſub- 
« ;ntelligit :; poſteriora ſiquidem. derogant prioribus; nec ocffibile eſt ut 
« jdem us ſit in ſolidum penes plures 8& diverſos creditores ; ad hac in 
« jjs quz ſunt facultatis & arbitry, voluntas poſterior operatur & prevalet 
« ntcunque expreſla ; & magis valet quod -agitur quam -quod cogcipi- 
En | 


Queſt. Eta. 


« T_T Aud diflimili ratione, fi debitum fit hereditarium ( hypotheca- 
wy rium /ciz.) addito pato- de terrarum hypotheca ; poſtea 
* yero creditor nova ſyngrapha in corroborationem accepta ſtipulerur 
<« pecuniam ſibi et executoribus ſolvendam; ftatim nomen hereditarium 
< efſedeſinit: . Licet enim poſterior ſyngrapha ſit in corroborationem et 
<« abſ{que przjudicio prioris, -ita ut ex utraque ſyngrapha pecunia debeatur 
* et exigi poſſit; mutantur tamen nominis qualitates et accidentia extrin= 
« ſica; ex principaliſiquidem obligatione hereditarium; ex acceſſoria mo- 
& bile eſt: nec intereſt debitoris quos fibi velit creditor haredes aut execu- 
© tores aut ſubſtitutos; adeo ca de re voluntas creditoris ambulatoria eſt - & 
© noviſſima derogat przcedentibus. 


Queſt. 7ma. 


« FAV in ſpecie cujus ſepius mentio fata eſt, Gaeize ſubſtitutus fit 
«6 (* Sempronio in ſyngrapha, in corroborationem data ab harede tan- 
« tum unzus ex pluribus correis debend:: quomodo agere poterit ad- 
&« verſus reliquos debitores nec ex principali-nec acceſloria' obligatione 
« Gaio obligatos? + _ © | 

 « Rep. AQtione utili in fatum Gaium adverſus omnes correos expe- 
« riri poſſe (cam Angli vocant Attion wpon the caſe) narrata fatti ſpecie 
« ſuperius expoſita: nec minus ut expeditior ſit adverſus debitores actio 
« poteſt etiam agere adverſus heredes Tit;j ſubſtituti in prima obligati- 
C one, ut cam fibi cedant. | 


Quefl. Sva. 


« FAVm pecunia creditur, & Chirographo Serpronio creditori Titime 
« A, one heredes 8& executores ſubſtituti ſunt; diximus nomen 
«.;iftud hercditarium eſſe ; verum ſenteatie iſti refragari viderur conſti« 
« tutio-novella, Carols ſecundi AF 32, Parl. 1. 166x ; Eafſiquidem ftatu- 

| | _— | 


? 


« 
5. 
.- 
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<.tum eſt, omnia nomina ad executores pertinere, nec hareditaria eſſe 
- « niſi in cafibus ibi exceptis; qui (ut Mrs owed formant regulam in 
& non exceptis: 1j autem ſunt tresviz..S1 obligatione heredibus tantum con- 
« ſulrum fit & difertis verbis arceantur executores: fi accedat hypotheca 8& 
< inveſtitura, quz eſt Tus reale & hareditarium, nec ad executores pertinet 
< cum fint heredes tantum in mobilibus: 8 fi paftum fit de creditore inve- 
| < ſtiendo ex quo inveſtitura 8ſaſina {equi poteſt. Idem Ordines prius ſta- 
< tuerant temporeTurbarum: tuneſti inter Regem 8& populum difſidii4s- 
G& 0.1641. AG 57: ; ga adhuc extat in Codice aporryP 0 attorum iſtius 
« temporis:. Nec injuſte quidem, ſi materiam ſpeCtes, {ed fruſtra & irritum 
<« defettu poteſtatis legiſlative quz penes ſolum Regem eſt : Is enim ſolus 
« fancit, unus ſ{ancit pro authoritate, ſed przvio Ordinum confilio & con- - 
6 fenſu: ſed, : q GS p . 
 < Rep. Utrobique, tam Regia conftitutione, quam illo ordinum ftatu- 
*endi conatu, agi tantum de ea nominum ſpecie quz vulgaris & frequen- 
« tior eſt, Cum cis. Ita in creditum itur ut pecunia debeatur, '& red- 
« denda fit creditori ejuſque hzredibus & executoribus; quo caſu ſanci- 
. «*turea ad executores pertinere: in aliis vero cafibus, ub ſingularis ali- 
« qua ratio obeſt ſuadetque nomen. nec creditorem voluiſſe nec poſſe ad 
« executores pertinere; Lex iſta locum non habet: Et cum varii caſus 
« nec de regula nec legis int, nec deiis cogitatum, eos omnes excipere 
« nec neceſle vix poſlibile erit: in compertum autem eft Semproniume 
« creditorem cum 77tiam ejuſque heredes {ibt ſubſtituerit, Executores 
« excluſos voluiſle: Et in genere, ubicunque pecunia ( ut ita dicam ) 
« talliatur ; & interciſo ordinario ſuccedendt ordine, hzredibus Tlie aut 
« proviſionis proſpicitur nomen hereditarium eſt; e. g. Si quis Chiro- 
« graphum acceperit ſibi & heredibus forte inter ipſum 8& uxorem pro- 
« creatis, 'quibus deficientibus heredibus de corpore ſuo, quibus etiam - 
«c och wa alus proviſionis hzredibus; nemo ut opinor arbitrabitur 
« nomen Yllud, quo con{ulto tot heredibus confulitur haud hereditarium 


« efſe: licet in Chirographo nec de executoribus ſubmovendis nec de 
£ inveſtitura aut ſaſina danda caveatur. 


; Queſt. gna: 


« Vod ſuperius diftum eſt ſubſtitutum Sempronio ei in Jus nominis 
«AF Afuccedere & heredem proviſionis eſſe. Sed de eare ambigitur, 
<& & Oueritur an SI heres eſſe poſlit, qui eo defunQo e veſtigio a« 
« vere poteſt adverſus debitores ex obligatione etiam fine alia aditione ; 
« | ex inquiſitione quindecemvirali ( ut moris eſt). haud compertum 
« & declaratum fit, cum Sempronio in ea re heredem eſſe; accedit quod 
« hzres ſ{uccedit in univerſum Jus ſubſtitutus yero in iſto nomine in rem 
« unam & ſingularem & forte exilem ? Tenendum tamen eft ſubſtitutum 
« hzredem eſle Sexpronio faltem provifionis: quandocunque enim do- 
« minium $ feodum alicujus rei five fundi five nominis eſt penes aliquem 
« ternpore obitus, ea ad alium crranſmitri & tranfire nequit niſi heres fit : 

« nec alio Titulo aut Jure ſuccedit ſubſtitutus ubi nomen eft Chirographa- 

« rium tantum.; quam ubi cft ctiam Hypothecarium;. certum autem eſt 

&« ubi debitum Hypothecarium eſt, *X {ecuta, ſubſtitutum titulo _ 

_ UI3 
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& dis, necaliter poſſe, ſuccedere: imo ſubſtituto premoriente, Sempronio 
« ſabftjtuti hzres Jus nominis haud nanciſcitur niſi Sexpronio heres fit ; 
. 4 Frex Inquiſitione conſtiterit & declaratum fit eim eſſe hzredem. 


Queſt. 10. 


© A # Oribus noftris hares nullum Jus conſequitur niſi hereditatem ade- 
Y M at, five ea ſit in pradiis five in alits rebus hereditariis. In ter- 
'& 5s autem duo ſunt modi Fadeundi, ut ſciz. a Superioreſeu domino di- 
© refto, vaſſallo defunQo, heres y my & ejus juſſu $ ſeu przcepto 
& (quod Clare Conftat dicitur ) ut heres inveſtiatur: vel ex inquiſitione 
< Judicis ad quem ea res pertinet conſtet, 8 ab eo renunciatum fit eum 
' © effe hzredem, & Safina ſecuta fit: In aliis vero rebus unicus adeun- 
« dj modus ex inquiſitione ſciz. Cum igitur in caſu ſuperiori, ſubſtitutus 
'« nulla przvia Inquiſitione ſecundum obitum Sempronsz , ſtatim & refte 
<« adverius debitorem agat, haud immerito dubitatur an Sempronio heres 
«© fit? fed, $5 : 
& Reſpondetar, iſto caſu aditionem haud deefle imo neceſſariam effe; cum 
enim hareditas aut opulenta autdamnoſa fit; ut invito non datur bene. | 
< gcium ita damnum 8& injuria nondebet inferri; necullo jure nifi civil 
« 2pud Romanos hzres neceſlarius eſt, 8& apud eos unico tantum caſu: ſub. 
< ſtitutus autem ipſo fatto adit8& heres eſt, ſi debitum ut ſuum petat & ex 
« Chirographo agat : Ideo autem' ſolenni ex inſtitutione adeundi modo 
<haud opus eſt, cumex Chirographoeum Sempronio ſuccedere clare con« 
« ſtat, neo ihclaris ulterius inquirere neceſle fit. 


Queff 1Iima,. 


« | [ Bi debitum hypothecarium eſt $& ſaſina veſtitum: ſubſtitutus poft 
«LIM obitumcreditoris nec recte agit nec aliquid Jurisconſequitur, niſi 
_ *<hereditatem adeat 8 a domino dire & ſponte agnirus & faſitus fit, vel 
*ex inquiſitione Juſſu$: mandato Regis inveſtitus: Queritar igitur que 
© fit ratio diſcriminis, cum Chirographarius ſubſtitutus ſtatim mortuo cre- 
< ditore& jus habeat 8 debitum condicere poſit ; hypothecarius vero non 
<« niſi adita hzreditate nec minus manifeſtum ſitex obligatione ſubſtitutum 
<« {uccedere? | be : 
* Reſp. Rationem differentiz in promptu eſſe; In Chirographario fi- 
« quidem debito cum Jus perſonale tantum fit, & ex Chirographo evidens 
<fit ſubſtitutum {uccedere ; ut ſubſtitutus adeat nulla alia formula opus 
< eſt ſed ex Chirographo agendo; vel alio quovis attu Jure ſuo.-agnito 
« adiifſe cenſetur : Sin debitum Hypothecariwum ſit, cum penes credito- 
* rem duplex fit Jus, reale ſc:z. per Safinam, 8 perſonale ex Chirogra« 
< pho; quod reali ( utpote potiori & nobiliort ) ſemper accedit; neutrum 
« tranſit ad ſubſtiturum niſi adierit- & faſitus fit, Saſina a domino volen- 
*te & ſponte data, vel ex Inquiſitione & Juſſu & Mandato Regis. Cum 
<« zoitur ut Chirographarius ſuccedat, unica voluntas ſubſtitut Sjuique 
* factum requiratur; In Hypothecario vero tam voluntas & faQtum ſub- 
'< ftituti adire' volentis quam domini direQi eum in vaſallum recipients: 
«Ideo Chirographarius Jus ſuum petendo, vel alioaRu Jus ſuum agnoſ- 
| | - © cens 
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< cens, confeſtim ſuccedit; nec aliud open ſupereſt : - In hypotheca- 
« rio vero, fi dominus directus forte difficilior, {ubſtitutum recipere re- 

< nuit vel cunQatur; Inquiſitio neceſlaria eſt, ut ex ea rite fata domino 
« Regi innoteſcat ſubſtitutum, creditori hzredem eſſe; quo comperts, 
< ſuperior przceptis Regis ex Cancellaria» ſua morem gerens ſ{ubſtiturum 
< recipit Safina data: S1 vero ter monitus (ut moris eft ) haud obtem- 
< perat-,' in fubſidium ex prazcepto Regis per Vicecomitem Saſina' da- 


* tur; ; 
Queſt. 12ma. 


« TN ſpecie ſzpius repetita, cum Chirographo vel ſimplice vel hypothe- 
cc ]  cario Pecunia debetur Semproio; & eo deficiente per obitum, Tito 
« ejuſque hzredibus; fi Tirius przmoriatur Sempronio ſuperſtite, & poſtea 
« mortuo; 1:#1 heredes in ea re hzredes erunt Semproio; nominisenim 
« feodum penes Titiam nunquam fuerat: Ambigitur, an qui Sempronio 
< hzres eſſe vult, etiam T3tio heres eſſe debeat aQtu & aditione; 8& ut pra- 
« ici loquuntur de/ervitione? An vero ſatis fit eum efle hzredem 7 tio 
« habitu, & qui ei proximior & aQtu heres efle queat fi velit? De ifta 
& Queſtione hicet magni momenti, & in praxi S quotidiano uſu ſepi- 
. 115: recurſante , nulla (quod ſciam ) decifio eſt; adeo ut mihi inte- 
« orum fit dicere quod ſentiam, falvo eorum Judicio, penes quos vel 
& 7 is vel ſententiz ferendz authoritas erit. Cum igitur pro —_—_ 
« parte haud defint rationes, nec ex leves; 1n iſto. confli 

« hx animum flutuantem impulere ut pedibus in illam ſen- 
«© tentiam eam; requiri ſciz. ut qui Semproyio heres efle vulr etiam 
« T itio heres.{it habitu & proximior ; nec necelle efle ut ei Heres ſit aftu 
« & adeat: In omnibus diſpoſitionibus mens & voluntas diſponentium 
« attenditur, in 115 autem dominatur que Yoluntates dicuntur inftitutio- 
&« nibus /ciz. & ſubſtitutionibus hzredum; que nedum in Teſtamentis 
«ſed inter vivos fiunt, ſapiunt tamen naturam Teſtamenti vel donationis 
&« mortis cauſa. Cum autem quis heredes Tallig aut proviſions (ut loqui- 
« mur) inftituir, id unice vulr ſatagitque ut in rebus ſuis heredes inftiruar : 
< non vero ut aliis &.in aliorum rebus vel inftituat vel ſubſtiruat heredes. 
< Et ſubſtitutio pupillaris qua pupillo, & exemplaris (ad pupillaris exem- 
© plum) qua-urioſo hzresdatur, fingularia ſunt Turis antiqui & municipa- 
* lis Romanorum, necalibi uſurpata: Quando igitur Serpronius vel alius 
« quilibet, Titium eju{que hzredes fibi hzredes aut Talliz aut proviſionis 
&« {ybſtituit, ratio haud betur civilis adeundi aCtus, ſed -Juris adeundi & 
&« {anguinis; ut quivtalterius heres ad ſuccefſionem vocatur, catenus alteri 
< uni forte ex liberis aut cognato ſuo ea neceſſitudine junQtus fit, ut alteri 
« heres efle poſlitſi velit & e re ſua ſit; fienim adeunti vel exigua fſpes lu- 
« celli affulgeat, quod aditurus fit haud dubitandum; fin alters heredit- 
« as damnola fit, nec inſtituentis nec hareduatis ezus intereſt ut el neceſle 
< fit alienam adire ; que nedum inanis ſed etiam damnoſa fuam exinani- 
_ < ret quantum liber pinguem & opimam : Ut de vaccis proditum eſt per 
&« ſomnium a Pharaone vitis adhuc deformibus$& {trigoſis, .ettam-pinguibus 
& & nitidis devoratis : Nec aliquid a ratione vel Jure- magis alienum eſt, 
< quam ut quod in favorem introduttum eſt in odium & perniciem retor- 
«© queatur. Adhac 1n materia hereditaria, tam in Jure quam praxi 8& = 
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GO Doubts and Queſtions 


« apud nos vocabulum heres non pro co quiadiit hereditatem ſed 
« IT MBs or cuiadeundi jus eft {xpius accipitur ; hereditas ſiquidem 
« eſt jus ſucceſſionis ; & de adeunda (ſecundum doQtores) magis proprie 
« quam de adita dicitur : ubi enim adita eſt & ſucceſſum, deſinit eſſe 
« hereditas & jus ſuccedendi: hinc eft quod ubi per Breve de morte ante- 
« ceſſoris mandatur Judici idoneo utinquiri faciat, quis defunQ fit legiti- 
« mus heres, intelligitur hzres habitu 8 cui Jus ſir ſuccedendi; non vero 
<« hxres.a&u & qui adiit; de quocum jam adierit ſupervacanea eſlet tam 
« ;nquiſitio quam aditio. Es - 

< vos F ſpecie faQt luce clariuseſt, fi quis enim liberis orbus, fratres 
« habeat ; & inter eos, qui fib1 hares futurus effet, virum prodigum & 
« & obzratum ; & conſulto eo prxterito ſubſtituit ejus heredes : ut reor, 
« nemo opinabitur cum voluiſle ut ſui heredes prodigo & decoQtori actu 
« heredes ſint : Et quod una via ſolicitecuraverat ne erect fratre preterito, 
« fortunarum ſuarum naufragium 8 jacturam voluiſle fieri alia yia fratris 
« hxredibus inſtitutis, ſi-hzredes nedum habitu ſed actu eſſe debeant : 
&« Imo aliquando, cum quis alterius hzredes fibi adſciſcit & ſubſtituit, eve- 
< nire poteſt ut inſtituenti heredes ſint, alteri vero vix habitu heredes eſſe 
< poſſunt; fi neceſſitudo 8 jus ſanguinis haud defit obſit vero civilis aliqua 
«ratio; ut wv. g. fratris heredibus inſtirutis, fi premoriatur inftituens 


uh 


« fratre adhuc {uperſtite, qui ei heres fuiſſet fi eo quo inſtituens diem obiit 


*« e deceſlilſet; inſtituenti heres erit,nec fratris mors operienda erit 
” Ackiion ei heres nec habitu eſſe poteſt qui inftituenti ſuccedit ; Ea ra 
<«tione obſtante quod adhuc ſuperſtes hzredem habere nequit, vel fifra- 
« tris hereditas integra & ex aſle adita fit,adeo ut amplius hzredem habere 


& nequeat, facultate adeundi per aditionem abſumpta ; quia fi frater cu- 


&« jus hzredes vocantur przmortuus ſit ſine liberis & perduellionis damna- 
& tus, inſtiruente poſtea Uefuncto; fi alius ſit frater qui perduelli hzres 
« foret {i ad pacem & fidem Domini Regis deceſliſſet, & inſtituenti heres 
« erit licet neutro caſu fratri nec habitu nec actu heres elſe poſſet ; obſtan- 
«te ſciz. non naturali ratione 8 ſanguinis defectu, ſed Jure & ratione 
« cjivili, ob cas quas ſupra memoravimus cauſas. 
 <Quzproaltera parteafferuntur, viz. quod ei quorundam five opi- 
« njiofiveerror (& magiscommunis) ſuffragetur; & vulgo dicitur error 
& communis jus faciat, hilce preſertim rationibus ſubnixus, viz.) cum quis 
« yocatur ſub modo aut qualitate ut alteri heres fit qualitatem nedumadeſſe 
<« {ed przxambulam hes CREE, nec inftituenti hzredem efle 
<« poſſe niſi prius alteri cujus es vocati ſunt heres fit: cumque Heres 
« nomen Juris fit non perſons, alterius hzredem non admittendum elle, 
&« nifi ex Inquiſitione alter: hzredem efle compertum fit ; ex In- 
« quifitione autem alterius heredem renunciari moribus noftris 
& nihil aliud eſſe, quam alters hereditatem cernere, & actu adire. 
« Tſtz inquam rationes facile diluuntur ; nam cum patribus errafſe utcum- 
« que excuſat, errore autem ratione evicto & agnito, nemo adhuc erran- 
« en eſſe ſentier: Et communis error quando eſt i» fa&o, 8& circa con- 
« ditionem aut qualitatem perſons, nt quondam. Barbaris Philippi ; qui 
« cum ſervus efler prztor Romanusfuit ; in iſto & ſimilibus caſibus, vel 
« {j forte prelatus vel notarius haud legitimus pro legitimo tamen 'tentus 
« & reputatus lit, hactenus communus exror Jus facit ut que ab iis geſta 
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< {ſunt haud corruant, publica utilitate poſtulante ; ne publicus & commu- 
« nis errorReipublicenoceat : Error autem i Jure non excuſart nedum 
« Jus facit ; & qualitas ſub qua vocarur heres alterius, haud deeſt fi ha» 
« res fit hiabitu & proximus, .ut ſuperius demonſtratum eſt. Denique 
« qui Brevi Regis 1mpetrato porous ut judex inquifi faciat an heres fit 
* inſtituenti, eju{que tantum herediratem adit, licet- alteri hzres ſangui- 

& nis & habitu & elle & per inquiſitoreg renunciari debeat. © 


Queſt, 13. 


&& N eoipſo quod Sempronit hereditaten adiret Titis heres; eriam 
«. Titi here itatem adiifle videatur, cum Titi heredes Sempronio 
« ſubſtituri int, adeo ut proviſionis hares Sempronio eflſe nequeat niſt 
« heres Titis ſit querendumeſt ? parum quidem 1ntereſſe videtur utrum 
« Titio heres eſſe ex inquiſitione, & poſtea Sexmpronio. ex alia" inquifitione 
« etiam hzres eſſe comperiatur ; an vero ex una & eadem-Inquiſitione tam 
«© Titioquam Sewpronio eum heredem efle declaretur. - Czterum voluntas 
« 8& propoſirum Tedum maleficia ſed &) Civiles aQus-diſtinguit ; cum 
6 jtaque Titii hzres Breviex Cancellaria impetrato inquiri pattalas an fic 
_ © T;tzo heres, ſine dubio Titis haredatem adit 3 Id:enim unice agit & 

« yult, ut T:tio atu heres fit; Verum ubi Brevi impetrato de-morte ante= 
« ceſſoris inquirendum curat quis Semproxioheres ſit, &. clameo ſeu peti- 
& tioneexhibita petit ut: declaretur ſe heredem efle- Semprovio eum heres 
« rroximus Titi# ſit, eo caſu nec adit nec ei propoſirum- eft ullam niſi 
«$ wronit  hereditatem adeundi : . An vero: Tits ſit heres-inquiritur 
« tantum obiter & tanquam de qualitate przambula ; fine qua. Sempronio 
& proviſions heres efle non poteft ; non vero ut Tz hereditatem adeat, 
& T& ej hzresaQu ſir: ſufficit enim ut ſuperius difſeruimus ut Ti#io heres ſit 
« {apguinis & habitu: adeo in Jure iddemaQtus ex animo & finediverſo 


& plerumque diverſos habeng & ſortiuntur effeftus. . - 


| Quelf, 14 | ts 
A, |Ihil quidema Religione Judicantis magis alienum eſt quam 
6  evrarvnſas ea divino & omni Jure: vetita zgre tamen vita- 
*rur; & quod de Marte & Venere & de Vulceni vinculis occultis ſed te» 
&« nacibys in fabulis eſt, verum eſt de AﬀeQtibus animum impedientibus, 
<« ne Verum & Juſtumrcernerepoſſit: imo ubi Lex & regula haud deeſt, 
_ <jnterdum inſtar Les6:e,colore aliquo eo torquetur, quo. affeftus impellit: 
« ubiautem Lex aut ay Ag 1bi homines Lex ſunt ut ait Apottolus, 
« ſenſu multum diverſo: & Judicantis pro lege affeftui gratificandi arbi- 
& trium fibi permiſſum arbitrantur. Curandum itaque-quancum fieri po- 
_ «Creſt, he atbitri, Legibus & Juſtitiz inviſo,  locus-it. --Licer autem fit 
, < homonomia in ipſo nomine Feredss, & materia anceps &: arbitraria ; us 

« trum heres de ea quieſt aftu heres, an de eoquichabitu & fapguinis he- 

« reseſt tantumn, intelligendum fit :* Arbitrium -tamea viderur iftis regu- 
bs ſubſring) &ooeroeripolſe. 
«, _ x0, _ * Ubicunque alterius bares ad plerins harcditatem-vocatir -) 


- 


. ” 


_  «ydoinjungitur.;; nemorationis compos nedum'Jurisprudens opinabirur 
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« eſt eumalteri heredem eſſe habitu-; ow et facultas 8& jus fit adeund. f6 
« yelit & profit, non vero.neceſſitas {i nolit aut nocear. HY 

240, © Tum materia-ſubjeta tunr'id neat” = multum inſpicitur ; 
<« In materia igitur non ſucceſſoria, ubi mentio fit hzredis, nec agitur ut 
« ſuccedat ſed adalium-finem'8& effeftum, intelligendus eft ſemper heres 
«habitu non aQtu; e. g. In tabulis nuptialibus ſew Contraftu quem ma« 
< trimonialem dicimus, ſynalagma-eft & mutua ultro citroque obligatio ; 
« ſponſo enim de dote; {ponſz dedoario cavetur ; & liberis de ſuccefſio- 
< ne : quia vero obligatio ſine attione & executione inanis efſet,nec uxornec . 
« [iber1 ſub poteſtate & ferula maritifuturi,contra eum agere queunt ; 1deo 
« clauſula executiva introduQa eſt, ' qua cavetur ; utattio8& executio coms 
« petat Neceſlariis quibuſdam & eorum hzredibus, ad ea perſequendaque 
« uxori & liberis-ex eo conttaftu debentur aut preſtanda ſunt: Eo ca uſi 
« aliquis ex-hazedibusegerit, ex eaclauſula qua fibr non conſulitur ſed ob 


« ſanguinis $& neceſſitudinis vinculum in atorum'rem 'officium & fſollici- 
T. I 
« eumſummovendum nifiactu hgres eſſe ' velit; & hzreditati damnoſs 
<« ſe. implicare non; 'obſtanre Juris regula offiridne' nemini debere eſſe 
« dannoſpm;. Haud aliter ſentiendum-eo caſu'quo decime (ut plerums 
« que fieri {olebat)-ad longum tempus locantur, conductoti ejuſque here- 
« dibus & aflignatis; ita utlocatio durante vita conductoris, & ſecundum 
«<eum trium- ir ſucceſhve duratora&equzva fit. Hzredes enim, 
« cum quaritur quamdiulocatioqurarura ſit, inteHignnrur qui fanguinis 8 
« & habitu heredes ſunt; licet non actu;; ſi enim ur fepe evenit) locatio» 
© nis Jusceſſlumfueritnec ad hzredem pertinezt, * hand credendum. tres 
« hzredes,. Jure alicnato;' iratiorum rem atenantiheredes fore actu,. & 
« 2dituros: Cumque locatio firconductori heredibus & aſfignatis, durante 
< tothearedum vita, non agithr ut penes-heredes Jusiſtud ſemper fururum 
« fit; ſed urſive ſit penesheredes five fingularesſuccefſores, ut ejus dura 
&« tja, cum ex natura locationis perpetua efle' nequeat, definiatur ex vita 
&« trium hezredum. ER >: 
& Sic in judiciis declaratoriis Juris, Nemntroitus forte aut aliis ejuſmo- 
« di & Reſciſſoriis, quia non ſunt aQtiones rei perſecutorig, nec-iis-aliquid 
« dari vel fieri petitur'ſed: agentis jts' taintam afſeritur 8& declaratur; ne» 
& ceſfe; tamen ett ut omnes quorunt' intereſt conveniantur; defundtis. iis 
' & quorum'intereſls poteratheredes corumneteffariacitandi ſunt ; aecne 
< ceſle tamemweſt ut ſaneharedes; aftu'& veſadeanrvel repudiant. | 
to; * Ubicunque: haredibus: fanguinis'confulirur, caverur tamen ne 
be ad haredies: lint; neadeundo{itibusaurdebiris hereditarie ſubjaceags; 
« Equivacum heredis nomendeeo qui proxirms & habitu heres ſitiarel- 
© lgendum: eſt. excmplumfvirinfighe rm ca cujtis ſuperius memininus 
« factiſpecie, cum: ſci. FrateradHuc liberis orbus, fratre parum fi 2 
« aut prodigs;: idev eo: prererits fratris- heredes refignatione faQta fibi 
<« non omCantheſiberi haredes fubſtituit; veritus ne {i ffater ſuccederer 


« etiani ſua profunderet. | | | 
« Hud quoqueaddi poreſt; _ inſtrumentis ſponſalitiis cum virad 
* ſecunda vota convolat, ſzpius heredibus profpicitur; ut aſponſo tetre 

< & pradia dentur vel acquirantur,” aut ut certa pecuniz ſumma colloce- 
«<tr ſub uſuris; & terracum aut ex us anaul reditus hypotheca ; = ea 
« lege 


FA 


_ 


= "6 


« lege ut penes Conjuges uſusfructns tantum fit, haredes vero ex conju« 
« p10 feodum $& proprietas ; utſuperiore ita iſtocaſu liquet id agi, ne hx- 
« redes patri ſuccedant cum ex priore matrimonio liberos forte habeat ei 
« hzredes in univerſum futuros : liberi vero ex ſecando matrimonio in 
« Terrarum aut annui reditus feudum ex pactoiÞſis conceſſum ſuccedere 
&« nequeant, cum penes patrem: haud futtrum fit: Ea 1gitur interpretatio 
& fier1 debet ut id quod agitur: & actus valeat, & evitetur abſurdum ; 
&© maximum autem foret {i quod una via prohibetur aut cavetur alia eve- 
& niat: & dum Charyb4is evitatur,incurratur Scyſla non minus exitioſa. - 


Queſt 15. 


_ <© PUperius Reſpondimus Titizm ejuſque hzredes,: S:mpronio in Chiro- 

« pls ſubſtiruros, et hzredes efle | nom ek QCuerendum an 
« Se»ppronis Creditoribus teneanrur? & quidem dicendum eſt eos teneri 
< & obnoxios efſe ; nam omnis hereditas etiam particularis, & in Chiro- 
« crapho pradioaut alia re particulari, ecatenus eſt ſuccefſio in univerſum 
< fus; ſecundum hereditatis definitionem:: ut nedum.commoda fed 
« ;ncommoda & onera ad eur pertineant & redundent, ſed quatenus de- 
« hitis ſubjacear & oneribus: queſtio difficilior nec levis momenti eſt; & 
' © 4lio forte loco ubi de heredibusTalliz & proviſionis & aliis particularibus 
< haredibus agetur, magis opportune ventilabitur. l 


| Feus., 


F a Feuer may Refute as in the caſe of other holdings *- The difference 
[ being, that Feuds are Beneficie,  & invito Beneficiuns nes datur nec reti- 
metur: Whereas Feus are Emph-reaſt and upon the matter perpetual 
Locations; and as in Locationivies either ad tempus how long 10 ever, 
the ConduQtor cannot renounce, ſo their appears to be eadem Ratio in 
Feus. PRE? | 
-. Whether there be Non-entry in-Fevs; and the Liferent Eſcheat of the 
Feuer doth belong to the Superior, ſeing they are notproprie Feads? And 
yet iti5thought /apiant naturam Feadi. ” 

'.; If there'be Nom-entry: Whether before Declarator, the Superior will 
have right to the retoured Duty, which is the Feu-duty, beſides the Feus 
duty due to himſelf: And after Declarator to the full profits? | 


Fenda Nobilia. 
Fade wobilia fine Nobilitate dari poſſunt : Adeo ut aliquis «ab Imperatore 
inveſtiri poſſet in Dacaru ant Cdmitatu,nec tamen Dux aut Cames (it. Thel. 
Beſold, in litera T. 18. verbo. Tnnhabern. def. p. 428. 
Ca En "Bbw © 5: ; F 6. ; : 
FF 7 Hen Lands are Diſponed to a perſon, without nentioneither of 
VV. i:Heirs or that hes Fiar or Liferenter ; or thatthey are Di 
ſponed Herqtably. Queriter, If he be Fiar ? | 


2. In 


aye 
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2. In Conjund Fee where there are no degrees of Subſtitution; whe- 
ther is the Husband or Wife Fiar ? | ; 
When Lands are given in Conjunct-Fee tothe Husband and Wife, 
and their Heirs ; who is Fiar ? Ep! | | | 
4. 'If the Husband be Fiar, . whether at leaſt the Heirs betwixt him 
and her, are to be underſtood his Heirs: or his Heirs whatſoever ? 
. Tf Lands be Diſponed tq two. Brothers by their Father, and their 
Heirs; ifthey be both Fiars ex ſemiſſe? | | 
6. If when Lands are Diſponed by a Father to two Brothers and the 
Heirs of their Body ; if one die without Heirs of his Body, whether it be 
ſubſtitatio reciproca? . | | 
7. When Lands are Diſponed to Husband and Wife and their Heirs 
of rhe Marriage ; and theſe tailzieing the half to the Husbands Heirs, and 
the other half to the Wifes : Queritzr, Whether the Husband be ſo Fiar, 
that the Wifes Heirs, failzieing Heirs of. the Marriage, will be Heirs of 
Proviſion as to the half ? + 2978 
'8: Whenitis intended that the Wife ſhould be a Joynt-fiar : If the 
Right ſhould not be to the Husband and her; and after their Deceaſe the 
half to his Heirs and the other half to her Heirs ? 
. '9. When aright is given to Two Perſons and tothe longeſt Liver of 
then Two, and the Heirs of the longeſt Liver, whois Fiar? And if the 
Fee be in pendenti? Ho SS | | 
10. When the Fee is provided by ContraQt of Marriage to Bairns; 
and accordingly a Right 1s granted 1n the foreſaid terms, there bei 
no Bairns for the time : Quertzar, When a Child is bora whether the Fee 
be immediatly in its perſon ? TEES 
11. If it be #» ſolidum 1n its perſon and thereafter others be born Gue- 
ritur, Quid juris, and if concarſu faciunt partes.? EE | 
x2. In ConjunQirfees where there is no ſubſtitution, the. Heirs: deter- 
mine the Fee. | . +2 
*x3. © Where there aredegrees of ſubſtitution, 'The perſon whoſe Heirs 
ſucceed firſt is Fiar; And all the Subſtitutes thereafter are Heirs of Provis 
fionto the Fiar by progreſs. | op pens fo | 
14. WhenaBand 1s taken to a perſon and his Heirs ; if his Grand- 
child by a Daughter decaaſe having no ifſue, wherhegthe Child being 


Heir, his Father will ſucceedto him ; albeit his Father cannot. be Heir te 
the Grand-father, and heres heredis ſhould be heres jnſtituentis ? EF 


Fiars of Bonds 


A Bond being in theſe terms, To a. man and his Wife and the Heirs of 

2 the ove : Which tailzicing to the longeſt Liver of themi two 
and the Heirs of the ſurviver, .Cxeri«r, whois the Fiar? | 

ABond being granted to a Husband and his Wife and the longelt liver of 
| them two in ConjunQtee; and to one of their Sones expreſly named and the 
Heirs of his Body:whilks failzicing tothe Heirs to be procreat betwixt the 
Husband and the Wife; whilk failzieing to the Wifes Heirs and Aſſigneys, 
Qaeritur,, Whether the Fee of the faid Sum pertaineth to the Husband, or 

ro the foreſaid Son, ar to the Wife? Ratio Dabitendi, That the Fes. of 

s bt. . ſuceeſivg 


* 
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Succefſion terminates upon the Wife and her Heirs, which ſeems to 
import that {he is Fiar- 240. 'Asto the Son the faid Sum being provided 
to-his Heirs in the firſt place It ſeemeth that the Fee ſhould pertain to him: 
Seing the Heirsof his Body are to ſucceed in the firſt place, and the Fee 
of Money (as it is faid of the V/afrattus of Money, That it is quaſs Uſus 
fruttus) is quaſi feodum & Proprietas : and properly that is faid to be Pro- 
perty which belongeth to a perſon and deſcendeth to his Heirs: And 
yet it is thought that the Fee of the ſaid Sum doth belong ro the Husband, 
in reſpect the any being his own was lent by him in behalf of himſelf 
and the foreſaid perions: and albeit when a Bond is conceived ſimply to 
a Husband and his Wite in ConjunAtee and to her Heirs and aſſigneys, 
ſhe is Fiar; for the reaſon foreſaid, that ir isto belong to her and her Heirs 
only. Nevertheleſs when there is diverſe degrees of Subſtitution of Heirs 
of diverſe perſones and of a Wife in the laſt place, the perſon whoſe Heirs 
are provided for in the firſt place ought to be underſtood to be Fiar : and 
thele in ſecurdistabulisand in a more remote degree, tobe only Heirs of 
Proviſion Failzieing the former: andif the Son had ſurvived or his Heirs, 
It is abſurd that they ſhould be Heirs to their Mother and not to their Fa 
ther; And thatthe Mother being Fiar ſhould have power to Diſpone 
of the Sum in prejudice of her Husbands Children. And albeit the faid 
Sons Heirs be firſt-named : it is thought that he is not Fiar, ſeing he 
3s to be Heir of Proviſion to his Father : as if an Infeftment were granted 
to his Father and Wife in ConjunQ-fee ; and failzieing of them be | ane 
to a certain perſontheir Son and the Heirs of his Body : The Son in that 
caſe would be Heir of Proviſion. 

A Bond being granted to a Man'and his Wife and longeſt Liver of 
| them Twoand their Heirs : And the Wife having ſurvived, Quaritar. 
If ſhe will be Fiar of the faid Bond ? | | 

A Perſon having Infeft his Creditors for ſecurity of Debts, and while 
they be payed reſpeQtively. Queritar, Quatenus They are Fiars whe- 
ther i» /olidum, or ex parte : And quaparte? Reſpondetur, They are Fiars 
- proportionally, and ex parte effeiring to their Debt. F 


in- L AV. 
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Fiars in T ailies. 


2 ContraQ& of Marriage; Lands being given in Tocher and the 
B ' Right thereof ſo conceived that they were Diſponed to the Husband 
and the Gentlewoman in ConjunQtfee and Liferent, and tothe Heirs ofthe 
Marriage : Whulk Failzjcing to the Heirs of the Husband his Body in any 
other Marriage : Whilk Failzieing to the Womans Heirs and Afſigneys 
whatſomever. Qaeritur,who is Fiar ? Anſwer. That though where there is 
but one degree of Subſtitution, (viz. Failzieing the Heirs of the Marriage 
the Womans Heirs) The Woman is Fiar ; Becauſe res pertinet ad eos quo- 
ram heredibas providetur : But where there are diverſe Degrees of Sub- 
ſtitution' (as in this caſe) the Husband (cujus heredibus maxime proſpicitur) 
It is thought ſhould be Fiar ; Seing not only the Heirs of the Marriagegot- 
ten.by him, But in the next degree his Heirs of any other — arc 
ſubſtitute : and iz wltimis tabulis, The Wites Heirs, and as Heirs of Pro- 
viſion to the Husband : and —— having given a JEET it = 

| | | | thought 
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thought to be in Lieu ef the Tocher, and to belong to him as Fiar and not 
as ſimple I iferenter. | 7 | 

A Bond for a. Sum of Money being granted to a Man and his 
Wife and longeſt Liver of them Two, and to their Heirs and Afﬀigneys 
ſecluding Executors: And the Wife having ſurvived the Husband, and 
a Bairn being likewiſe on Life of their Marriage : Qzeritur, Whether 
the Reli& willbe Far ? | 

If a Bond be granted to Two Brothers in the terms foreſaid, and one 
of them deceaſing having left Children, and the other ſurviving having 
alſo Children: Quzritzr, who is Fiar ? 


Fiftio Faris, 


Uzritur, A Debitor bein diſſeagd what way can the Compriſer 
= be Infeft? Arſmer. The Decreet of ReduQtion putteth the Debi- 
tor qzoad the Creditor 1n the ſame caſe as if he had not been denuded Fi- 


Grone Faris. | 
Fiſcus. 


N Dabiis «bi non eſt plena Probatio fiſco non favendum.Beſol.Theſaur. liter, 
L. p. 556. vide AuQtores bi citatos. | 


| C ommiſſa Fiſco. 


M Evrces committuntur Fiſco ex cauſa fraudati vettigalis ipſo Jure ; its ut 
ſtatim deſinant efſe ejus qui deliquit : itatamen ut ob contradiitionem pare 
tis requiratur ſententia detlaratrvua, De Jure fluminum. 206. bs 


£ 


_ Fluming. 


Lamink « Rivis diſtinguuntur magnitudine,vel eſtimatione circumcolentiuns 
= Hering. de molendin. Queft. 1 5; n. 4. 


Flumina Publica. 


| axes publicuns eft Hud quod perenne eff. Th. Scipman. deJure Fluminum 
ſeu..jus Fluviaticum p. 3. n. 20. | | 
Flumna publica ſunt in poteſtate & patrimonio Principis, & de Regalibus 
fant, 1dem P. 5. n. 52. Lo | 
Pablica ſunt ſuperiorem non recognoſeentis,& Majeſtate fulgentis, Tbid n. 9, 
& quorum uſus omnibas Expoſitas eſt. | | 
. Flumina publica ſunt, quz ſunt perennia & de Regalibus, plerumque nevie 
gabilia, & quz nivigabile aliud faciunt, & ad principem pertinent : Uſu ve- 
70 patent fingulorum eommodis & utilitati, non etiam commercio ſeu Turi emen- 
ai, acquirendi, alienandi. Quzit. eadem. Num. 10. | | 
Flumina Cenſitorum vice funguntar, & ex privato in publicum addicant, & 
ex publico in privatum, dun uni adimant & alteri addunt, Jus fluviat. p. 5. 
24, GC. | | 
A 
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F orfaulture. 


| A Subvaſſal being Forfaulted, Whether His Majeſties Donator will 
have Righrto the Eſtate free of Servitudes, and Rights not conſent- 
ed to by the immediat Superior ? Caldwells Relit# contra Dalzzel. 
When the Lands fall in His Majefties Hands by Forefaulture, or other- 
ways by the nppeeting of Benefices, or any other occaſion ; if there be 
Vaſilals holding of the fame ; May he Diſpone the faids Lands and Supe- 
riorities? Ratio Dabitandi;, That a Superior cannot interpoſe. Anſwer. 
There is a difference berwixt Vaſſals holding Originally of His Maje- 
ſty, and theſe who hold 46 initio of other Superiors: As to the firſt 
they cannor be prejudged ſoas to be put to hold of any other thanHis Ma- 
jeſty, and to be moreremote from the Fountain : The others are not pre- 
Judged, ſeing they are put in the condition they were in formerly : and 
as the former Superior might have Diſponed the Superiority, and reſigned; 
ſo His Majeſty cannot be denyed the ſame Power : and His Majeſties 
Diſpoſition is F:#ione Furis equivalent to a Reſignation, ſeing there is no 
other Superior in whole hands the King can reſign. 

If a Subvaſſal, toa Vaſſal nt. rhe King, Forefaulted for Treas 
fon ; will ſubaltern Rights granted by him fall under Forefaulture ? Se. 
ing it is pretended that ſuch Forefaultures belong to the King not as Supe- 
rior but Fare Coronz and as Prince; & noxa caput J_ and the 
King has no prejudice having a Vaſlal, Yet Ithink theſe Rig 
ſhould fall, Quia reſoluto Jure Dantis reſolvitur Fas accipientis: And 1 
the Subvaſſal ſhould Forefault his Lands by Recognition, his Vaſſals 
Right would Forefault : And it is againſt reaſon, That Treaſon being 
Crimes gravins, The Forefaulrure and pz»e ſhould be Levior : And Trea- 
ſon is Crimes feudale and againſtthe King as Superior paramount: and as 
the betraying of a mediate Superior will import Foretaulture, not only of 
the Subvaſſal but of his Vaſſals ; there is the ſame or greater reaſon, that 
Treaſon againſt the King ſhould have the ſame effeA: and thereaſon that 
the Porefaulrure of the Subvaſſal ſhoud belong to the King is, becauſe the 
Crime is committed againſt him as higheſt Superior. = 

If the Kings immediat Vaſſal ſhould confirm the Inferior Rights, if 
there be any alteration of the caſe? Seing the King is in place of the Vaſ- 
ſal, becauſe the Crime is committed againſt the King as Superior, and 
he-ſhould be in no better caſe: and the Vaſſal ifhe were to have the bene= 
fite of the Forefaulture, could not Queſtion the ſaid Rights. 

If a perſon Infeft in Liferent be Forefaulted for Treaſon, will the Liferent 
expire though he ſurvive? Seing he is zallas, and after Treaſon doth 
neither tran{mitt cedezzdo nor delinquendo. 

A Perſon being Infeft in Truſt and to the uſe and behoof of another ; 
©«uzxritar, If he commit Treaſon will he Forefault the Rightof the Lands 
to His Majeſty ? Scing albeit his Right be to the uſe and behoof of ano- 
cher yet he is Vaſſal; and as the French ſay he is howme vivant & confiſ- 
quart ; and there is no reaſon the Superior ſhould be defrauded ; and the 
granter of the Right is to be blamed that hetruſted ſuch a perſon. 

By the Ermgliſh Law, though a perſon Diſpone for Onerous Cauſes, 
he is not Lyable to warrand yaleſs he be expreily bound; otherways the 
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acquirer is preſumed to take lis hazard : But with us no Warrandice, is 
abſolute Warrandice. 
Quzritur, Tf a Donator to a Forefaulture has AQtioa for Exhibition 
and delivery of the Evidents ? | 
The Vaſſal ofa Subjeft, having granted a ſubaltern Right to be holden 
baſe, and the ſame not betpy confirmed by the mediate Superior : Qux- 
ritur, Whether the Subvaſlals Right foreſaid, will fall under the Fore- 
faulture of his immediat Superior being Forefaulted ? Anſwer. It is 
chought that it will fall under the Forefaulture, in reſpeC thar if the per- 
ſon Forefaulted had committed a Crime againſt his Immediate Superior 
whereupon the Lands would have recognoſced or Forefaulted to him, 
The Subvaſſal his Property would have fallen under the Forefaulture ; 
and there is eadem: if not major Ratio 1n the caſe of Treaſon, The Kin 
being Superior Paramount, and the Crime againſt him being alſo a Crime 
apainſt the mediate Superior ; there being no yr wrong than to be a 
Traitor to the Superiour. Caldwell and Glanderſtoun. 
Quzzritur, Quid Furis, If the mediate Superiour had confirmed the 
Subvaſſals Right ? | 
OCuid Faris 1n the caſe of Forefalture for Treaſon? And if there be a 
__ in the caſe of Forefaulture in Parliament and before the Ju- 
ces! 
- Lands being Compryſed and a ſignature being paſt upon the 
Comprylſing, but no Infeftment being taken thereupon : *Q«zrirur, If 
the Debitor commit Treaſon in the iz»rerim, whether the ſame will fall 
under Forefaulture ? Anſwer. It is thought that it will not, « ſeing the 
Debitor was fully denuded; there being no veftige of Right in his per- 
ſon; ſeing heis diveſted by the Compryting as if he had religned, andthe 
Superiour had accepted the Reſignation. 
QOuzritur, Quid Faris, If there were only a Compryſing without a 
Signature? And the Queſtion may be more general; Yiz. Ifin all caſes 
the Heretor be ſo denuded that he cannot prejudge the Compryfer, by 
any Deed whereupon Recognition or other Forefaulture may follow, 
in favours ofthe Superiour : — a Malicious Debitor may, of pur- 
poſe, doſuch a Deed to prejudge his Creditor. | 
- To-confider if there bea difference berwixt a Diſpoſition and Refig- 
nation accepted by the Superiour : And a Compryſing; whereupon no- 
thing has follow<d ? | 
-* Tcem. Ifthe preſenting ofa Signature on a Compryling to the Exche- 
quer, be equivalent to a Reſignation in the Superiours hands and ac« 
cepting * | 
SO Whether a Charge to other Superiours to enter the Compryſer 
be equivalent toa Reſignation? | 
If after a Perſon is Forefaulted, an Eſtate ſhould fall to him, as 
appearand Heir to any perſon, he being yet on Life ; whether would the 
ſame pertain to the King or to the next Heir, as if he were Deceaſed ? 
Scing he is »«llxs being Forefaulred, and is not in a Capacity to be Ap- 
pearand Heir, | | 
If a Forfaulted perſon have Children that are azte ati; Whether or not 
will they be prejudged by their Fathers Forfaulture: as to any Capacity or 
Eſtate belonging tohim? Whether will they ſuceeed to their Grandfather 
h ar 


in: CL AK: | > 4 
or any relation upon the Fathers ſide; Seing. their Blood is corrupted and 
_ they cannot repreſent their Father being »ullas as ſaid is? Le 

: Aperſon having Married an Heretrix, and being, thereafter Forfault- 
ed, Quzritur, Tithe Blood of the Children be fo tainted and corrupted 
| That they cannot ſucceed to their Mother? 2do. If the Mother ſhould 
not diſpone in her oun Lifetime; Whether her Eftate will fall to the King 
by the incapacity.of the Children, being her appeitand Heirs? 

An Heretrix being Wite toa forfaulted perſon, If als long, as he liveth 
the King will bave right to the Mails and Duties Jare Marit?? 2do If ſhe 
may diſpoſe of her Eſtate without his Conſent ſeing he is »«llas in Law : 
And yetis her Husband, the Marriage not being diſſolved with the Fore- 
faulture ? - | | 

- A Father having Diſponed his Eſtate to his Son, with Reverſion 
and power either to Redeem or Diſpone; Queritar, . If the perſonal 
faculty may, notwithſtanding, be compryſed during the Fathers Life; 
and may beuſed even after the Death of the Father ? There is the fame 
Queſtion asto Forefaulture. | | 

"A Woman being Heretrix of Lands in Scotland; and the ſame being 
Tailzied to the Heirs of her Body, whilk Failzieing to certain other Heirs: 
with the ordinary Clauſes irritant that ſhe and they ſhould nothave pow= 
er to prejudge the Tailzie; Qzeritar. If her Husband being Forefaulted, 
the Blood be ſo corrupted that her Children cannot Gre and if their 
Intereſt of Succeſſion will fall to the King ? SES: 

Ifa Tack ſet for an Onerous Cauſe and for payment of Debt; will pre- 
judge the Donator to the Forefaulture ? RI SG. .4þ 
_ The Creditor having an AQtion of ReduQion competent to him' for 
Reduceing, an Infeftment as being in defraud ef him ; if thereafter the 
Debitor ſhould be Forefaulted, and the Creditor reduce the faid Right; 
what way ſhall he be Infeft; ſeing he cannot Compryſe or Adjudge; the 
Debitor being Forefaulted ? _ | ny 

© There being a Minute of Contra@ anent the ſelling of Lands, and the 
Buyer being thereafter Forefaulted;* Qzeritur, If the King or his Dona« 
tors will have Right to the ſaid Minute in the ſame manner as the Buyer? 
or if the Seller can raiſe a Declarator to be free of the Minute ? Seing ak 
beit where there1s a clear Right.and Intereſt belonging to a perſon Fore- 
faulted, the ſame will pertain to the King; yet 7 a Bargain is cnly 
i 'fieri, and there are. diverſe obligements upon the part of rhe Fore- 
faulted perſon, the Seller ought nor to be in worſe caſe, and in placeof a 
Subje& have ſo powerfulan Adverſacy. The Earl of Tarras,and the Heirs 

Walter Riaael. 

The Laird of Ceſnock having acquired from Ca#lemaines the Barony of 
Caſtlemaines, but not being Infeft but baſe before the Forefaulture, Que- 
vitur, If by his Forfaulture, theſe who had Rights holden of Co/tlemaines 

not confirmed by the King will be in any hazard? Anſwer. It Is 
thought not: Seing any Right Ce/zock had tothe faids Lands, was not as 
the Kings Vaſſal: Inwhich caſe the ſubaltern Rights would have fallen; 
and Caſtlemaines remaining the Kings Vaſlal, Ce/zock had only the Right 
of property holden of Caſtlemaines: : And as to Caſtlemaines Right halden 
of the King, Ceſzcck had only Jus ad rem by the Contra or Diſpoſition ; 
ſothat thereby the King by the DN may come to Caſtlemaines 


Right 
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Right, and force him to denude himſelf of the ſame ; but it cannot be 
fa pos the ſaid Eftate came in the Kings hand by the Forefaulture of a 
Vaſlal. es. 7 | | 

Sempronis having Right to certain Lands which are parcels of a Barony 
Feued to her Authors by the Earles of Argyle who held the ſame Feu of the 
SP Ds of Se. Andrews , who did confirm the ſubaltern Rights grant- 
ed by the {ajds Earles; Queritar, Whether the aids Lands N oGan 
to the ſaid Sempronis do fall under the Forefaulture of the Earl of Arp , 
notwithſtandiag the confirmation granted w the Biſhops: Tn eſpe the 
Taids Rights are not confirmed by the King? _ .. | 

In Anſwer to the ſaid Querie, Ir is thought, that the ſaids Lands dp 
not fall under the Earles Forefaulture, for theſe Reaſons. = | 

1970, The Earle of Argyle did Forefaultonly what did belong to him- 
ſelf, Nam #oxa caput ſequitur ; and the faids Lands did not belong to him 
in Property, but only in _—_—_ And there is a difference betwixt 
the aid cale,and the caſe of Lands holden immedintlyofthe King himſelf; 
which by the Forefaulture of his Vaſſal are Forefaulted ; and does return 
to the King as he did give them pureand free, and withour the burden 
of any other Right granted by the perſon Forefaulr, bur ſuch as the King 
' did conſent toand confirmet: Whereas in the caſe in Queſtion, The 
| faid Eur/ did not hold the foreſabls Lands immedintly of the King bur. of 
the Arch-Bjbap, whe ſtands fill His Majeſties Vaſſal : And as his own 
Right is not prejudged by the ſaid Forefaukture, io the Right of the Tub- 
kr = nnwagghe and confirmed byhim, is not prejudged by the ſaid 
2ds.: Lands holden of the Bſbup _ which would fall in his 


| hands upon Recognition or otherways by the deed of the Ear! of .4 
being Lnpnged by the £«rlto be holden of bimfelf ; will nor ay Gs. 
by the Earles in Diſponing the Superiority or otherways, if the Bi- 


Thop had confirmed the Subvaſſals Right ; And there 35 the ſame'reaſon 
in x caſeof Forchaulture, in reſpeQ by the common Law when Land 
dofall and areconfiſcat, they fall to the anmedintc Superior : And by 
our cuſtom inthecaſe of Treaſonche King has ther Privitedge, that che 
Lands whichare Forefaultave-Confilcatand Forefavired wo tum ; becaule = 
the Crime is committed againſt hun. And rtereforethe Lands holden of 6+. 
ther Superigursxo Forefault to the King, nootherways than they would 
belong wother Superiours,. if che Feretzulrure dill brloog to them; In 
which caſe the c& ofdhe Subaukern Riplhns 5 by the una a. 
jour of the perſon Forefaulted, would fave hern Rights ame - 


3tio. By the Law and Cuitom of the Kingdom tt is lawful Subinfralere; 
anfaberarmay be 
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vaſſal, and to prevent prejudice to him by the Forefaulture of Argyle if 
it ſhould fall out, but in order to the Biſhop's own Intereſt and Advantage; 
In reſpe& by the confirmation there is reſerved to the Biſhop, behide 
the Feu-duty payable to 4r7gy/e, a Feu-duty to himſelf and his Succeſſors; 
with a Clauſe irritant if it be not payed: And fidtione brevis. manus, - the 
Feuar is in the ſame caſe as if the Biſhop ab 5nitzo. by one Charter had Diſ- 
' poned the ſaids Lands to the _— Arg yle'in ——— and to the 
' Feuar in property for payment. to the Er of Argyle of the Feu-duty men= 
tioned in Charter, and to the Biſbop the ſaid other Deuty : In whichcaſe 
Arey['s Forefaulture could not. prejugge the Feuar of the Right of Pro 
perty granted by the Biſbop himſelf, Hor the Biſhop of the ſaid Additional 


= By the Aits of Parliament K, Jas 24, and. K, f. 4. anent theſet- 
ting 9 Feues and by cuſtom ever ſince, The ſetting of Fews was fo 
ſpeedful and.neceflar in order to the policy of the Kingdom ; "That Vaſe 
als are not only allowed but invitedto ſettheir Lands in Feu; which n 
effe&t is a general confirmation of all Fews ; ſothat the Fewers ſhould not 
be in hazard either by the Waird or Non-entry or by any Deed or deli 
of their Superiour ; but ſhould be lyable only to- pay their Feu-duties to 
theſe who ſhould have Right. upon occaſion of the ſame: and the ſaid 
Barony being of a large and vaſt bounds, albeit it was Fewed to the Ezr/ of 
Argyle; yet for the labouring and bringing itin, it was neoeflary to ſer it 
in parcells ro other Fewers holden of him: and the Fews1n Queſtion ars 
nted before the Year 1606, | 

A Subvaſlal holding ofa perſon Forefaulted, and his Right not - being 
confirmed either.by the Foretaulted perſons: immediat Superiour, or- by 
the King, Gueritur, If his Right will fallunderthe Forefaulture ? Rarz6 
Dubitanai, . Licebat infeodare, & nox#caput ſequitur: and yer is thought 
3twill fall under the Forctaulture; Becauſe reſoluto jure dexntis &c.. And 
though it be lawful to grant Sub-altern Rights yet tis alwayes cam: ſus 


A Superiour being Forfaulted, ' and bis Vaſſals Right not being con- 
firmed, and ſo falling: Queritzr, If His Majeſty ſhould contain Vaſ- 
Gals Right, if that will be babi{55.modus to ſecure againſt 2 poſterior Do- 
mator ? Ratio Dubitandi; The Vaſſals Ri being altogether extinct b 
the Forefaulture, there is nothing to be the {ubject of a confirmation, whic 
cannotbe of »ox entis.; and the Vaſſal ſhould have obtained a Gift upon 
the Forcfaulture. And contre, The Vaſlals Right not being null of it ſelf, 
but ſfuchascould not prejudge the King when Lands: return - to him by 
the Forefaulture of the Superiour, becauſc he did not conſent to the ſame; 
Þis conſent thereto at any time may convalidate the Right before Jus be 


yy wear Why IN FS 

after Forefaulture His Majeſty having granted a Remiſſion; the per- 
fon Forcfulted is redintegrated to his Eſtate, as if the Forefaulture had 
mot been : or if he ſhould takea new Right upon the Forefaulture? _- 

. . When a Forefaulted perſon has Right to ſucceed to any other. 

as Heir; ſorhatnotonly his own Eſtate but what would belong to hic 
ifhe had entered Heir, would fallto the King; by his Forefaulture;  .Que- 

' viter, will the King be Lyable tothe Debts ofthe DefunQ ; ſeing he-does- 
not fucceed tothe T raitor's own Eftate and Patrumony, but in hareditarers 
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que. eft nomen univerſitatis, both asto the Debitaand Bona : and there is no 
reaſon that the DefunQs Creditors ſhould be prejudged,. unleſs they had 
beenvus culpacither themſelves or their Debitor. 

'- His Majeſty having preſented, upon Forefaulture, a Vaſſal; If that 

Superiour ſhould be thereafter Forefaulted; Queritzr, If the Feu nor 
being confirmed, will fall under his Forefaulture? Ratio Dabitandi; The 

Feuer is in the ſame condition with other Subvaſlals; fo that if he do not: 
apply for confirmation he is lyable to the ſame hazard. And yet on the 

other part it may be thought, that the reaſon why Confirmation is neceſ- 
fary is, becauſe when Lands returngo the King they return as they were 

given free of all Rights and Burdens, burſuch as the King did conſent to; 

which doth ceaſe in this caſe ; ſeing the King 1s not only Conſenter to the 

Subvaſſals' Right but is Author by rhe preſentation. 

A Perſon having committed Treaſon, and thereafter his Kinſman to 
whom he might haveſucceeded, being Deceafed, . Quzritur, Tfthat De- 
funQs Eſtate will fall to the King, or go to the next Heir ? 'Rario Dubi- 

t4ndi: Thar there ſeems to be a difference, betwixt the caſe in the fifth 
Queſtion of the Title Heirs, when a perſon . being Appearand Heir, 
and having hereditas delata before he commur Treaſon, the ſame ſhould 
fall to the King ; ſeing he was Heres habitu, and had jus radicatum in his 
Perſon before bi Treaſon, and therefore Forefaults the ſame to the King. 
Whereas in this ſaid other caſe, when the Succefſion fell, the Traitor 
could not have any Right 'in his Perſon being »«llus and incapable of 
Succeſſion : So that it cannot be {aid that he is Legitimus and propingui- 
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A Perſon holding I ands Ward of the King.did give an Infeftment to 
be holden of himſelfBlenſh, and the ſame being confirmed by the King, 
the granter was thercafter Forefaulted, fo that the Subvaſſal did come to 
hold of the King: Quzritur, Whether he will hold as he did formerly, 
or Ward as his immediat Superior did? _ . - _ 

A Perſon being Appearand Heir both in Land and Heretable Sums, 
but not being ſerved Heir ; And Forefaulted after the Deceaſe of his 
Predeceſſor: Quzritur. If he doth Forefault not only the Lands but the 
Mid other Heretable Eſtate ?  Az/wer. It is thought there is a difference 
berwixt Lands, and any other Heretable Eſtate; ſeing the Appearand 
Heir is obliged to-enter to his Lands to the Effet the Superiour may have 
a Vaſſal Lyable to Service 'or other Duties ;. ſo that his not entering is 
delitum,uel quaſi; andthe Landsare in Non-entry : And heis in the ſame 
caſe in Relation to the Superiour, asif he were entered : Whereas, as to 
any other Heretable Eſtate, he needeth not owne or claim the ſame but if 
he pleaſes; and he cannot have Right unleſsthe ſame þe ſettled upon higa 
by a Service: and conſequently cannot Forefault that which is not lus. 
Vide ſupra, 'in the Queſt ion-concerning Ceſnocks. Forefaulture. | 
_* A Band being granted to an Ergliſbhmen, but bearing Regiſtration 
in Scorlaxd; and being granted by a Scotſman: If the. Perſon Creditor 
be guilty of Treaſon, whether it will fall. under Forefaulture in England, 
or Scotland? , | 

Cum eſſent Sempronio dz filii, Primogenitus patre adhuc vivo perduellionis 
damnatus fuergt ; poſtea patre mortuo, utroque filio ſuperſtite (nam perduellis ' 

fags ſe ſubduxeras) de hareditate pairis. ambigitur an ad primogeniturm & ex 
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queritur * & Jure noftro heres apparens,  Majeſtatis damnatus, nedum 
ſua ſed bona harellitaria & pretiia quis ſas forent,fi adita efſet hareditast amitcit 
& ad fiſcum transfert. | 226) 

Sed In wendum, Et multum intereſt,an filius, premortuo patre, crimen * 
poftea adn iforit » an vero (ut it taſa preditto ) ante patris vbitum Majeſtatis 
reus & damnatas ſit : priori caſu cum primvgeniti perſona adhuc integra fit, op 
feſtim 4 morte patris dies cedit & hareditas et delets eft ; adeo ut qui etian pi 
zre ſuperſtite heres furrat in ſpe, Jem incipit haves efſe habitu & ſpe certs 6+ 
radicate, eumlibuerit aitu & aditivne heres faturas : ft igitar poſtea maxi 
man capitis diminutionem patiatur, hareditas pſi delats & jas ſuccedendi inf: 
cum tranſit : altero vero taſu, filio att mortem patris damnato, hereditas pa- 
tris morte nec delats eſt nes deferri porunt, utpote pena ſervo, & qui in jure nal. 
las, nec perſonam habeat in. qua HeccefBinis jus radices agere queat * his conſe- 
quens eft, fratrem juniorem patti heredem fore ;\ quea. abſurdum eſſet patrem « 
crimine alienum, & forte tam ſuis quam familie meritis commendatum, ex de- 
lifo filii nihil amittere dum wiveret (noxa enim caput ſequitur) morientem 
autem tum bona tum familiam & memoriam perdere : nec perduellic aut fiſcs 
mnelior debet efſe conditio, quad damnatus pens ſe ſubſtraxerit : & extra quiz» 
Pionis dftam oft, ſecundogenitam patri heredem futurum primogenito patri pra- 


moriug. ; | 
2da. Iniftaſpecie fatti ſuboritay quzſtio, viz. (i venis date reſtituatuv pri. 
ywogenttas, gem firs eſſe _ ori Lifimrandan, eſt, # og 
An cum reſtituitur, hzreditas integra & ex aſſe adits ſit, fratre ex inquiſitione 
herede renunciato, & in omnibus quz patris futrant pradiis iwveſtito (cuns 

enins terre in hareditate ſunt, ante inveſtiturans haud cenſetur eſſe aditio) i 

taſu reftitutio quam eſt ex gratia nemini-nocet niſi concedenti ; nec adimit jus fr as 
zri queſitum: & quod rite conſftitutum & quaſitum eſt haud" corrait etft caſus 
tuenerit & quo incipere non poterat.” ' > at ee TS 
2do. 5 apy y prvaenniics hareditate nondum allatenus adit; eg 
eaſu quia res adhuc eft integra & ſubluto obice per reſtitutionem, qui oberat ne 
byes eſſe pdſſit ; incipit heres ſe habita & aditione attz haves erit. at 
tio. an 1h 007 its partini non, fray: in quibuſdans terris ins 
lhe in quibaſdam haud ſaſito; noviſſimo iſto caſu frater in iis quidem terris 
in quibus inveſtitus eſt hzreditatem retinebit ; in reliquis primogenitus bares 
erit: tantum adeo diſcrimen eſt inter jus inchoatum & 1d quod penitus conſuns- 

mats & queſitum eſt : Malta enim cadant inter calicem ſupremaque labra. 

; Forisfamiliation. 

FJVeriter, If the pranting of a Proviſion to a Child importeth . Forigſas 
miliation ; fo - ang hol Child cannot claim a Bairns part? Or if it 
be to be conſidered what the ſubje& of the Proviſion is ? Viz. Whether it 
be Heretable or Moveable : Seing{in the firſt caſe 'it ſeems tharthe Pro» 


viſion being out of a different Subjef ſhould not exclude from a ſhare of 
| Moyeables ? David Scot Son to Walter Earl of Buccleagh. 


Funeral Charges. Sn Fd 


If Funeral Expences ſhould be deduced as a Debt off the whole, or only. 
L off theDeads part? U Ge - 


5 Dowebts. and Queſtions 
"*If the Funeral Charges for Burying' the Husbagd,, (Hould ARR . the 
whole MoveableFftate,”or. the Deads part? -.. Anſwer. -It ſhould affect the 
Deads part; ſeing 1t.15-nos a ,Debt contratted..during the Communion: + 
And the Deads part cannot be uſed or employed better than ro Bury - 
him.” JIE SILD > ma : | LS 4 : RNEEIN wee?.: L | - : 
If the" Funeral -Charges.ſhould. be deduced. in Relagon to: the. vor, 
ſothat theQuot-ſhould be only: of the. Deads part, free of the aid Debr < 
23ſwer:** Iris thought, itſhould nob be deduced, for the reaſon contained. 
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THE lit Kz hving granted-to-a-certain perſon. the. Gift of an 
©} .- Office ir His Majeſties preſemation:; There. is a Gift of the ſaid 
fice grinted*to ancther perſon by-one:having; Right by.a late Gift to 
ptefent tothe Rid Office, notwithſtanding that the perſon who had the for- 
mer Gift ad vitay or calpam is yet Living and is.not- deprived ;., (00k 
tow defired,” that His Majeſtie:ſhould-not only: ratify the. faid lateGift, 
Fit that of His certain knowtedge;proper motiveand by yertye of his pres 
rogative he:ſhoritd Hive -a How: Gift of-the Laid: Qffice;... Revacking and 
Fig og yer by: the late..K/»g-to the preſent incum- 
bent; Std giving power. ro-the perſon:to be preſented by. the New. Gift, 
{0 Gnter Preſeferyi tothe Exerciſeand-benefite of the wud Office, by, hin 
JFF Jnd His*Deputtes*: And-ordaining the 'preſeat Incumbentto dehver 
up f\NEREpIRESE® aj: recommending» $0. the. Lords. af, Sefl 0.19. 0 
ftru& His Majeſties Gift with the greateſt latitude that their Noble 197 
ciu9 can allow : And containing a proiniſeto Fatify in Parliament. 
bs Qs zityr. Whether a Gift of the Tenor forefaid be according to Law ? 
FE Apſiered, *That'thefamenisaltogeher. againſt-Law:and Form; oF 
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> Rea —_ LL TR! ; Arran Gu J EO IRR ; none foe 
400: By the cothiion Ta there eam/be no valid. Giff: of an ORREap 
pla op rnb Vacatit;” and/the-manner;of »Yacation.cxpiclh 
in HE Gift emgthe Office belotgirig-to-2nother*-who has Right to. an 
in poſſeſſion thereof; rhE ſain isinvr in the:hands and. pawer of thele. yr 
has Right to preſent, ſo that _ may give the ſame. 240. If it be 
pretended that it may be taken pervedlo parearery, and that the Incumbent 
may. be thereafter deprived or may deceaſe ; and that the Gift may be 
Rs al elder fot caſts Such @#prietence is-both- againt E 
 T77a9 L651 vii IMO 
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| prom — my I = e>Meitig It aware « wotin'eh nc 
And, by an expreſs A& of Parliament © Gifts of Eſcheat ſhodldnot be givew = 


before they tall by Hornin ng: tex e is tae{ame Reaſon as to all other 
Gifts. 3/0. Thar a for vGifc ralited e late K/z2,who undoubt- 


here ih bk Fight to Bp e the {; Hens, ſhould be Revocked and Annulled 
ſtati6r of the beet ri edneettied';and withoud fd mic 


revious 
wil 1 b ny.reaJſons' wh His: ould: he takets fronte 'hilm ; 
$2, Tt ik ried: « Kihefh X apa rift Hornatiley | qnd Jie 


Fas Hum Joh; ae viper "63 nerithiens Tedere; \ato.” Dhl, 
what cannot ings ih Jaw 4 ha Foes 16tilll be aefired to  dohle by 
bertbe of His Majeftis” ' Prerogative, "5s an _ to {6juſt a Princey 
And-it'i$, of a dangerous: pfepyrative "that His MajeſtiesPrero _ ſhould 

be* ptetenided” for Favotts' to” pfivite perfotis,” 'that"kire&/Uanuſt" and 
| Illegal. 570. Whereasit'$ defired;thit tt ſhonld berecomthended tothe 


Lon Seſſion, to conſtrue His Majelties Gift, if it ſhould be granted, 
and g'there {hould be:apy (ti0n,,upoh .theſfime ; wi h. the ateſt 
Latinide 5a ed Noble Ot _ allow; LN faid Defire oY fts tile 
is Illegal, and without any: piccedent ; and ſhowld not be a precedent 


hereajter: ſeing.there ought tobe no prelimitation upon the Loras of _— Zon: 
Nd 115 their Duty, and may be txpefted frons rhem;zrhar-rhey abill 


Rtue HIS Mijeſties Grants aecording 'to: Jaw and Juſtice: And t Ge 
Npbite Officiim;beirig as the” Higheſt Fudicatory;to do: Jaftice- Koeny to 


ichis & 


| 1 "Ber. have no Latitude to recede from or 7gw ut : Grit T92716 _—_ 7} 
it's ft '4+1-5 dif] Hop opts 2&5, N _— 
vg ; PET 
wry OY Gift of Eſcheut with- 'Baokbond: ( {in we; = 
[is x Sons ae the Giftof cheat, thar the: Donator cannor 

art LL 1 Ag Th 1133 3 5t TY 3.3 LF 15) % IT; 
if e47207 } ! 37} 31 03} !' oft K, — 4 J; 73 M1 ";} 

ts a ifts” orefaulture;: a 2 18] 
pile als «1 -Gifts of Forefandpurec: 11! 15112, 


Ands being Diſponed by His Majeſty as being in "his bad —_ Fark. 
faul conform to a certgin Necreer of Fore EL mentioned 1 in 
p— RING ith the Glauſecam amp Jurd; andkrhe' having,the «ime 
hegranti g.the Diſpoſition, Right to the Land as has in his hands 
Boi i 2 deli” Deed'6f Predfoir after ithe former ; — 
ere Was Ty 2 Decttetthe'time'of ther Difpolition:-- -Quterirar? If the 
dhe tab Decteer betaked dway; whether the Donator will haveright 
e Lands upoh the SuperverſientDoeds,” :and new: Decreet:! 0 Bore- 
A Nie following: thereupon'? i Ritio: Dabitwnds; The ſail . Right'rs 
Ppen.aT ſpecial Groting, '& Leaf Limituth liniztatum producitiofftibums Anfl 
| _ fe 79m Vhmni ave is of} fClenſuls ixeoutivus;» and'is only; to beun- 
derſtood of Inferior Rights to Mails and Duties/by: reaſboofWarth, Non- 
entry or otherwayes ; and. not of = Tight of f Property upon other Grounds. 


Swinton. 


_— ; -30006 ey = *=(F Giftr of Recognition: ” "PO ink fo ; J 


224 *'Gilt of Revo cati6it betting Lands lickdenof this King Wardyno 
FX kave been Difponed';"Bur not ſpecifying the Line orfpathcd _ 


Q Doubts and Queſtions. A 


tes. 


the Lands but not as to the perſons in whoſe favours the Diſpoſition is 
made: if it will be valid? | 


Gift of Ward. 


4 br E Superior having gotten a Gift of his own Ward, either tohim- 
_. elfor to*another for his behoof, gratis; Quzritar, Tf the Sub- 
vaſlals may claim the benefite of the ſaid Gift, and to be free of the faid 
Ward? Ratio Dabitendi, That in effeQt the ſaid Gift is a Diſcharge of 
the Ward; which being Diſcharged to the Superioris Diſcharged to the 
Subvaſlal, whoſe Property falls in Ward only conſequentially : and on 
the other part, as the Superior and Donator to the Ward, may take ad- 
vantage of the ſame both againſt the Vaſlal and Subvaſſals; the Vaſlal 
ought not to be in a worſe caſe thananother Donator, 


if Gifts of Ward and Now-entry prejudge 
ſengular Succeſſors, 


"T" Here are ſome Caſualities which are Fruits of Superiority, and have 
Tratum temporis as Ward and Non-entry &c. And theſe being 

Gifted will be effeQual, during the whole time of their endurance ; as to 
the Granter and his Heirs: But there may be queſtion as to ſingular 
Succeſlors ; Whether the Nonator will have right tothe Ward and Non- 
entry, for Years after the Giver is denuded? Ratio Dubitandi; That 
: veſoluto Jure dantis reſolvitar jus accipientis; and ſuch Gifts are of the na- 
ure of +3 pr to Mails and Duties, which are not efteQuual but dur- 
ing the Right of the Cedents : And the Ward and Non-entry do belong 
to the Superior by reaſon he wants a Vaſſal to ſerve him ; and the ſingu- 
lar Succeſſor having that' prejudice, he ought after his Right to have 
B —_ of the Caſualities. Yide Liferin-Eſcheas. Queſt. 7. in 
i. E. | of! 


Goods belonging to the Rebels at the Horn. 


A. Creditor having affe&ed theMoveables of the Defunby confirming 
"A himſelf Execuror Creditor ; and having got Ir, efhon of the 

ſame whereby he'is ſatisfied of his Debt : Q«erzr, If the fame may be 

evicted from him by a Donator to the DefunQts Eſcheat ? An/wer. It is 

thought, they cannot be evicted: Seing, in favorem commercis, Goods be» 

longing to Rebels may cither be Diſponed and given by themſelvesin pays 

ment of their Debt, or poinded or otherways affefed, betore Declarator 
"and Diligence, done by the Donator to affeQt the ſame. 


Grana creſcentia. 


Wi 1s the reaſon for the aftrition of Grane ereſcentis? Anſwer; 
Feuers are in effe& Colors and perpetual Tackſmen ; And they 
ought not to bein better caſe than Tennants, whoſe Grave creſcentia were 
' upon the matter thirled, the Food and Expences of Labouring being 
| to 


* - _—_ * h—_ 


n LAC Mm 


deduced, it is thought the Tennent will have no more than will eaters 
tain him. SE ' 


Great Seal. 


A Gift of the Eſtate belonging to Baſtards or Forefaulted perſons where- 

upon there was no Infeftment, being granted under the Grear Seal 
Qzzritur, will it be valid? Ratio Dabitanai, The ordinary; way of paſ- 
ſing ſuch Gifts is under the Privy Seal, 


FT | - = 
Heirs. 


7 Child being ſerved Heir to his Mother, and thereafter the Childs 
Father being ſerved Heir to the Child ; Cazritar, if he can 
be ſaid to be Heir of Line to his own Wife, and ought to be dif 
cuſt before other Heirs ?” | EE, 
A Womanbeing Married toa Baſtard, and having a Child, Quzritar, 
as the Child will ſucceed tothe Mother, whether the Child having no ©- 
ther Heirs, his. Father being a Baſtard ; ({o*that he cannot have any 
Cognati upon the Fathers fide)- will his Mother be Heir to him? Ratzo 
Duabitanai, 'T hat by the Common Law the Mother does ſucceed ; and as 
the Child does ſucceed Ratione Cognationis and Relation to his Mother, it 
ſeems that for the ſame reaſon ſhe ſhould ſucceed to him, the Relation 
being mutual. | | 
Qzeritur, Ifa Son of a former Marriage having Right to ſucceed by 
Subſtitution, in the caſe where the Father rookie Lands. to the Son of 
a ſecond Marriage, and the Heirs of his Body : Whilks Failzieing to the 
Fathers other Heirs and Afſigneys, for implement of his ContraCt of Mar- 
riage: There being no other Children of the ſecond Marriage, muſt he 
be Heir to: his Father ; the ſubſtitution being (as ſaid is) in favours of 
- the Fathers Heirs 4 Ratio Dabitand;, That in many caſes the word Heir 
to another perſon than the perſon De cujus ſucceſſione agitur, is to.be under- 
ſtood heres habitu wel potentii, & non uh, : As if upon conſiderations a Bro= 
ther ſhould paſs by his Brother of purpoſe, and Failzieing his own Heirs 
ſhould ſubſtitute the Heirs of his Brothers Body : Bur in this caſe ir would 
ſeem by. rhe Obligement of the ſaid Contract of Marriage. and the ſaid 
right, he has intended thathe ſhould be repreſented himſeli, Failzieing the 
Heirs of his Marriage. Vide the tenth and eleventh Queſtions in the Title, 
Succeſſor titulo Lucrativo, Tittera S. | 
It that ſhould be the Conſtruftion ;  Queritur, Quid Jaris, Ifthe Son 
of the ſecond Marriage ſhould deceaſe, the Father living: Seing the 


Son of a former Marriage cannot be ſerved Heir to his Father? Cogt- 
tandum. 


R Lands 


82 | Doubts and Oneftions 


Lands being entailed to diverſe perſons ſubſtiruteand the Heirs of their 
Bodies, whilk Failzieing to the other Heirs of Tailzie ſacceſſive, Queri- 
tur, Tf one of the {aid Heirs of Tailzie be Forefaulted before the Death of 
the perſon in Fee leaving deſcendents of his own Body, whether will the 
next Heir of Tailzie ſucceed ? Ratio Dabitandi, Becauſe the next Heir 
who would ſucceed, Failzicing the Forefaulted perſon and the Heirs of 
his Body, cannot be ſaid to be proximus; ſeing the Children of the 
Traitor are nearer : And though they be #a/l; and mortui civiliter they are 
not naturaliter nulli: So that they being incapable; and the others not 
having jus ſanguinis; it may appear quod nullins eſt pertinet ad Regem.” It 
is thought, that the neareſt of Kin ſhould exclude the Fisk; Seing qas 
Sant nulli, they are not to be conſidered as toany effeQ; and eſpecially in 
that whichis odious and excluſive: And it is hard, that the Eſtate ſhould 
be Forefaulted by the Crime of a perſon who had never Right to it. 


Behaving as Heirs 


Ve Ratio, That the owning a Title of Honour, and ſitting in Parlia- 
ment doth not import Behaving as Heir, and yet the owning and in» 
tromecting with a Sword, or Armour, or any thing elſe will import 
Geſtionvem? Anſwer. That Creditors being to be ſatisfied out of the Goods 
and Eftate belonging to a Defun& Debitor ; If the Appearand Heir doth 
meddle with any part ofthe ſamen, Eo ip/o adit paſſive, quia miſcet ſe ret, 
which ſhould be Lyable to the Executors Execution: But a Title of Ho- 
nour is not ſuch an Intereſt, as could be any way.Lyable to the Creditor, 
and the Appearand Heir in owning the ſame oz /ibat hareditatem. 
Queritar, Tf a Ratification by ker | Appearand Heir of a Right grant- 
ed by the perſon he was to ſucceed to, being yet on Life ; will import 
Geſtionem? Ratio Dubitandi;, That he could not be Heir nor Gerere dur« 
ing the DefunQts Liferime: And on the other part, the ratification is 
granted becaulc he is Appearand Heir, and might queſtion the Rights - 
And as one may be Lyable peſſive by accepting a Right in the DefunQs 
time, - whereby he is Succeſſor titulo luerativo ;, fo he may Behave by a 
Deed inthe Defundts time. 


. Heir of Conqueit. 


| Here being three Brothers,and the middle Brother having an Eftate 
| and deceaſing after the deceaſe of his Elder Brother, who had di- 
verſe Sons; and the Younger Brother being on Life, Qzeri#ur, Who will 
ſucceed to the middle Brother as Heir of Conqueſt? 'Ratio Dubttanai; 
110. The Younger Brother being Heir of Line; and whowould be Tu- 
tor to the Children of the middleBrother,if he had any; it may bedoubted 
if there ſhould be a repreſentation in conqueſt ; the Heir of Conqueſt nor 
being properly Heir ? 20. Conqueſt aſcending gradatim,, whether would 
the Youngeſt or Eldeſt Son of the Elder Brother ſucceed as Heir of Con- 


n % 


queſt, being both collateral to the. Detuntt ? 


A 


in -L A bs 


Diſcuſfon of Heirs. 


A Perſon, having provided his Eftate to his Daughter, with power to 
+ = Diſpone and Redeem, 1s obliged that if he ſhould make uſe of that 
power in prejudice of his Daughter, he and his Heirs Male and Suc- 
ceſſors, in that Eſtate and. Dignity, ſhould be obliged to pay a oertain 
greatSum of Money at the firſt term after his Deceaſe : Cueritar, whe- 
ther his other Heirs or Executors, and not only the Heir Male, will be 
Lyable to pay the ſaid Sum, at the leaft i» ſubſidrum, The Heir Malebeing 
firſtdiſcuſt? Lauderdale and Lady Yefter. | 

Queritur, Quo ordine, A Succeſſor Titalo Lucrativo ſhould be Diſcuſt ? 
Anſwer. Tt is thought, that he ſhould be diſcuſt before the Heir of Tailzie, 
being in effett a general Heir : Unleſs Lands be Diſponed to an Appear- 
_ Heir of Tailzie, in which caſe he ſhould be conſidered as an Heir of 

ailzie. 

When theorder of Diſcuſſion is Renounced ; If the Heirs of Tailzie or 
Proviſion may have recourſe for their relief againſt the Heir general ; 
who by Law 1s firſt Lyableto the Debts : Albeit as to Creditors that order 


be Renounced? 
Heir and Executor. 


CG Ifts of Ward, Marriage, Non-entry, Dotheſe belong tothe Heir or 
x Executor? Anſwer. They are i» rem, and ſome has tratum, and 
therefore belong to the Heir. 

A Perſon RR. by a Bond to Diſpone Landsfor a certain price, 
and the Creditor having charged uponthe ſaid Bond, and being content 
to pay the price, and 1n the #i»terim the Debitor deceaſing; Guzritur, 
If the Creditor obtain a Decreet for implement againſt the Heir, whether 
the party bound to Diſpone, his Heirs or Executors will have Right to the 
Price? Axſwer. Iris thought, that the Heir will have Right; ſeing there 
is no Sum dueto the party bound ; but if he Diſpone, which is only #2: 0b15= 
gatione, theſaid Sum becometh due upon his Drſpoſition ; and is not due 
toany but roa Perſon who is to Diſpone; and the Heir only can Diſpone. 

If by. Contra& one of the Parties has Diſponed and is obliged to In- 
feft in Lands; and the other is obliged to pay a Sum of Money as the 
Price. Queritzr, If the Seller deceale before the Diſpoſition be fulfilled, 
whether the Sellets:Heirsor Executors will have right to the Price? Ratio 
Dabitend;i, The Heir only can fulfil, and therefore ought to have the 
Price; andon the other part, the Heir is Lyable tofulfil by the Diſponers 
Obligement : But the —_ having raken the Obligement to pay the 
price in favours of himſelf his Heirs and Executors, the Sum by the 
AR of Parhament ſhould pertain tothe Executors ; And it appears that 
the Diſponer, in place of his Lands, - intended ro have a perſonal and 
Moveable Eſtate. 

What is the Reaſon of Difference betwixtthe laſt and former caſe ? 4x» 
ſwer. Inthelaſt, thereis a Moveable Obligement for payment of Mo- 
ney: And in the other there is no Obligement upon the Creditor, but 
upon the Debitor to Diſpone ; But {ſo that it the — be made, a 


Sum isto be payed, which cannot be payed bur to the Diſponer's _ 
rer 


34. Doubts -and + Queſtions 
after his deceaſe, who only can Diſpone, the Debitors Executors can have 
no right to the ſame; and it was in the Creditors optien either to charge 
for implement or not, fo that the Money was not #2 Obligatioze but 17 
 Condittone or modo, If implement ſhould be craved. 

When an Order of Redemption is uſed, -and the Money conſigned, and 
thereafter the perſon againſt whom the order is uſed deceaſes; Queritur, 
Whether the ſame will belong to his Heirs or Executors ? © A»ſwer. It is 
thought, it ſhould belong to the Heir, for the reaſon foreſaid in the laſt 
Querie ; Specially ſeing an order of Redemption may he uſed againſt an 
Appearand Heir: And if that Appearand Heir ſhould after Conſignation 
deceaſe, the Money could not belong to any repreſehtiting him, who had 
no Right ; and therefore it can belong to no other, but to the Heir, who 
ſhould be thereafter Heir, and Infeft and ſhould Renounce : And there- 
fore it is thought, that the Money being the Redeemers Money, and 
upon his hazard untill Declarator, it is never Money of the perſon againſt 
whom the order is uſed until Declarator ; and then being his zz ſpecie is 
moveable, and belongs to his Executors. | 

If a Wadſet be granted toa Man, and his Wife, and the longeſt liver 
of them two, and the Eirs of the Marriage &c. And an order of Re- 
demption be uſed and declared againſt the Husband ; and thereafter he 
deceaſe: Whether in that caſe, the Money conſigned will be heretable, 
.and oughtto be givenup to be employed for the Wife in Liferent, and the 
Heirs in Fee? Anſwer Affirmative. | : 

A Bondwteing ab initio. heretable by Obligement to Infeft, and Infeft- 
ment thereupon ; And thereafter there being a Bond of Corroboration 
ranted for the ſame Sum,but not heretable ; bearing to the Creditor only 
is Heirs and Executors: Queritur, Whether the Sum be Heretable or 
Moveable? Ratio Dubitandi, 'The fame is due, both by an Heretable 
and Moveable Bond ; and the Moveable Bond being Poſterior ſeems to 
be a Novation of the former, & 5 ger deregant prioribus. Et contra, 
the faid Sum is due ſtill upon Infeftment, and the ſubſequent Bond is only 
2x acceſſorio; So that jus principale & primordiale is more to be conſidered, 
as to the queſtion concerning the nature and quality af the Right. 


Heirs Male. 


} 

A Father, his Eldeſt Son being Dumb, 'of purpoſe to exclude him, as 

being unable to manage, 'Doth by a Bond of Tailzie ſettle his 
Eſtate upon another Son, . and the Heirs Male of his Body ; Whilk Fail- 
zieing to hisother Heirs Male; with a Proviſion, That his ſaid other Son 
and his foreſaids ſhould be obliged to entertain the Elder Brother : And 
it the taid dumb perſon ſhould at any time have the Faculty of his ſpeaking, 
He ſhould ſucceed, and the ſaid Bond ſhould be void: Qazritzr, If the 
Brother who has got the Eſtate deceaſe before the Elder, without Heirs of 
his Body ; If the Elder Brother would fucceed to him, as Heir Male ? 
Arjwer. It 1510 evident, that it was intended, rhat the Elder Brother 
Jhould not ſucceed, except in the caſe forefaid, if he ſhould have the faid 
Faculty of his ſpeaking , And the faid Tailzie being made of purpoſe to. 
Fclude him; It is thought, that he cannot ſucceed by vertne thereof ; 
And tus Heirs Males is to be underſtood his other Z&irs Male,by the Dumb 
Perſon, who 1s exsluded. | | 
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Obligements, in Contrats, in favours of the Heirs 
of the Marriage. 


Perſon being obliged by his Contra of Marriage, with a ſecond 
k Wife to reſign certain Lands, for an Infeftment to himſelf, and the 
Heirs Male of the Marriage ; and to employ alſo 60000 /:6. for the 
Heirs of the Marriage ; And his Eldeſt and only Son of the firſt Mar- 
riage being bound by a Bond granted thereafter, for implement of the 
aid ContraCQ of Marriage, in the ſame manner, as if he had been obliged 
by the Contrat; And the Father having accordingly reſigned,and taken 
Infeftment ; and the Son of the ſecond Marriage being Infeft as Heir of 
Proviſion, in the Lands provided as faid is in favours of the Heirs of the 
faid Marriage: Quzzritar, If the Son of the firſt Marriage, being after 
the ſaid ContraQt Infeft in the Fee of the Fathers other Eſtate, will be Ly- 
able to relieve the Heir of the jecond Marriage, of the- Debts contracted. 
after the ſaid Fee, as Succeſſor Titzlo Lacrativo; or being bound for his 
Father as ſaid is: Upon that pretence, that his Father ought ro perform 
the Obligements of the ſaid Contra cum effect ; and to free the Heir of 
the ſecond Marriage of his Debts ? 1: 7» thought, that the ContraQt being 
once fulfilled by taking the Infeftment-foreſaid, and by employing of the 
{aid Sum; both the Father and his Cautioner, the Eldeſt Son, were im- 
mediatly Liberate, the ſaid Obligement being ſatisfied ; "The import of 
the ſame being, that the Son of the ſecond Marriage ſhould ſucceed as 
Heir in the {aids Lands, but not that he ſhould be free of his Debt : Or 
that being free, the Father could not Diſpone the Lands for an Onerous 
Cauſe. Butif the Father had Diſponed the Lands, provided by the Con- 
traft, without an Onerous Cauſe, after the Elder Son his Fee ; or had 
reſigned of purpoſe, to defraud the Heir of the ſecond Marriage; the 
Father would be Lyable de Dolo, and the {aid Deeds reduceible : But 
the Eldeſt Son, being once Liberate, by unplement, would not be Lyable. 
Tweeadalc contra Urumelzior. | | 
There being Heirs General, and Heirs Male, and of Proviſion ; and 
Heirs ofa ſecond Marriage, being provided by their Mothers Contra& of 
Marriage to certain Proviſions, whereunto they have Right as Heirs of 
Proviſion : Q«gritur, quo ordine will the Heirs of the ſecond Marriage 
be lyable to Debts and Diſcuſſion ? Avſwer, It is thought,that they being 
Heirs upon an Obligement & quaſi creaitores, it would appear that they 
ſhould be Lyablein the laſt place iz ſabſidium, all others being diſcuſt. 
In ContraQts of — The Husband being for the moſt part oblige 
eto provide and reſign his Eſtate, for Infeftment to himſelf and the 
Heirs Male of the Marriage ; which Failzieing to his Heirs Male of any 
other Marriage ; which Failzieing, the Heirs Female of his own Body, 
the Eldeſt ſucceeding without Diviſion: Quzriter, If the Husband 
ſhould reſign and take ſuch a Right upon Reſignation; but thereaher 
ſhould refign in favours of other Heirs; Whether the Heirs -of the Mar« 
riage may queſtion the ſaid alteration, and what way? Ratio Dubitandi, 
That an Heir is eadems perſona, and cannot queſtion the Deedot thePerſon 


whom he repreſents. A/wer, He is not ſimply Heir, but Heir _— 
| Y ar. 


- 
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% Doubts and Oneſtions 


Marriage: Andas to Obligements in his favours he is Creditor. 240. 
' It isthought, he may purſue a ReduQion of the foreſaid Deed, as being 
in prejudice of him as Creditor : or he may. purfue the Heir of Proviſion 
by the poſterior Right, for implement of the {aid Obligement. : 

Oxeritur, When by ſuch Proviſions, there are other Heirs ſubſtituts to 
the Heirs of the Marriage: Whether the Husband may alter the Deſti- 
nations as to the faid other Heirs ? And ifhe do, if they may queſtion the 
Deed ? Axſwer. It is thought, that the Heirs of the Marriage are only 
in Obligatione: And the other Heirs iz deſtinatione mariti, which he may 
alter. . | 

A Perſon being obliged by Contra&t of Marriage to reſign certain 
Lands in favours of himſelfand his Wife in Liferent, and the Heirs Male 
of the Marriage ; whilk Failzieing, his Heirs whatſomever : And like- 
wayes being obliged, that what he ſhould get by his Wife, by any Le- 

acy, or Right. or Aſſignation in her favours, to ſecure and employ the 
inks to himiiand her in Liferent,and to theirs of the Marriage; which 
Failzieing to his Heirs whatſomever : And he having accordingly reſign- 
ed, and taken Infeftment, to him and her, and the irs forefaid : And 
a Sum of Money having fallen to her, and being uplifted and Diſcharged, 
both by him and his Wife, before Inhibition ; and: thereafter there be- 
ing Inhibition upon the ſaid ContraCt at the inſtance of certain Friends, at 
whoſe inſtance Execution is appointed to follow: "Theſe Qzeſtionsdoariſe. 
190. If notwithſtanding the ſaid Inhibition, he may Diſpone the Lands ? 
Anſwer. He may Diſpone the {ame, being Fiar : And the import of the 
ſaid Obligement is, that the Right of Succeſſion, as to the ſaid Lands, 
ſhould be ſecured to the Heirs of the Marriage, in caſe the Father ſhould 
deceaſe inthe Fee of the ſame ; ſo that he cannot provide them to other 
Heirs : But it is not intended thereby, that the Father ſhould not have 
the Right competent to all Fiars: Viz. That they may diſpoſe of rhe 
ſame, if their condition _ res. ; 

Qxzritur, Tf he may at leaſt Diſpone the ſame without an Onerous 
Cauſe? Arſwer. It is thought not, ſeing all Obligements ſhould be un- 
derſtood, wt aiFus valeant & operentur: And though the Father be Fiar, 
his Fee is by the ſaid Obligement ſo reſtrifted in favours of the Heirs of 
the Marriage, that he cannot, fraudulently, and to evacuate the ſaid 
Obligement, Diſpone without an Onerous Cauſe. we 

If the Inhibition will be effeQtual as to the Sum e. g. of 10000 /ib. 
neveremployed ? Ax/wer. It will be effeQtual as to the Wife : Burt as ta 
the Heirs of the Marriage, there may be queſtion. Ratio Dabitand;, 
That there being an Obligement, it ought to be once fulfilled by employ- 
ment to himand his Wife, and to the Heirs of the Marriage: And on 
the other part, ſeing notwithſtanding the Inhibition he might have diſ- 
poſed of the ſaid Sum, ifit had been employed ; there is eadem Ratio, if 
it be not employed ; Seing his Condition may be ſuch, that he cannot em- 
ploy the ſame. | 

If it be not to be conſidered, what truely his Condition is? Andif it 
be ſuch that he cannot employ the ſaid Sum without Ruine; That he 
ſhould not be obliged to employ it Dicis Cau/s to be thereafter uplifted? 
And ifa Proceſs may be intented againſt his Children, to hear and ſee it 
Found and Declared, that he ſhould have power to Diſpone notwith- 

; ſtanding 


os. 
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ſtanding of the faid Inhibition and Obligement foreſaid, both as to Lands 
and Money ? Seing if the Money were employed, he could, and might 
diſpoſe of the ſame being Fiar: And he is not in that Condition to raiſe 
the ſaid Sum, and employ it. Watſon of Damhead. 


Heirs Portioners. 


| WW= Women ſucceed as Heirs whatſomever (v. g. Three Daugh- 
ters) they ſucceed as Heirs Portioners, without any priviledge of 
Primogeniture. Queritur, if the Three Daughters ſucceeding be deceaſ- 
ed, leaving each of them Sons and Daughters: Will the Eldeſt Son of 
any of them exclude the reſt of the Children, and be Sole Heir Portioner 
to the Grandfather ? Ratio Dabitandi, As Primogeniture is introduced for 
the preſervation of Families, which does not militate iz ſucce{ſione Feminea, 
Women being finis & caput Familie ; There ought to be no reſpe& to the 
fame in the ſecond Degree, & nepotibus, as there is not i» primo grads in 
filiabus:; "There being atrinque eadem Ratio. 

Where thereis a plurality of Heirs Portioners, and ſome of them be- 
come Lap(i : may the Debt be recovered iz /o/idam, from theſe who are 
Reſponſal ? Copitandum. 

It'a meony deſcend to Heirs Portioners, will all have Right of a 
Barony * 

If any Superiorities belong to the Barony, will the Eldeſt only be Su- 
perior : | | 


Heirs of Proviſeon and ſubſtitute. 


WW Hatever belongeth to a Defund in Fee and Property (whether 
Land or any other Intereſt) the time of his deceaſe, cannot be 
tranſmitted but to Repreſentatives ; or theſe who are ſtar heredum, and 
bonorum poſſeſſores, as 1n the caſe of Lands provided to Bairns of the Mar- 
riage, the Bairns are in effe& Heirs of Proviſion : And if Sumes be pro- 
vided by way of Subſtitution to another perſon, after the deceaſe of the 
Creditor ; the Subſtitute will be Lyable to the Creditors Debt, other 
Heirs being diſcufled. | | 

Heirs of Proviſion being oftimes Strangers, and in re certa: Queritar, 
- will they only be Lyable Mr wires ! | | 
Tf aRightofLandsbe given toa perſon without mention of his Heirs ; 
And Failzieing of him by deceaſe, to another and the Heirs of his Body: 
Qzzritur, Will not the {aid perſon who is ſo ſubſtitute be Heir of Tailzie? 
And ifit be ſoin Lands, why not ſoin Bonds granted to perſons and Fail- 
zicing of them by deceaſe to other Subſtitutes * 2 


Heirs of T ailxie. 


Uzritar, If there be no Heretable Eſtate belonging to an Heir of Line, 

.out of which the Exeeutor may be relieved of heretable Debts : Will 

the Heir of Tailzie be obliged to reheve the Executor of ſuch Debts ? -Ra- 
tio Dabitandi; Heirs of Tailzie are not properly Heirs, but Bonoraws poſe 
ſeſſores;, and Lyable to Debts only #» ſubſidium ; whereas the _—_— 


Y 


fs Doubts and Queſtions. 
Line and Executors are properly Heirs: and the Heir of Line, if the Exe- 
cutry be great and moreconſiderable than the HeretableEſtare, may Cor- 
fer : which is not competent to the Heir of 'Tailzie or Proviſion. 

Theſame Queſtion may be betwixt an «/timus hzres and the Executor 
nominate of a Baſtard Legitimate. 

Hereditas being ſucceſpo in univerſum Jus, Queritur, Why is an Heir 
of Tailzie called Hzres, who ſucceeds only iz rem particularem, as Fundus? 
Anſwer. He ſucceeds in omne Jus talliatum, & non ſingulars Titulo; Bus 
as repreſenting the Defun& in ea re: et op zntereſt Whether there be any 
thing in hereditate quando heres ſuccedit eo jure; et majus et minxs non variant 

eCCTiem., 

Mt If after a perſon has ſucceeded as Heir of Tailzie to a certain Barony, 

the ſame be evicted ; whether will he be Lyable to the Defunas Debts ? 
Ratio Dubitands; ſemel hzres ſemper hzres, & ſibi imputet that adit damnoſ- 
am hxreditatem:; Onthe other part, the Heir having ſucceeded, and hav-: 
ing contratted quaſe aditione with Creditors;:;mtaitu,that the ſaid Land was 
to be his ; the {aid quaſi Contratas ſhould be conſtdered as ob cauſam da- 
tam & non ſecutam. | 

Heirs of Proviſion and Tailzie, who are to ſucceed only in rem ſinguls- 
rem, albeit Titulo univerſali; Guzritar, Tthey will be Lyable to the De= 

- funts whole Debt, though far exceeding the value of the Succeſſion : 
Or if they ſhould be confi ered as hzredes cum beneficio Inventarii ; and 
ſhould be Lyable only ſecundum wires: There being no neceſſity of an In- 
ventar, the ſubje& of their Succeſſion being only as ſaid is res ſingalares ? 
Anſwer, It is thought, that if one be ſerved general Heir Male, without 
Relation to a ſingular SubjeQ (as to certain. Lands) he would be Lyable 
in ſolidum: But if he be ſerved only ſpecial Heir in certain Lands, he 
ſhould be Lyable only ſecundum wires. 

There being a Right made in favours of a Perſon as Heir of Proviſion of 
2 great Eſtate; and in favours of another as >" Heir of Proviſion 
of an inconſiderable parcel; Qzzritzr, If the perion ſucceeding almoſt 
bo all the Eſtate will be conſidered as Heir of Tailzie, and will be Lyable 
to relieve the other as Heir of Proviſion ? | 

When there are two Heirs of Tailzie in diverſe Lands, of which the 
Rent is not equal, but the one much diſproportionable and leſs than the 
an; Queriter, If they will be Lyable to the Debts equally, or propor- 
tionally ? | 


Quo caſu, Heirs of T ailsie may be conſidered, 


as Greditors,; 


Ne having Tailzied his Eſtate by a Diſpoſition to One and the Heirs 
of his Body,whilk Failzieing to other Subſtitutes; and by a Contra& 


betwixt himand the Perſon to whom he Diſponed his Eſtate, he having 

takenthe faid perſon obliged todo noDeed 1n prejudice of the Tailzie, bur 

to preſerve it inviglable: Q«zritur, If he the Diſponer ſhould make a Di{- 

poſition notwithſtanding ; may the Heirs of Tailzze purſue ReduQtion of 

= one” iy being made in Defraud ofthem, being Creditors by the faid 
» A ; 


If 


| If after the faid Contra is Regiftrate, the Heirs of Tailzie have Jus 


_ So that the ContraQters cannot Diſcharge, or prejudge the 
ame : | 


FHereditas, 


O7%=- hzreditas quandocunque aditur, cum tempore mortis defuntti tontinus* 
tur, Perez. Lib. 2. inft. tit. 14, | 
Hereditas jacens ſuſtinet Perſonam Defunii. Tbidem. 
Si Heres inſtitnatur ſub impoſſibili conditione ;' inſtituitur pare; &-conditio- 
habetur pro non adjecta, Perez. ibidem. | = 
Idem, S: inftitutio fiat ad tempas: habetur enim tempus pro non adjetto, '& 
atile per inatile non vitiatur, Tbidem. | 


Aditio bereditatis, 


Fd hareditas, wel verbo, wel faito ; werbo declarat (ſcilicet voluntate ) 
ſe welle hzredem eſſe : Fatto wero Gerendo pro hexede, & immiſcendo,. 
Dummodo ſciat delatam ad ſe hareditatem: Regula enim eſt, Omnia que animt 
deſtinatione agenda ſunt, non niſi vers & certa ſtientis perfici poſſunt. Perez. 
Lib. 2. tit. 19. ES : x | 

Aditio hzreditatis non requirit hodie ſolennia werba, us olim Cretio. 
Ibidem. 


Heres Contrabetts; ET 


HO videtur contrahere cum Creaitoribas & tis ſatisfacere debet. 
Repudiatio Hereditatis. * 


Ui repudiauit hereditatem, non amplius ad eam admittitur t- 7 ns rhawen 
O Creastore rite interpellatas eſt ut hereditatem adeat, & repudiat ;. non 
prohibetur eam adire quoad alios Creditores. | 

Oui heres inſtitutus eſt ſub conditione, ut non adire, ita non poteſt repudiare 
ante eventum conaitionis : Regula enim eft, Quod quis fi habere velit habere non 
poteſt, repudiare nequit. | : 


Seruns Heres: 


Nftitutoſe rw0 herede ;, eo ipſo dat ur libertas fine qua hees eſſe nox poteſt, 
| Perez. lib. 2. inſt. tit; 14. > | 


Ultumus Heres; 


F a Donator by a Gift of V/timus Heres will be - wn to the Defunts 
] Debt perſonally Effeirand to the Eſtate? And if he be not, what courſc 
ſhall be taken to affeCQt it ? | | | = 
 . "Tf ſuch Univerſal Succefſors be Lyable i» ſolidum,, (If they be found to 
be Lyable Perſonally) unleſs they give upan Inventar? And what {hall 
be the method of giving up an — Ic 


go Doubts and Quetions 


Heirſhip Moveable. 


F a Son that is Forisfamiliat, and has a Family, will get a Moveable 
Heirſhip by his Father ? Ratio Dabitanai, He is ſufficiently inftruQ- 
ed, and aocomodated as Pater Familias: And e Contre, the other Chil- 
dren, though Forisfamiliat will be Executors, and Exclude him; andin 
that caſe there is no Reaſon, that all ſhould be Executry, and the Heir 
Pxcluded. | 

Whether a Coach and Cart will fall under Heirſhip with the Horſes 
belonging thereto the time of the DefunQts Deceaſe? And whether not 
only the Plough, but Oxen or Horſes that goes in the ſame, will belong 
to the Heir ? £ 

An Heretrix being Married, Quzritar, If ſhe may have a Moveable 
Heirſhip? Ratio Daubitandi, That ſhe is in Familis Mariti, and has none 
of her own? Lady Levin. 

Qaeritur, Tf a Jewel may fall under Heirſhip ; upon pretence;that it is 
the Jewel of the Family? Ratio Dabitandi, Jewels are only Jocalis; 
and Heirſhip is properly Inſtrumenta fundi, or Domus: And in England 
arecalled ir looms , : 

In Sexonia & finitimis regionibus pecaliares quedam ſpecies ſunt in quibus 
proximus agnatus fſuccedit, quas Heergevvettam, wel res expeditorias 
Vocant, | 

Inter reliquas res, ad euns pertinet equus o_ cum ephippio viri mortut, 
gladius, optims armature, SC. Belold. Theſaur. litera H. 33. Heergev- 


Money conſigned for Redemption whether 
F (ANT; or Moveable ? 


M Oney being conſigned upon an order of Redemption, Q«z7itar, 
LYF Tfafter Decreet of Declarator the ſame be heretable or moveable? 
Ratio Dabitandi, That it belongs to the Creditor, and is moveable, and 
23S it were in Caſh; which of its own nature is moveable; And on theother 
pert, Sarrozatum ſapit naturams ſurrogati, and as the Relict :would have a 
Terce, fo So Heir, who only can Renounce, ought tohave right. 


Sums Heretable or Moveable. 


A Sum being due by Contract, wherby the Buyer of Lands is obliged 

to pay the price; But fo, that it is provided that it ſhould be retained 
for payment of annualrent, until an infeftment of warrandice upon the 
_ be purged: Q«zr/twr, whether the ſaid ſum be Heretable or move- 
able 


Homologation 


cr Wiliem Kr having got a Right under the great Sealto debateable 
Lands upon the borders, wherein Kyr of Cherryzrees pretended a Right 
and lntereſt and Property by a prior Gift; and Berner of Grabet an intereſt 

of 


- 


_—_— 
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of Commonty: The faid Sir William Ker andCherrytrees did by a minut 
oblige themſelves to communicat their Rights, ſo that Sir William Ker 
ſhould diſpone to Cherryrrees his Right: as tothe part of the faids Lands 
Cherrytrees was in poſſeſſion of; and that Cherrytrees and his Succeſſors 
ſhould be obliged not to queſtion Sir William Kyr his Right : Thereafter 
Cherrytrees offered to affigne the ſaid minut to Grabet: Cueritar, whether 
or not the accepting of the ſaid aſſignation would import an homologation 
of Sir William Kyrs Right, and a paſſing from Grabers Right: And if Graber 
by the Obligement forſaid, would be obliged not to queſtion Sir W:lliar 
Naa Right as to Grabets part of the ſaid Commontie ? An/wtr, That actas 
agentium non operantur ultra eorum intentionem; and Grabet did not intend 
to prejudge himſelf, but to better his Right and to be free ofa plea; and 
he could not queſtion Sir William Kzrs Right upon that which he was to 
have from Cheryytrees; Bur could not be barred to queſtion the fame upon 
his oun Right which he had not from Cherryrrees. © 4 
: A Tailzie bearing a clauſe irritant, That the courſe of Succeſſion ſhould 
not be altered, and thar the Contraveener ſhould Loſe the Right; And the 
Heir of Tailzic in minority having reſigned in favours of other Heirs that 
wers not contained in the Tailzie, and-being infeft upon the ſaid reſignas 
tion; Czeritur, if the ſaid Heir after majority continues to poſſeſs and 
to adminiſter, and has granted Commiſſion for doing other Jeeks concerns 
ingthe Management of the Eftate intre quedriennium «tile,but before inten« 
ting of reduction Ex capite Minoritatis : Will he be thought ſo to homologat 
the ſaid alteration, that hecannot queſtion the ſame,and cannot be reponed 
ainſt the committing of the ſaid clauſe irritant? Anſwer, It is thought 
t the poſſeſſion will not import homologation, ſeing, it may be aſcri 
to the former Right which cannot be faid to be altogether extinct by the 
 faidother Right; the ſame being null at Leaft avzulandum and reduces 
ible. Vide Tailzie altered in Litera T. 


Horning 
JF a perſoncharged may be Denounced year and day after the charge 


withouta new intimation ? : #.' 
- If a Pupil may be charged and Denounced, and taken with —_— 
I is thought not, ſeing he can neither Yelle nor Nolle, nor obey nor dilobeys 
There is not Eadem Ratio as to Minors. PE I 
If it may be objected againſt a Judge that he is at the horn, ſeing Parties 
may be debarred from pleading as not having Perſonam; And there is 
the fame Reaſon todebar Judges s Jaudicando? 


How far a Husband is lyable for bis Wifes Debt? 


OEing the Husband by his Marriage has Right Jare Maritito all move- 
Y atle Eſtate belon bh to the Wiſe; he uires the ſame = Uni- 
qerſitatem, as if ſhe had made an Aſſignation and Right in his Favours. 
Quzritur, Whether he will be lyable toall her Debts, at leaſt Moveable; 
guts penes rw commoda penes eundem incommods ? At leaſt if he will be 


yable peculio-tenzs, in quantum locupletior faiius oft Y 


_—_— 
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If there be any difference betwixt a Husbands getting a Tocher, and. 
when there is no Tocher but Jus Mariti? Seing 1n the firſt caſe, he is 
a Creditor by Contra&t ſingalari Titulo: And in the other, he has right 
Titulo Univerſali emnium bonorum, Which are underſtood Debitis de- 
dutftis, | | Ps | 

If a Husband may be lyable for his Wifes Debt, the Marriage being 
diſſolved ? 2. 28: 

Item, Tſafter the Marriage is diflolved, any Debt come to his know- 
ledge, that did belong to his Wife during the Marriage: Whether he 
might purſue,for the ſame ?_ | 

How far the Husband will be concerned in his Wifes Debts, A#ive 
or Paſſive? | 


De Hy pothecis, vnlgo Woadfetts. 


4 © F % o - ' 
*7TF Tet tam inſtrumento alienationis quam Charta a Domino direfto 
* {|  conceſlaterrz ipſz alienentur, . Jus proprietatis nonnunquam haud 


- 


- *rranſit; fed inferius, Hypothecz forte ceu impignorationis: Cum enim 
bo juxta regujam plus cautionis ſit inre quam perſona,  aliquando przdia a de- 


© bitore alienantur in majoremcautionem & ſecuritatem ut loquimur, Hy- 
*potheca autem terrarum. alia apud nos: 1mpropria dicitur, alia propria, 
< nec minus iſta, hac magis proprie eſt impignoralis. Pignus ſiquidem 8 
&« hypotheca proprie datur,ut Creditori caveatur,non vero ut utatur nifidie 
« {olutionis adveniente, debitor in mora aut non ſolvendo fit: impropria 
© vero Invadiatio ea dicitur, cum creditor predii jus & inveſtituram.-nans-. 
& ciſcitur ut ſibi tam de ſorte quam vuſuris cautum fit, ſed ea Lege ut prz- 
* dii poſſeſſio penes debitorem remaneat, non jure proprietatis qua pror- 
« ſus exuitur,ſed conduQtionis: 1d fit pato in Inftrumento alienationis in+ 
« ſerto,quo Creditor qui per alenationem Dominus et vaſallus eſt. przdium 
« utſ{uum relocat debitori, ftipulatus annuam mercedem que fſolennes et 
« licitas pecuniz uſuras haud excedit; additoetiam paQto de reverſione ſeu 
© retraCtu, ſeu redimendo, quando aut debitor aut creditor voluerit; aut 
© prout convenit inter contrahentes: Hypotheca quz propria dicitur eaeſt, 
& quando /ciz. predium non tantum in Cautionem ſed rizgen alic- 
< natur;$& tam terrz quam pecuniaquaſitunCtionem recipiunt; ita ut Pecu-= 
*niz uſusquecunque ſit ad Debitorem; pred vero uſus & poſſeſlio etiam 
© naturalisad Creditorem pertineat; ſed ſub modo & paGto de retrovens 
© dendo: Ex his varia nec levia emergunt Dubia. 
*« Inter ca eſt 1l]ud, fi ex delicto Creditoris qui ex Inveſtitura vaſallus 
« eſt, feudum ad Dominum Superiorem redierit; terrisforte (fi predrum 
< militare ſit)ultra modum licitum & ſemiflem alienatis, aut alio deligto 
* feudali, vel ex crimine lz{z majeftatis: An Dominus illud habear ur opti- 
< mum maximum, $& quale ab initio charta originali abeo aut ejus Decefſo- 
« ribus aut Authoribus profectum fuerat: vel tantum ut Hypathecatum 
« aut Impignoratumn, & Retrattui & Juri reluendi obnoxium. 
* Pleri{que (ut arbitror ) videtur Creditorem mulQandum - jure ſuo 


_ * tantum, ſalvo debitori ejus culpz haud affini jure ſuo & Retra&u, cui Do= 


«* minus Superior conſecnſerat pacto iſto de redimendo in ipſa charta inſer- 


| ©to; & pro hac-ſcatentia ſtare videntur trita illa Juris Axiomata; Noxen 


or ac 
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© caput ſequi, Net ullum fatto ſao ſrve ex fatto five ex delifto, plas juris in als 
« um transferre poſſe quam ipſe habet. by | 
 « Verumtamen acriore & fixo obtuitu penetrantibus & ut par eſt omni- 
& bus rationum momentis ultra citraque {crutinatis, Jurisconſultis adverſa 
« ut opinor placebit ſententia, earum (que ſequuntur) rationum ſuffra- 
« gi0 ſubnixa, ſiquidem iIlud quod agitur mags inſpici quam quod con= 
< cipitur, & actus agentium ultra eorum intentionem haud operantur : 
< quicquid autem inter Debitorem & Creditorem agatur, id inter Domi = 
< num & Creditorem vaſallum agitur, ut ex alienatione prioris vaſalli iſti 
« js ſufficiatur $& ei vaſallus fit, eodem "nec alio modo aut jure quam pri- 
< or, Dominio directo & ejus fructibus & compendiis falvis & illibatis: in- 
« terea haud autem exiguum eſt, ut, ex Recognitione ob alienationem aut 
<« quovis delicto Feudal, Feudum domino commiſſum, ad Dominum re- 
< maneat quale ab initio.fuerat, aut rediturum fuifſer, fi prior vaſallus 
« deliquiſſet: ,Nec przſumendum Dominum,pro laudemio quod in _ 
&« thecis fi non minus haud majus efle ſolet eo, quod pro alienatione fim- 
« plice dependitur, Dominium ſuum ejuſque fruftus velle carpere aut im-. 
«© mingere. Z : = : 
« Accedit,quod paQaifta interDebitorem &Creditorem,quoadDominum 
« {ynt extrinfica; nec ejus jus aut Dominium diretum ſed vaſall S Domi- 
< nium utile afficiunt: Quamdiu igitur Creditoris Jus & Dominium utile 
<« 2dhuc durat, paQtis iftis ſubjacet; eo autetn ſublato & amiſſo, paQa iſta, 
6-quzei inherent 8 acceſſoria ſunt, cum principali evaneſcunt. 
« Adhzc; feudo ex delicto Creditoris qui vaſallus eſt Domino commiſſo 
&« 2ut ob Perduellionem amiſſo; vel przdium ad Dominum pertinebit,quale 
« fuerat ante Hypothecam, aut jus tantum Hypothecz: Dici autem nequit 
« Hypothecam Domino commutri, ea. enim eſt cautio in rem pro pecunia, 
« & jnanis & accidens effet ſine ſubjecto, fi Domini eflet fine pecunia, que, 
« ut nunquam <jus fuit, ita demum redire nequit. . 
'  &« Necobſtat,illud, Neminem plus jaris in alium transferre quaits ipſe habet; 
« muſtis enim caſibus Jus quod vaſalli fuerat, ſed facto ſuo imminutum, & 
« yel ſervitutibus, vel Juri Retractus ab eo conceſſo obnoxium, plenius ad 
« Dominum redeat, teudo ex delictocommiſlo. q4 
«Nec magis officir,quod Dominus pactis iftis|videtur conſenſiſſe;ea enim 
«'non inter Dominum & Debitorem & Creditorem-1nita ſunt, ſed a contra- 
« hentibus ipſis appoſita 8 chartz inſerta ne perſonalia videantur;$& ut affi- 
« cjant vaſalli jus ad quoſcunque ejus ſucceſſores perveniat; non vero ut 
<;7mminuant aut lzdant jus Domini directi; id ex ipſo pacto de reverſione 
< ejuſqueverbiseluceſcit ; co enim cavetur przdium per Debitorem ejuſ- 
<« que heredes & afſignatos redimi & relui poſſe, ſed a Creditore ejuſque 
<« hzredibus & afſignatis in jus creditoris ſuccedentibus ; Dominio autem 
< utili ex delicto caduco & extincto millum jus ſupereſt creditori, in quod 
« ejus hzredes aut affignati ſuccedant ; quodque ab iis- redimi & retrahi 
<« poſſit ; nec Dominus, vaſallo'ob delictum 'dominio utili privato, in id 


« creditori ſuccedit: Jus enim ſuum ex delicto amittit quidem, non au- 
&« tem tranſmittit nec amiſſum transferre poteſt : | utque unaqueque res 
< ad naturam ſuam facile redit; ita plena proprietas,. que ante conceffio- 
<« nem vaſallo aut iis a quibus cauſam habet domini fuerat, orum jure cx- 
« tincto ad dominum. redit & revivifcit.. + + © © PSS! : 
 *«Perro, ſiex delicto cms qui ſolus in feudo & vaſallus —_ 
; a # -t 
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© commitratur feudum ipſum quale a domino profectum fuerat ;' ſequitue 
« :1tud tum incommodum tum abſurdum, Latifundia /ziz. & Baronias qus 
« pro modicis pecuniarum ſummis in cautionem & Hypothecam impro- 
« priam dari ſolent, fpreto domino impune alienari poſſe; debitore penes 
<« quem elt jus reverſionis 111d cedente; ex ejus enim facto & alienations 
& nihil domino obvenit aut committitur, in quem nihil commiſit aut de- 
« ]iquit jure ſuo uſus, cum in feudo & faſina haud fit nec ulla inter eym 
& & dominutn neceſſitudo 8& obligatio interveniat, quzalienationem ims 
« pediat. | 

« Ex ſupra dictis conficitur, in Hypothecis, vaſalli jus quoad Debitorem 
« pactis de retrovendendo & relocando ſubſtrictum & obnoxium eſle; quo- 
< ad vero ſuperiorem liberum S& ſolutum: 8 creditorem eodem quo. alii 
&© vaſalli jure cenſeri: nec queri poteſt debitor, cum creditoris fidem $& 
« conditionem {uo periculo elegerit ; & 11 locuples ſit adverſus eum pro 
< damno refarciendo agere poſh. | 

« $1 hxc {ententia durior videatur, facile eritejus rigorem emollire pacto 
© de retrahendo, ita ut diſerte caveatur przdium, nedum a creditore. e- 
* juſve ſuccefſoribus, ſed & 4 Domino £1 ad eum pervenerit ex gelicto 
E& creditaris, retrahendum,; pecunia credita ei perſohata : ſic domino ſci- 


« enti & volenti nec fraus. nec injuria fiet. 
Tacite Hypotheck, 


Uzritur, If a Tacite Hypotheck being nor only of Frat#us, but I»ſftra- 
Loy ments Fundi, Quid Juris inGraſs-Rooms, where there is nothing 
payed but Silver? _ | : 

What is the effe&t of a Tacite Hypotheck? And. if a Tenneat, ſhould 
ſell his Corn in a Mercat, may not, the Maſter purſue AZzone. Fhpo. 
thecaria againſt the Buyers, who {ſhould know the condition of theſe with 
whom. they Deal ? de 98 

The Heretor of Lands or Maſter having a Tacite Hypotheck for a Years 
- Duty: Quariter, If the faid Hypotheck be alle well for the Stocking 

upon the ground, as of the grown and Encreafe ? ERIN 
- 'Queritur, If the Reſts of diverie. Years amount only to a Years Duty ; 
whether the Maſter will have any Hypotheck as to. an Years Duty, fo 
made up? Or ikit be-yaderfioorl only, of the Reſts of the immediatly pro- 
ceeding Year? | 


54 
6 4: OS Immob1lia. 


VM rex inter. Immolilia computentar ?: Thel. Beſ: litera L. p. 597. 
ad finem..- | {i 
Pene & mulite non exatte- immobilibus:accenſentur Tbid; Item 
"ferwi aſcriprizti, Thidem. TIDE i: 


mR 


Ma- 
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Munitiones cum caſtro confiderate torments & armabellics, ſi teſtator ves 
pretioſas in Familia ſervari juſſit. Tbidem p. 597. | 


Inmobilia per applicationem &> aliis modi, 


Ffnovilivus accreſcunt & accedunt mobilia variis modis; quod enim applira- 

tione perpetua corporibus alterius naturg affixum infoſſum aut inzdificatuns 

 eft, Immobilefit ; nam mobile Immobili cohzrens Immobile cenſetar, Hering .de 
mol. queſt. 8. N. 18. & 19. : 

Per immutationem res mobiles ſortiuntur nataran Immobilium,” ex quingue 
cauſis. 1. Fatto bominis, ut Aﬀexione, Infaſſione, Adjeftione. 2, Lepis 
poteſtate & fittioue, ut cum colongs aſcriptitias aut mancipium ruſt icam glebe 
ſerviens pro re Immobili cenſetur. 3. Attributione ſeu deſtinatione, ut lig- 
num ad _— deſtinatum inter Immobilia computatur. 4. Sabrogatione 

ut, qaibuſdam caſibus, pecunis. 5. ow V. fg. queando Jura nomina & 
attiones «ad Immobilia competentes aut liaprotalibus habentaur. Heri ng: de, 
molend. 'Thidem. n. 20. & ſequen. 


Impoſetion upon the Pint of Ale 


Veritur, If the Gift of the Town of Edinburgh and other Burghs, of 
Two. Pennies upon the Pint of Ale , or Two Merks upon the Boll of 
Malt, may be queſtioned by any concerned, upon that ground, that bes 
ing a burden upon the People it could not be laid upon them, without con: 
ſent of Parliament? Aſwer. It is thought, it may be queſtioned. x, 
For the reaſon foreſaid,being the fundamental of the Liberty ofthe People. 
2. The whole Countrey is concerned,. and has prejudice th , Inre- 
ſpe& that they who dwell within the Lothians, willſuffer as tothe price 
of their Bear ; which will be leſs in confideration of the fai& burden of 
Two Merks upon each Bell, and conſequently the whole Countrey wilt be 
prejudged ; The price of the Bear in Lothian being the ftandars almoſt of 
the whole Countrey, Edinburgh being Communis Patria; Andithe Drink 
n that occaſion being both worſe and dearer: ' And the Shires.of Lo= 
thian having eoneurred they: came, in end, to a condeſcendence, that the 
Town fhould be obliged never to-deſire the like: And-it is thought, thar 
the Gift,both-18: paſhng atthe Exchequer, and: ratification th in Par« 
Lament, was fo-qualiftied.: 4, A Bond was given. by the Tow to that 
purpoſe to tho Collbageof Juſtice, and allo to the Shires, and: both were 
truſted -to one of the Commiſſioners for the Shires to. be keeped; and; 
Is informed; was given back by:him viis & modis, 5, The pretenceof 
Debts, - andalteration-of the-way of liviag of the Magittrates-is frivolous, 
Seing the Townought not to Contratt Debts, the Magiſtrates being only 
in effe& Curatores ;. And. the King could not lay a Burden upon the Coun- 
trey for payment ofhis own Debts ;' and the Qebt"of the Vownis no leſs 
than it was formerly before the firſt Gift : and the Magiſtrates ſhould not 
Eve upon What'is given-tothe-Town. 6. As to thepretenceof his Maje- 
ſties Prerogacive; it 1s againſt Law, andthe common ftile of. the Chance- 
xy, which {ſhoul&not bealtered ; and His Majeſty doth make uſe: of his 
Prerogative'to-remitttherigour of Law, but not to give Ulegal Grants, 
rej- alien, ea prejudgeand Burden others: Andtheretore ſuch/Grants are 
ever underfiood Sakvo Faure, and: to- be periculo-petentis. - 7; ''The 5 
; U21RR penſing 
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penſing with the former Bond is of dangerous conſequence; His Majeſtics 
Prerogative being never againſt Juſtice ; and for taking away the Bonds 
and Rights granted to the People, without their own conſent : otherways 
there ſhould be no ſecurity for Liberty and Property. 


Impoſtions of Burdens upon Shires. 


Eing Shires are not Incorporations, Quzritur, If upon any Pretext 
whatſomever, The Major part may lay any Burden upon the Shire, 
or any part of it without their Conſent? | 


Impoſitions voluntary upon Shires, 


WW any Charges for Banner, Trumpet, or Coat &«. for the He . 
| retors,are to be payed,Quzritur, Whether the ſame are to be pay- 
ed viritim &# per capita; or proportionally according - to the Valuation ? 
are & They are Perſonaland not Patrimonial: and are to bepayed with 
reſpe& tothe perſons, and not their Eſtates. 


Improbations,” 


F Purſuers df Improbations ſhould conſign ? Of late ſome are of Opini- 
on, That Confignation is to be made only when Improbation is pro- 
poned by way of Exception: But the AC of Parliament anent Cautionin 
Improbartions, in place of which Conſignation is come, is clear as to all 
Improbations by way of ACtion or Exception. 
$ appears, there ſhould be a-difference betwixt Lgontenl Improbation, 
at the inſtance of Heretors and Buyers, which is a Tentative uſed to try 
the condition of the Lands if they be affetted with any latent pretences : 
And the caſe of ſpecial Improbations, and Improbations of certain Writes; 
and that in this caſe there ſhould be Conſignation ; but not in the other : 
unleſs upon Produftion, a particular Right be taken to be Improven, 
When in Improbation Writes are produced, and certification craved 
contra non produtia; and it is alledged that the Defender has produced 
ſufficiently to exclude the Purſuer: Queritur, If notwithſtanding certi- 
fication ſhould be granted? Az/ſwer. By the late Praftique the Lords are in 
uſe to hear the parties debate upon the Right: which is thought hard, 
ſeing if the Defender be confident of the Right he has no prejudice by 
granting the Certification, and having gotten long termes he ought 
to produce all Writes called for : Seing Improbation eft proceſſus tentats- 
w«s, and in order to try the Defenders pretence, and not to debate a 
Right. 


Impugning the duthority of Parliament. 


P Y anexpreſs Act of Parliament, The Impugning the Authority of 
' I the Parliament conſiſting of three Eftates, is Freaſon. Guzritar, 
If the miſconſtrueing, or Impugning the proceedings of the Parliament, 
if they amount to Treaſon? - A»ſwer. There is a difference betwixt Im- 
ugning Authority, and Proceedings of Judicatories ; ſeing Judges may 
nave an unqueſtionable Authority, and'yettheir proceeding __ 


PT" 
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ſtioned:: - And Papiſts, and Hereticks cannot controvert the Authority of 
Parliament, and yet may be diſſatisfied with and miſconſtrue the proceed- 
ings of the ſame: Which practice, though Criminal, doth not amount to 
Treaſon. Traquair. Item, The Earl of Argyle. . 


Incendiarium:. 
Jerndieris. vide in Theſ. Bel. Lit. M. 72. p. 647. 
Incorporations. 


F a Colledge or Corporation, being in Law a Body, may Forefault the 
] Rights of the Corporation, and in what caſe? Ratio Dabitandi, Ma 
giſtrates are only Curators, /oco Curatorum; and the Univerſity never 
Dieth ; and Biſhops, and ſuch other ſole Corporations, thoughthey com- 
mit Barratry, do not Forefault in prejudice of their Succeſſors. 

When a 'Town or Incorporation, that has Power to Contract Debts, 
do grant Bond obliging the Magiſtrates and their Succeſſors, and beari 
Horning and other Executorials , Quzritar, If ſucceeding Magiſtrates 
may be charged with - Horning? And if be denounced, will the 
Eſcheat of their own Moveables tall,. or onl Moveables belonging to 
the Town? Ratio Dabitandi, Officium nulli debet eſſe danmoſum; and "Rey 
are not bound themſelyes perſonally, but only they and their Succeſſors 
5x officio in. behalf of the Corporation: And on the other part, ifth 
ſhould not beLyable,the Execution would-be elufory : and though it is 
- notjuft that. they ſhould pay ſuch Debts out of theirown Eſtate, yet they 
are lyable to pay the ſame out of the Eſtate of the Corporation : and 
if they.cannot raiſeſo much for the rime, our of that Eftate; they ſhould 
Suſpend, and make it appear, that they are neither iz more not #n culps. 

Quid Faris, As to Compryſing-or Adjudication as ro fuch Bonds? 
Whether it ſhould be only of the Publick Eſtate, orof the'preſent Magi- 
Atrates likewiſe ?. Specially after the Letrer are” found orderly proceeded: 
mpon a Suſpenſion difcuſt againſt them. by, 

_ After the Magiſtrates are denounced and Year and Dax at the Horn, 
Quid Faris, 25 to the Liferent Eſcheat, whether will that of the Town | 
and how. long their Liferent ſhall be thought to! endure? Or if the Life- 
'rent of hg gilrarey, and each of __ will fall? VIM 
- If the ſucceeding Magultrates may be charged ſummarly, and if th 
be Denounced will their own Eſchoat fall? Y IF 


Infeftment of A unuatrent. 


T Ands being affected with two annualrents to diverſe perſons, and being 
1 _ compriſed for the bygones of the firſt ; Luaritar, Tfafter the expire- 
1pgof the Compryſing, the Compryſer (the Lands being ſufficient to pay 

OE pals) will be Lyable to the ſecond Atnualrenter? ' Seing the 


wereaſſcted therewith the time of the Compryſins : And th 
4 B b pryung —_— 
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98 | Doubts | and Oneftions 


LEE 


the firſt annualrent was prior, the Debitor did no prejudice to :give the 
ſecond; the Lands (as ſaid 1s ) being able to pay both. f 
| Ifthe ſecond Annualrenter may redeem? | 


Baſe Infeftment. 


T And, holding Feu, beingdiſponed to be holden either of theDiſpon- 
L er or of the King; And the Diſponer being obliged to infeft by two 
Inteftments, the one to be holden of himſelf Blenſh; and the other of the 
Superiour as the Diſponer held: Q@zzrirar, If the Buyer think fit to 
hold of the Diſponer and does not make uſe of the Procuratory; Whether 
during the time that he continues to hold of the Diſponer will he be lyable 
to relezve him of the Feu-duty ? ' DT” y | 


. 


Infefiment in # Right, both of Property and 


: Anmalrent, 


Sum of Meney. being. lent, and: thereafter ( for further ſecurity ) 
A the Debitor having, granted. a. Diſpoſition, whereby he is obliged 
to infeft the. Creditor in.an'\ aunualrent out of certain Lands; And like- 
wayes to. infeft him in. the property. of the Lands: '( being extended to 
2 twenty.pound-land,) for ſecurity: both of the principal Sum and annual- 
rent; So that he might have Recourſe both to the: Lantls and Poſſeſſion of 
the ſame ;.. until he be ſatisfied, both ofthe principal Sum 'and' bygone 
Annualrents-:.,, And rhat by two Infefrments under reverſion : and that 
he may have recourſe to either Right as he ſhould think firand though he 
ſhould make uſe of either; that he d not be precluded, but wife uſe 
of the other alſe oft as he thinks fit : which Right is pavced by a Charter 
and Seaſin following upon: the ſame. Quzritar, There being a Non- 
entry of the, Creditor; ; whether before Declarator, the Retont-Duty of 
the Lands, or the Annualrent of the Sum (being' one hundred -pounds 
ſterling Yearly) will fall and belong ro-the Superior? Seing the Antmal- 
ten tn 5, It is Anſwered. That it is thought, the Right being 
inſtar Hermaphroditi, and neither properly a Right of Annualrent'nor Pro- 
perty, and yet both, It is thought, that 1n Law (as a Hermiaphrodite is 
repute to-be./exas prevalet#ts) 10:10 this caſe Jas 'proprietatis trahit ad ſe 
Jas inferius : And it being the Deflign:of the Creditor, to ſecure both the 
principal Sum and Annualrent, and that the Debitor ſhould continue in 
© ofſeſton (and.in Wadfſets improper, where the Debitor is to poſſeſs ei- 
ther upon a Back-tack; or wer ws the Annualrent is not Debitam 
fund) Tt is therefore intended thar there ſhould be a Right of Property; 
But ſo.that the Annualrent ſhould be ſecured in:manner foreſaid : Asif in 
2 Right of Wadſet witha Backack, it ſhould bealſs provided;jthat the 
Back-tack' Duty ſhould be Debiram funds, and that: it ſhould be lawful to 
6 Creditor to poind the Ground for the ſame,! as if ix were ſecured byan 
eftmenr of Annualrent., 44 91981 ba warns wills. 
| ET SORE d 4 Infeft- 
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Tt nfefiment for the uſe and behoof of another. 


F a Right be granted to the uſe and behoof of another, -will the Right 
| Forefault by the Treaſon of the Vaſlal, in prejudice of him to whoſe 
uſe it is? de quo wid. Wadſet Heretable or Moveable, Let. O q.4 _ 

. And: farder if the Vaſlal be' Yearand Day at the Hornj whether will 
his Liferent fall in prejudice of the Uſuarias? And if the Uſnarias be Year 
and -Dayat the Horn, whether will his Liferent fall to the Superior or 
not? Ratio Dubitandi, That Uſuarias is not Vaſlal andyet has real Intereſt 
out of the Lands holden of the Superior. 104311005 207 bo 


_ Conditional Infeftments.. 1% 
- A Mother,being debarred from her Joynture many Years, upon occafi- 
A onof Incumberances, and upon that Ground being Cred#tr;x t6 her 
Son for a conſiderable:Sum of Money ; and likewayes out,:of reſpe& to 
her Son, having taken a Right to a Compryſing for certain preat Sums; 
Did Aſſign to her Son! (being the'only Son of' her Marriage with his'Fa- 
ther) both the faids Intereſts,to himſelf and the Heirs of his Body, whilk 
Failzieing toherſelfand her Heirs; with a proviſion that he ſhould not 
have Power to alter the {aid Deſtination; andif:he ſhouldaker the fame, 
the Afſignation ſhould be void : But the Son, having made no uſe the'faid 
| Compryling, and:there being, -no-Infeftment thereupon; is Infeft 'in the 
Eftate as Heir to his Father, - Qazriter, What' way his Mother and her 
Heirs may be ſecured, ſo thatthe'faid proviſion may beietip&ual to them, 
in caſe the condition exiſt by the ailzieure of the Heirs of hisBody? 14» 
Jmer. Tris thought, 'that the Son/fhould give her'a Bond making mention 
of the Mothers favour to him; 'ahd'of the ſaid: Subſtitutitn' and proviſion, 
and that it is juſt it ſhould be made effeQtual to her-in the2caſe foreſaid;'if 
it ſhould fallout; and that. by: the Afſignation her Right is Eiquidate/inthe 
caſe forefaid, to:googo Merks, ct0: be ' payed- to her and; her foreſhids: 
Therefore, without ;prejudiceiof the {aid o—_—_ and-Proviſion,' he 
ſhould be obliged-and his orher- Heirs ſucceeding to him in his Eſtate, 
Failzieing Heirs:of his Body, 'to-pay to -her and her Heirs the Sum' fore- 
ſaid at the firſt Termof Whiceſwralay or Martizmaſs after the exiſtence of 
the aid Condition,'andrheFailzie of the Heirs of his Body :' And forher 
better ſecurity he is to be obliged: $0 Infeft her; and her foreſaids than 
Annualrent effeirand:to the fayt:Surm out of his Eſtate, beginning the firſt 
Terms payment;-at the Term of Whiteſunday of Mariivmaſs after the 
Failzie of Heirs of his Body incaſe they faill ;' with this'ptovifion, thatin 
reſpeR the ſaid Infefrment is-not-to be efteftval,” but in' the caſe foreſaid, 
it ſhallmot be prejudged nor queſtioned upon-'pretence of 'atiy-length or 
lapſe of time or Preſcription: - And that the fame ſhall not Commence or 
begiatorun,until the faid Right become effeCtual in the caſe foreſaid:- 
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roo Doubts and Queſtions 


| If an Annualrent be Diſponed out of diverſe Lands, to be holden of 
the Granter ; and a Decreet of poinding of the Ground be got as to ſome 
of the Lands, will it make the Right publick as to others ? 


[ nhibition. 


Nhibitions upon Bonds or ContraQts, ifthey import only, that nothin 
| ſhould be done in prejudice of the fame and execution thereupon: 
So that the perſon having reduced upon the Inhibition, cannot make uſe 
of the ſame to ſuſtain any Right, but ſuch as Depends upon the Ground 
of the Inhibition ? i | 

Both the perſon Inhibited, and the perſon receiver ofa Right being out 
of the Countrey the time of the Inhibition: QCuzritur, If the Right be 
Lyable to Reduftion ? Ratio Dabitand;i, Both the Inhibited and the par- 

Receiver ſhould be certiorated, and put # mals fide: And as the Per- 
ſon Inhibited is not certiorate, ifhe be out- of the Countrey, if the Inhibi- 
tion be not Execute at the Peer and Shoarof Leith, fo there is eadem Ratio 
as tothe Lieges. | 

An =; rnb uſed upon a Conventional Reverſion or Legal, againft 
a Perſon Inhibited: Will the Inhibition affect the Renounciation granted 
by- him ; ſeing he may be forced to give it, and it has Dependence upon 
a Right beforethe Inhibition ? | 
'; Tf an Inhibition being Execute againſt the Debitor only, and being 
#n curſu only as to the Inhibiting the Leiges, where the Lands lye being 
ata'greatdiftance; and-Intimation in the mean time to the party who 
is about to-bargain with the Debitor ; wall put the ſaid party iz mals fide ; 
Sothat there-may be a Ground of Reduftion, Ex capite Inhibitionis a- 
gainſt the party lnhibited; and that the ſaid Right is fraudfully made and 
accepted, without:a neceflary cauſe, in defraud of the Creditor, and after 
itimation of his Diligence!?: | ft; 

-\-A whole Barony ot Land being affected with an Inhibition, and being 
thereafter Diſponed in ſeveral parcels to diverſe perſons: If one ofthe 
faids purchaſers ſhould bediſtreſſed by a Reduction 'ex tapite Inhibitionis 
may he have recourſe againſt the others-for their proportional parts, for 
tus Relief they. being rem correi debendi? Vide Annaalrent Quzſt. 1ma. 
:; Jaiter anIshibition is Regiſtrate, andFourty Dayes are paſt; if the 
Creditor getting notice that his Debitor -has Lands within other Shares, 
may inhibitethe _ there, and Regiſtrate within Fourty Dayes ? And 
3#.1nthat caſetheDebitor muſt be himielfagain certiorate ? 

. By a Minute, an Eſtatemuch incumbered being Diſponed; and the price 
being agreed upon ata certainrate per Chaldey or x oo Merks, But ſo that the 
Incumberances ſhould be purged by the price pro tanto, and any Eaſe by 
the Creditors ſhould redound ro the Seller ; and the whole incumberances 
being purged, the Buyer ſhould Compt for the ſuperplus of the Free-Mo- 
ney, 'and ſhould-pay beſide 20000 Merks, after allispurged: Quzritar, 
Whether the Benefite of the ſaid Contract can be affected with an Inhibiti- 
on, or with Arreſtment, ' at the inftance of Creditors of the Diſponer ? 
Ratio Dubitandi , 'The ſaid Benefite is not Liquid. | | 

| If Inhubition.does aftectLands acquired-/after Inhibition ? An/wer - AF- 
firmative, The: Debitor 'not being Diſcharged to Diſpone the Lands he: 
-has preſently, but ſimply his Lands and Eſtate. | If 
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Tat leaſt it affeQeth ſuch Lands as are acquired, within the Shire 
where the Inhibition has been uſed ? 

Caeritur, If Inhibition doth affeAt Bonds though Moveable by the AR 
of Parliament, ſo that the Creditor cannot Aſhen the ſame ? 

Caeritur, If Inhibition doth affect Bonds, ſo that the Creditor cannot 
thereafter Aſſign the ſame? Ratio Dabitendi, That it. is thought, the 
. affe& only real Eſtates and Intereſts; and there is no mention of Bonds 
and Debts which are Perſonal ; and they come not under the Geperal of 
Goods and Gear, Which are real things : Whereas Debts are Nomine, and 
Entia Faris &  Rationis. | 

If Inhibitions affe& Lands acquired thereafter ? The Ratio Dabitand: 
is, No Diligence can affe& ror Ezxs, and what did not belong to the De- 
bitor: And if Inhibition will not affe& Lands when it is not Execute at 
the Mercat Croſs where they lye, much leſs can it afte&t Lands that has 
not Sitam as to the Debitor, and does not pertain ro him : and the narra- 
tive of the Inhibition is, that the Debitor intends ro defraud his Creditor, 
by putting away his Lands, which does not militate, as to Lands which 
he has nor then. WM RD 

A Bond being granted after Inhibition, and thereupon the Debitor. be- 
ing denounced, and his Eſcheat Gifted, - Queri#ur, If the Horning and 
Gift may be Reduced ex capree | Inhibitionis? Ratio Dabitandi, That the 
Ground being taken my the SuperſtruAure falls, ſo that the Bond being 
reduced the Horning doth fall. Contra, The Kingis not concerned upon 
what Ground the Rebel is at the Horn, ifthe Horning be valid and for- 
mal ; and the Inhibition doth import only, that the Debitor ſhould not 
give any voluntar Right, whereupon'his Eſtate ' (which is the ſubje& of 
Execution for Debt) may be taken away : but not-if he ſhould commir 
Crimes, either of 'T reaſon, or ſhould be Rebel, or dodeeds 'wherupon 
Recognition may follow; That the King or other Superiors ſhould be 
prejodetl of their -Right and Caſualties of Forefaulture, Liferent- 
Eſcheat, &'. George Marſhal contra | 


Inbibition upon Teinds. 


- 
\ + 


I F Inhibition upon Teinds interrupteth preſcription, without a citation; 
| ſpecialy where the poſleſſor is in poſſeſſion by a Right? | 
It Inhibition puts a party, bruiking, by a Right,” in male fide; ſo as, be- 
= TO be reduced, to be tyable for. bygories after the Inhibition? 
weeadale. {oo eo ” ; 


If to the effeft foreſaid he be tw ru ae, becauſe being Commiſſioner 
for the Earl of Lauderdale; he prevailed upon the ſame Grounds againſt 
: FAT y YR) N MISSS\ & No . w_ « | | | 
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Onationes, quz extedunt ſumman quingentorum ſolidorum ſroe aurtorum, 

inſinuande ſunt ; ut effuſe donationes coerceantur, & ne fraus ſiraatur 
- Creditorabus falſis donationibus. Inſinuatioeft publicatio — ata, 
. vehejus, quod agitur «pud Judicem in ſeripturam redatio. Perez. Init, Lib. 2. 
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Doubts ard Queſitons. 


1 tance. 


Y the common Law of the Romans, , and by the cuſtome of Fraxce, 

Inſtantia perit after three Years, as toall effects of it, 9. g. Interrup- 

tion of Preſcription : But without prejudice of the Action, if it be not 
preſcribed, ſo that a new Action may be intented. 


Inſtantia. 


JFentic per per amp omnia att a perire dicuntur, quod inteligendum de FO 
Pirvis won de aeciſoriis : & Inflantia perempta vitinm Litigioſi non atten- 
ditur. Theſ. Beſ. in Liter. I. 22. verbo Infſtank. 


Inflrumentum Guarentigiatum. 


TI N, Tfrumentume quod Dotfores wocant Guarentigiatum (ſeu confeſſatum habet 
Executionem paratam, & vim ſextentiz. Belold. 'Thel. verbo. ccamoand 
giatum Inſtrumentum. p: 338. Sect. ultima. 


 Interdi@10n. 


FF Interdictions be null, becauſe the Executions do not bear Oyeſles? 
2 Park Gorgos, 
., :Ifa,Perfonhaving no real Eſtate, but perſonal Bonds, may he not be 
orendiced If there be cauſe ? at the leaſt that he cannot give away his 
Eſtate withoutan Onerous Cauſe? Retro Dabitandz, Tnterdietions, are 
thought only toaffect Immoveables. Mr. John Bruce Meinifter.. | 
p If a Hurband can be interdicted to hisown Wife, being iz ejus uifes 
OUT A * 
If an Interdicter can conſent to a Deed in his own Favours ?' 
If Interdiction be louſed, will Debts. contracted in the interim be va- 
li ? Ratio Dubitandi, That by thelouling itis acknowledged that he is 
es, ;; And ſeing no Act of. Prodigality. or Facility before pr after 
prodgatin frocord, exex! lag fraſunirar eden, and thar he 'was not 
that vatering, © , ties 
Ide Horofa Perng Iaerdicred 1 able 6 a Perſonal Executi- 
on; T-- Sint his AAhe T 6 


T M dare}, gp Unis; deci "Dies, bidlend £ | - 


Tus (Intra) incladit ſus extrems, & excludit ea que F ant extia:. & fi 
Terminus aſſignetur ad aliquid Ufacre » Intra decem Dies, qualiber d; 
diftoruns _— dierum att us AY poteſte" . Bel. Lit. I. 16. verbo Inner. 


on ain, 5, a0 
any 
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viz. That the Executor is lyable to the Creditors, bur not the Donator. 
Que Ratio, that the Eſcheat declared ſhould free the Intrometter? 
If the Declarator be after intenting of the Cauſe, will the Intrometter 


be free ? 


Inve#42 & illata. 


F a Perſon aſtricted as to I»ve#a& il/ata tholing Fire and Water, ſhould 
L buy unground Malt, and after he had brought it. within the bounds 
aſtricted has ſold it ; will he be Lyable for aſtricted Multures? "3 


Duobus Inveftitis per modum Confirmationis, ſed 
poſterius acquirentis- Fure prius confirmato, 
ater ſrt potior 9 


(Co pradia alienantur de ſuperiore tenenda, id fit vel per modum Reſigna- 
tionis vel Confirmationis : ſ6 igitur Alienatio fiat de Domino ſuperiore te= 
#enda , per modum Confirmationis, -& ex ea ſaſjna ſecuta ſit :  poſtea wero alie- 
xatio terre eodem modo _tenende. alteri fiat, & ex ea nedum ſaſina ſed Confirma- 
tio acceſſerit, ac denique prioris acquirentis Jus ſed poſterims, confirmatum fu« 
rit: Quaritur, Ex iis acquirentibus ater potior ſit ? Et quidem dubitationis 
( alla, ea ſubeſſe videtur ratio, quod per Reſignationem alienans penitus deveſt- 
Far : ſaſina autem cum ſit in replus poſſe & tribuere videtur quam reſignatio que 
ad rem tantum eft : verum exploratt Furis eft poſterigs acquirentem potiorem eſſe, 
cum prior nattas ſit jus perfetfum & omnibus numeris & partibus abſolutum, 
zdque a poteſtatem habentibas;; alienans ſiquidews nec alienation nec ſaſina priori 
data Dominas eſſe deſiit, & penes quem eſt Dominium penes eum remanet poteſt as 
alienandi per quam Dominium definitur : ſicut autem alienatio alienanti Domini- 
um haud adimit cum ſit jus perſonale, nec in re tantummodo ſed ad rem conſe- 
quendam, ita nec ſaſina ex ea difſ: afitar, cum ſit prorſus nulla & irrita utpote 
predii de Domino diretto tenendi © nam [aſina pradii de aliquo tenendi inants & 


_ - Ex iſtic eluveſcit quanti. moments ſit habilis ependi modus : ut enim ; Phy. 


Hunt ate poteſtar iners, nec in attum 
Mw CHIX em mods habilis & ad attum oh io idonews 


Be mice oh; Forms xines Holes (0 wage dicpur) date 


yi confirmationem maluerit ; in eum quadrat (quod multis altis caſibus locum 
bet "Ward Brocardicumt) Ouod potubt'noluit, quodvoluit faberenequivit. © 
Sj © 4 ns 3 Ye 6.4 Y | 3g CT , _ ve. FR z | A 
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104. | Doubts and Queſtions 


Trveſtitura. 


Nveſtitura eſt vel propria vel abuſrua, per illam poſſeſſio nn in Aactidien- 
[ 4 cg, pal ph haud tranſit, nec enim in poſſeſſions Tibbants ſed 
in ſigno & praambulo quodars confiſtit. Jus fluviat. p. 737. 0.77. 


Fura com plexa. 


'Ura complexaas Eſcheats ſingle, Societies for certain Years,do theſe fall 
under Executry ? Ratio Dubitazdi, The ſubjets are mobilia : Cantre, 
they are not liquidand cannot be valued, fo that there can be no appretia- 


tio or male appretiata. | 
Furamentum. 


p50 ramentum ſortitur naturam, & conditiones contratius cui adjicitur, & 
intelligitur rebas in eodem ſtatu permanentibus. Theſ. -Beſold. verbo E- 


hegelubd. p. 207.” 
 Furiſdifio. 


AAOribus Juriſaittio non datur Jare Magiſtratus ſed in agris confiſtit, ab 
EE iis inſeparabilis ſcat ſervitus in gleba, & figillum in A '& w ſuper 
Bronte tr nebula ſuper ? mage per potentiam att ivam. 
; 
/ 


Proinde ſs territorium diuiaatur, minime Juriſdiitio ſeparatur, ſed una cum 


partibus dimembratur. Thel. Beſold. Lirera L. P. 547- 

Furiſdiffio Camere Imperialis. 
AN Ceſar morte Turiſe diftio Camere Imperial expiret, wel ſit in Suſpen- 
A /o? Beſold. Thel. verbo Camergericht, 136. Ws je 4 
 Fus accreſcends.” 


WW Hen a Sum of Money is payable to a Widow in Liferent, and = 
/. Y _ the Children of her late Marriage in Fee: Qugritur, If any of 


. 
, 
E # 
. 


the Children ſhould deceafe, Whether their part will accreſce to the Sur- 
vivers? or if they muſt be Executorsor Heirs to the Child deceaſed? Ratio 
Dabitand;, That the Fee is not given to individuals »ominatim, but to 
Bairns & Liberis; and beforeit bedeclared that they have Right as Libers 
and fo the Fee eſtabliſhed in their perſon, they are deceaſed; and there- 
fore locus eft Juri accreſceya}: as in thecaſe of Heirs Portioners before they be 
ſerved Heirs, 'if ſome*of them deceafe, their Right will accreſce to the 


Survivers. il | 
f _ "Tus Maritt 
Ms mathe difſolved within Year and Day, .by our Cuſtom the 


d has rcither Tocher nor any other Benefire by the Law 
” as 
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as Courteſy: Neither the Wife,if ſhe ſurvive, will have Jointure or” e 
if there be no Children. © Qu#ritur, if the Husband ka not Jas eg 
as to Moveables, whether Extant or conſumed ? Ratio Dubitandi, Theſe 
other Proviſions are preſumed to be in reſpe& ofa Marriage durable and 
ſtanding, at leaſt for the ſaid ſpace; whereas the Right forefaid is founded 
upon the Relation of Marius ; & ipſo momento thathe was Married he was 
Husband : But it ſeemeth, that ſeing the Wife would not have Jus Re- 
littz by the Death of her Husband, he ſhould not have TJrs Marits ; ne So- 
cietas iniqua & Leonina ſit : But as to bona conſumpta, it {eemeth that fecit 
ſua, being bona fide Poſleſlor. | | 
If a Husband lying at the Horn, and being thereafter relaxed, will 
loſe only the Mails and Duries of his Wifes Lands reſting before and- be« 
coming due during Rebellion? Or if his Tus Mariti and Right to theſe 
Mails and Duties; during the Marriage, will fall entitely ; ſeing he might 
Aſſign his Js Martz, and his Right:not being during Life he is in the 
caſe of an Aſſigney toa Liferent, which falleth underthe Aſſigneys ſingle 
Eſcheat? | bi | 
If a Proviſion ina ContraCt of Marriage with a Widow (having given 
a Tocher) that her Husband ſhall not have J.» Mariri- to a certain Sum, 
nor toany other Sum except the Tocher (ſpecially ſhe having diverfe 
Children of her firſt Marriage) be not valid ? Lady Red-hoaſe. 
A Bond being conceived in favours of a Woman conditionally, who 
thereafter Marrieth, and dieth before the condition exiſt: Cueritur, Tf 
the Husband will have Right Jure Mariti? Anſwer, he will; per Legem 
gue: Legata, ff. de Reg. Furs. | OY | 
_ Quid Juris, As to conditional Legacies, if the condition exiſt after the 
usbands Death, if they will belong to her ſelf? Yjde the faid Rule and 
the reaſon of the Difference, | | 
If his Fs Marits may be Compryſed? And if it may, whether the ſaid 
Right wall fall under the ſingle Eſcheat of the Compryſer ? 
If a Husband be Foretaulted; Qwzaritar, If his Jus Mariti falleth un- 
der the Foretaulture? Ratio Dabitandi. The Husband has Jus Maritt, 
upon pretefceand'in orderto Adminiſtration ;/ and the Law *preſumeth 
that he will Adminiftrate as he ought: and the Relation and Js | Merits 
'heret offibus and 1s perſonal. | JON; "_ 
- There being a Proviſwn in a Contratt of Marriage ; that the Woman 
ſhould beexcluded from any Intereſt in Terce/or'third of any other part 
of Moveables; {o that'the Terce is no Communion as to her + Queritur, 
If notwithſtanding there will be Communion as tothe Husband, fo that - 
he will have J-s Maritz,as toany Moveable Eſtate.belonging'to his Wife ? 
.'. A,Woman havuig Right toan heretable ſum, if Diligenceand charges 
be, uſed for payment,! Q#zritar, If ipſo Fare it becomes moyeable, ſo that 
the Husband has therafter Right Jure mariti? Azuſwer, Tt is thought that, 
as to the Decition of this queſtion, much will depend upon circumſtances; 
and ifdiligence be uſed in'order only: to ſecure the Sum, and' that the De- 
bitor be ſuſpect, the Sum will be {til} heretable : ſpecially if adjudication 
Followiin favours of the wife and her Heirs. gh 90 OE 
__ * "Queritwr,Tfa Proviſion in a Contrat of Marriage, that the wife ſhould 
'yetairwa'Right of ſums belonging to her,and thar ſhe may __ of the ſame 
- without:conſent- of her Hus _ valid and tobe ſuftained? Anſwer 
65 D 
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Affirmative, ſeing {uch pactions are not contra bonos mores Or jus gentium, 
ut on the contrare, are conform to the Roman Law : and when any ad- 

vantage is introduced in favours of a Husband, or any Perſon jure poſitivo 
or municipali, they may renounce the ſame. Mr. Toh Arthur. | 

Guzritar,Tf the Husband be Lyable to the Wifes debts & quatenus? An- 
wer. Tt is thought,he ſhould be Lyable ; qzia penes quem Emolumentum, penes 
eum 0845; But it is thought he ſhould be Lyable only quarenus Locupletior, 
and according to his intromifſion and as a Tutor, the Wife being i Tutela ' 
2ariti: and though he has Right jare mariti & Communionis, to that which 
belongs to his Wife, that ſhould be underſtood Debitis Deauttis. | 

If, after the Marriage is difſolved, it be found that there was a Debt be- 
longing to the Wife during the Marriage, . Qzer:iter, If the ſame will 
belong to the Husband ſurviving, Jure Marit: ? Anſwer, It is thought, 
The Law gives what belongs to the Wife, to the Husband as Admini- 
ſtrator; And the Law preſumes that he Adminiſters behoovefully : But 
if a moveable Debt was not known the time of che Marriage, and is yet 
due, there may be ſome Queſtion ; and yet it is thought, that it ſhould 
fall under -the Communion. | 

If the Wife be provided in fatisfaQtion of Terce or Third ; Q«zritar, 
In that Caſe, If ſuch a Bond will fall under Communion, or if it will 
belong to the Husband Jure Mariti ? Cogitandum. 


Fus Mariti & Re'idte. 


F the loſs ariſeing by. the aft of Parliament anent Unlawful Ordinations 

and Marriages, be underſtood to bea Privation; ſo that ſuch Rights ceaſe 

25 if they were not Married ; amittuntur, non commutantur : and the wife 

and Husband have Right to their own eſtate, free of jus merits & relitte, 
as if they were not Married ? Lady Aitoan. 


Jus Relife, 


h. A Woman, by contraQ of Marriage being; provided toa Liferent of all 

= {YN that ſhould be Conqueſt, whether Lands, Sums, or Goods, Quzri- 
tar, Tfſhe will have Right to the halfor third of the moveables jure relitte? 
or if eo ip/o that ſhe is provided to, and accepteth a Liferent, itappeareth that 
ſhe.renounceth her Communion ?: Whereas on the other part, that provi- 
ſion being in her favours, and ſhe not being excluded ; it ſeemeth ſhe and 


—— 


- 


| her Executors ſhould not be excluded by it. 
Tf the Husband may, by Donatians in Liege pouſtie, prejudge the wiſe 
and bairns of their part? Aſwer:the nature of the Gifts is to be conſidered, 
if they be fo jiwmodice & inofficieſ, as it may be preſumed, they are given 
of purpoſe to fruſtrate 'them. BG: 7 


Tus Superveniens. 


J F a Perſon having no Right to Lands ſhould diſpone the ſame;{o that the 

acquirer {hould be infeft upon his Reſignation ; and there after the diſ- 
poner ſhould acquire the ſame, and being infeft upon the reſignation -of 
the Heretor, {ſhould diſpone and reſigne in fayoursof another for onerous 


cauſes, 
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cauſes ſo that he ſhould be infeft: Q«zritar, which of theſe, who acquired 
theſe Lands, from the ſame author will, be preferred ? 

That*Brocard Jus Swperveniens &c. will it hold in the caſe, wherethe 
Right is ſupervenient not to the diſponer, but to his heirs? or where the 
Heir to the Diſponer had Right himſelf the time of the diſpoſition ? 

'  Quezritur, quo caſu Jus Superveniens accreſcit? And if it ſhould beun- 

derſtood of the Right only of moveables, and ſuch things as may be tran(- 
mitted without infeftment ? And not of Lands and others,which cannot 
habili modo beconveyed, much leſs accreſce, without Infeftment ? 


| Fuſtice-General. 


J* the Tuſtice-General may be Judge to Ryots, or any Crimeor Deli, 
| whereof the pain is not defined by Law, bur left arbitrary? 


K. ; | 
Neareit of Kin, 


HE Intereſt of the neareſt of Kin is, that they may be confirmed 
Executors, and if they die before confirmation they do not trans- 
.. Mitt: and yet ifthe Teſtament be confirmed by any perſon, a- 
ſeitur aftio againſt the executor, who is Lyable to the neareſt of kin which 
they tran{mitt. | | | 
There being three perſons who are neareſt of Kin to a Defun&, and the 
edi& is moved and: ſerved at the inſtance of the Procurators-fiſcal, and two 
confirmed only: whether will the third baveaQtion againſt the ottigg rwo 
as neareſt of kin for apart? Ratio: Dubitandi,. Thatthele whoare om 
of Law cannot have Right de fao; unleſs they confirm; that being '#:0avs 
adeund; in mobilibus ; and the neareſt of kin by the aft of Parliament hasjon- 
ly.-an aQtion inthe caſe where he cannot adjre, there being executors 
nominate and confirmed who. have Right to the office and a third part; fo 
that the neareſt of kin may purſue for the reſt. ee ONS 
| When the neareſt of kin have ation againſt the Executor Nominate, if 
ſome of them deceaſe before confirmatian, whether will rhey tranfmitc 
the forſaid ation? Ratio Dabitandi, it is hot Officinw but Jus legitinum, 
which may be tranſmitted, as the relifts part and bairns part, without re- 
ſpeC ro theconfirmation; and onthe other part, it may. ſeem, that ſeing 
they did not intent aQtion before rheir deceaſe, they do not tranſmitt; and 
in ſuch caſes the intenting of ation is inſtar aditionis, and' there is-no re- 
preſentation in moveables. | 
There being two Daughters, of which one, being Married, by her Con- 
traQt of Marriage accepts her Tocher, in fſatisfaQtion of what ſhe could Pre- 
tend to by the deceaſe of her Father and Mother, Guzriter, the Father 
having ſurvived 'the Mother, whether will the other Siſter have entirely 
her-Mothers part as neareſt of kin toher? | Ratio Dabitand;, The other 
hadrenonnced: And onthe other, part the Mothers pars did entirelybelong 
to 


* 
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to her ſelf and to her neareſt of kin: and the faid {iſter that renounced 
is alſe near to her Mother as the other? Vide Renounciation, Litera R, 


A&A 1 N G6. 


F the King take burden, in a Diſcharge granted by a Minor, that he ſhall 
ratify at perfeCt age, Q#eritur, whether the Kings ſucceſſors will be ly- 
' able repreſenting their predeceſſors ? Ratio dubitandi, The King ſucceeds 
not as Heir but Jure Corone:; as 1n the caſe of ſingle incorporations, V: G: 
Bishops, who are ſaid to be ſucceſſors, and are nor Lyable to the debts of 
their predeceſſors, or in the caſe of feuds ex pacto & providentia? Copitan- 
dam. iEarl of Tweeddale and Dake and Dutcheſs of Monmoath. 
If the King bein the caſe of other Minors? So that a revocation is not ſuf- 
oem t, unleis a reduction be intented Debito tempore, intra quadriennium 
wtile | 


o 


King and Prince. 
]F the King and Prince be to be conſidered as incorporate, ſo that theſe 


who ſucceed are inthe-caſe of ſucceſſors of Church-men, and do not 
ſucceed by Inheritance, but by ſucceſſion ? 


L. 


Laudimium. 
& I Audimium debetur Uſufruftuario, non Proprietario. Theſ Beſ- 
<< ' oldi werbo Handlohm. P..359.. verſus finem. 
« Licet Dominus direQtus, poſt alienationem ab Emphyteuto 


« fatam, novum poſſeſſorem inveſtiat, nulla fatta: mentione Laudimij 
© aut ab co cenſum recipiat, tamen ſuo juri non: cenſetur renunciare, fed 
«'Taudimij integram exaCtionem habet, niſi expreſle donaverit, 16:4. p. 
« 260. ſect. 2. rnd ob : | 

© Laudimium nondum exactum connumeratur inter frudtus pendentes : 
*& fi Emphyteuſis pertinet ad parochum, illud non'exaftum, ad hxredes 
« haud tranſmittitur ; ſed cedit ei qui in beneficio ſuccedit. ibidem. 


Lawburrows for Burghs. 


JF a Burgh be Lyable to find Lawburrows for their Burgeſſes? The 
Lord Theſanrer-Depat. 


| ' In Leto: 


F in Leo, aPerſon,having children,may marrie their Mother, in order 
to their Legitimartion, in prejudice of his Heirs ? | | | 4 
If after a criminal and capital ſentence, a perſon condemned be 1n Legs- 

F1m4 


tima poteflate * Sein he cannot be ſaid to be i Leo, and the Sentence 
doth not affet 7mmobilia. 

If a man on death-bed be acceſſory to Treaſon, whether will his Eſtate 
forefault in prejudice of his Heir? 1: /eemeth, thar though'i» Leo Lands 
cannot be ſold or annailzied any way in prejudice of the Heir, that being 
only the caſe of the old Law of deeds :» Leo: Yer conſequentially a man 
on death-bed may do many deeds in prejudice of the Heir,anda Traitor on 
death-bed may be taken out and puniſhed. _ 

If a Band being heretable, may be made moveable of purpoſe iz Le##o? 
 Execautors of Colonel Mathiſon. George Hadden. - 

If an infeftment be given, of Lands holden Ward, upon the reſignation 
of the Father ix Leo; anda reverſion apart ro the Father to redeem upon a 
Roſe-noble; Qzeritzr,if the Ward and Marriage be cut off? Anſwer, if the 
Lands hold of a Subje&, Sib: imputet that he did not enquire and know the 
condition ofthe Diſpaner : But if they hold of the King, there may be ſome 
queſtion; Seing the Kings Grants m_— nd upon Obreption ar 
Subreption,and the negligence of his Officers ſhould not prejudge him: and 
it appears the courſe forſaid, was taken of purpoſe to defraud the King of 
his caſualties, being in ſpe proxims; and the diſponer having Provided for 
himſelf that he ſhoula be maſter of his Eſtate by the Reverfion forſaid : It 
3s thought there isa Deciſion in the ſaid caſe, in favours of the King which 
ſhould be tryed. HR 
 Aperſonon death-bed having made a Diſpoſirion in favours of'a Credi- 
tor, bur to the Prejudice of his other Creditors ( The DefunQs whole eſtate 
being diſponed in favours of the Creditor forſaid ) Qzeritar, If the De- 


funCt could on death-bed prejudge his other creditors, and preferr one to 


all his other Creditors? - S-eing perſons —_ death-bed are not in 
Liege Ponſtie as to any deeds But the making of Teſtameats; and not as to 
deeds inter vivos; and if the Defun& in lus Teſtament had made ſuch a 
Conveyance in favours of a Creditor it could not have been ſuſtained ; and 
any deed done on death-bed is upon the matter but a Legacy or codicill : 
and a dying perſon ſhould not be allowed'to do any fraudulent deed; and 
itis a fraud where, there are many creditors, to give one the whole eſtate: 
and a perſon i» Le#ocannot Prejudge his Heir; and « fortiori ought notto 
prejudge his creditors, who would be preferable to Heirs: and as in the 
caſe of compryfings within year and day all creditors ſhould comeia pars 
p<ſſ« ; So Diſpoſitionson Death-bed ought to be tothe behoof of all other 
creditors? . Copitandam. © | 97: ow} 
| - A Defunct having on death-bed madea Diſpoſition relating toa former 
and in corroboration of it did nominatetwo of his Name to ſucceed; Que- 
ritur What will be the import and effect of it? © An/wer. It being on Death- 
bed it cannot have the. effect of a Diſpoſitionunqueſtionable ;/ but only of a 
declaration of the defuncts will, which ought to-Determine (at leaſt to 
have wage with ) the friends. © | 

Ifaperſon ſtricken with a Palſie, So that hecannort goabroad, but other- 
wiſe having ſound Judgement and Memory; ifafter a confiderable time he 
deceaſe in that condition,will he be Zht to be 4» Leo after the contra- 
cting the Pallic? Ratio Debitand;, That perſons Paralytick cannot be 
ſaid to have morbas ſontices; and diverſe, after they have bees ſo, have 


beenable to do affairs and have _ Children; and therefore it is —_ | 
| Ee that 
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that it is to be conſidered if there be a Complication of any other diſcaſe,of 
which it may be thought that he dyed ; and from the time. of the contra- 
cting that ſickneſs he 1s-to be eſteemed ro be ix Leo. 

W hat is the reaſon that a third party acquiring a Right made i» Leto, 
though 4ozs-fide will be lyable to reduction?  _ | 


wi Legacies. 


Queritur, Ifan univerſal Legacy,whichupon the matter is a Teſtament - 
and ultima Voluntas de aniverſitate Bohar#m, may. be proven by the oath of 
the neareſt ofKin? Arnſner. It 15 thought it may be ſo Proven; Sei 
Scripture is not de forma Legati; and a Legacy not exceedingan hund 
pounds may be proven by witneſſes; and a Legacy exceeding that value is 
not probable by witneſſes, not becauſe. That Scriptum is de eſſextia, but ob 

xa fidem teſtiur:: and therefore whatever value it be of, it may be pro- 
ven by the oath of the neareſt of Kin, . | 

If aPerſon being named |Executor and univerſal Legatar ſhall be fore- 
faulted before he be confirmed, will hisintereſt forefaultto the King? Ratis 
Dabitandi. albeit a Legacy will forefault, yet in this caſe the Legacy being 
univerſal,and being Corned to the Nonunationyis.of the nature of Inſt 
tution ; which, being an office, does not forefault.  - PE. 

If a Legarar ſhould commit Treaſon before the Teſtators deceaſe, will 
his Legacy be void asin the caſe, of his deceaſe ?: Anſwer, The Legatar not 
| being capax tempore mortis Teſtatoris, having committed Treaſon, the Le- 
gacy is void. -, SES - PE X 

Ifa Legatar doe not own . the Legacy may a creditor affe& the ſame? 
and if there be a difference betwixt the Legacy and a Donation? vide © 
Donatio non acceptata. in Litera D. NN = py Lies 


Conditional Legacies, 


Lepacy being Left to an appearand- heir, with that proviſion, that 
A che Legar ſhould notquelſtion the DefunAts will, NN diſponcd 
his eſtate both heretable and moveabletoanather, both by Diſpoſition and 
teſtament: and a clauſe-irritant being ag jeQed to. the Lac » Thatrhe le- 
atar ſhould both not impugn, and fhould, ratify the De nes deed; and 
| Hould diſpone and convey any Right he had, 1n favours of the faid other 
party;and if he failzied or contraveened in either,that he ſhould loſe his le- 
acy: Qazritur, If tit appearand heir ſhould pyrſue an Exhibition ad 
/iberandum, and being required ſhould not be free to ratify and diſpone 
- marr whether the .clauſe irritant be committed? 1 is anſwered, 
atthe aid: legacy is. not left in theſe.terms, that if upon Deliberation 
having op for that purpoſe; he ſhould think it his intereſt rather 
to accept the legacy than to own his Right of ſucceſſion, he ſhould, have 
the 9y ws But the ſamen is left,in caſe he ſhould cheerfully acquieſce 
to the DefunQs will, which he is obliged to do preſeatly ; being obliged 
todiſpone'Sinedie: & ubi Dies non adjicitur prejentidie debetur, 
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FF a Minor have a Right to a legal reverſion, as ſingular ſucceſſor tothe 
L Debitor, Quzritar, 'If he will be ia. the ſame Re Minor that is 
heir to the Debitor, ſo that he may redeem{atany time before he be ofthe 
age of twentie five years? Or if there be a difference, upon that account 
that the, Heir or his predeceſſor has.Right ab ivitio; whereas the ſingular 
ſucceſſor. Jatidit in jas.; and the reverſion being Limited by the Lawn 
favours of the Creditor,it ought not. toprorogate by the deed of the debitor 
Hamilton of Wishaw. 4 


Legatars and Intrometters, 


JF Legatars may purſue Intrometters, and ifthe Defenders will be heard | 
] to debatewhicther therebe free Gear? © Sa L 


| "De Lepatis. 
ET Epata ſant Teſtamentoruth appendices, & 1] drark _ dammodo 
«|, haredes. Perez Lib. 2. Tit, xx. + 'S 70 I oh 
 Legatum- Rei aliens. © 
Veriner Ifa perfor gn Deathi-bed ſhould name his appearand heir Ex- 
ecutor; and ſhould leave in Legacy to anotheran Heretable intereſt, 
or ſhould otherwiſe diſpone Lands; whether or not the Heir confirmio g 
the Teſtament may queſtion the fame asto the T, 


the am the Legacy foreſaid ? Butin 
this cafe the queſtion will be, how far, Res aliezz Cor ſuch as is aliens as tg 
the power of diſpoſing the ſame i» Lecto) way be Left? and Teſtaments 
being favorable,and the Intention of Teſtators being moſt to be conſidergd, 
whether or not the, Executor ſhould redeem that which is Left in Legacy 
being Heretable, and be lyable'in eſtimation apd tothe value thereof if be 
res aliens? Or ſhould fatisfy the Legacy ifit be' res ſue but Heretable,. ac 
leaft fo far as the Executrie will extend, vide Deathbed.' Quaſt. 2 & 3, 
L ters. D: : ws ts FI i" | HI th ” | 
" Res aliens Lage, non debetur wiſt ſciverit Teft ator rem alienam eſſe ;, non 


enim preſumitur Leg are voluiſſe ſp ſctwviſſet rem alienam eſſe. Perez. Lib. 2, Tits 


Incumbit dutew Togatario probare T if eorens ſehviſſe rem ſe ahtman, wi com: " 
Janitis perſonis Leg ata futrit ; pro quibas preſumitur ex affetFu eum Legaturuns. 
fuiſſe etiamſs alienam, Perez, bid. <a ll 53 
Obi Legaturres heridis valet Legatum, nee refert ſciverit Teſt«tor, an nou 
heeais eſſe ; facile enim preſtetur ec redemptione PH eſt. Perez. ibidemm. =. 
Dominium rei ſue legats tranſit in Legatarium ſtatim 4 morte Defuntti, Thi- 


dem. 
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Legatum a Legatario acquiſztum, 
ante mortem Defunii. 


NI Legatarius, vivo teftatore, rem Legatam conſequutus eff Titul, 0 oneroſs 
C emprionis wel alio, heres tenerur ſolvere pretium quod deaerat Legatarias, 
nec enim cenſetur habere rem cut pretiam abeſt, ſin vero _ euns adeptus 
eſt titulo Lucrativo, altter dicendum eſt, nibilque ab herede petere poteſt;, nihil 
erin ei abeſt & duz cauſs Lucrative in unum hominem, & unam rem, concur hs 


-on poſſunt. Tbidem. fi ex duobus teſtamentis. 
Res eadem duobus Legata. 


Um eadem res plaribas Legatar conjunitim, ſingulis debetur in ſol:idum ſed 
C concurſu fiunt _ 3 ideo.ſiunus defecerit, wel ſprevit Legatum wel deceſſit 
vivo teſtatore Collegatarijs accreſcit. Perez, Lib. 2. Tit. xx. 


Legitima Liberorum, 


” Oribus noſtris Primogenitus eſt Hzres ex aſſe; & in univerſum 

ad M Jus immobilium ; Terrarum ſcilicet & aliorum quz immobilibus 

« accenſentur : nec minus ex mobilibus libat & pracipit mobilia heredita- 

«ria, vulgo Moveable Heirſbip: Et apud Anglos Heirloom, optione per- 

© miſla optimum quodque eligenditam ex {upelteRile quam ex inſtrumen- 

< tis ruſticis, & militaribus Armis, Equis, aliiſque ejuſmodi 3 ut tam 

< Domi quam Ruri ad colendum, 8 fi opus fuerit ad militiam & profeRtio- 

« nes tum in bello tum in pace utcunque ſit'inſtruftus : reliqua autem mo- 

« bilia {ive res five nomina,Marito & uxori & Viri hiberis, ctiam, ex diver- 

< ſs Matrimoniis (fi adhuc in Familia) communia ſunt, deduQtis debitis, 

« { Pater-familias oberatus aut Debitor fit ; . nec enim aliter bona intelli- 

« ounturniſi ere alienoſubduRto: Ea communio licet fit inter .conjuges | 

6 © liberos habiru & ſpe; haud cedit tamen nec actu vim ſuam excrit, niſi 

« Matrimonis difloluto'per alterius conjugisobitum : Matrimonio duran- 

< te, rerum comnmunium non ſolum Adminiſtratio ſed Dominium eſt-pe- 

< nes Maritum, & poteſtas diſponendi haud aliter quam de ſuis: . nec ut 
<communioiſta cedat,opperiendum eſt ut conjux emoriatur & penitusfats 

«.defumctus fit, ſed coofelkinn ut mort incipit poteſtas illa Legitima ( vulgo 

<< Liege pouſtie) deſinit, & communio effectum fortiri incipit. Mori ve- 

& rd incipit, imo civiliter,' pro mortuo habetur, poſtquam morbus invaſit 

«Tethalis & ſonticus , qui cuique reiagende impediments fit; adeout nec 

a < domoproreptare poſit, nec negotiis (uti ſolitus erat) ſupereſſe, eundo 
| «ad Templum aut Forum & loca publica ubi plerumque ſalus anims & 

* negotia procurantur : quamdiu enim animus Ergaſtulo corporis coer- 
« cetur & ejus Miniſterio & organis neceſlario utitur, vix fier! poteſt ut 
2 corpori.zgro mens ſana ſit: Accedit, Quod ubi Cadaver ibi aquilz, & 
c motibundis adfune & advolant plerumque (amici ut videri volunt ſed) 
*corvi & heredipetz, ut captent & eblandiantur aliquid ; nec id difficile 
« eft : zgri ſiquidem tam corpore quam animo infirmo, & affiduis eorum 
* (quorum vperatunc opushabent) officiis & Blanditiis impares 8& obnoxii, 
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mn OL A W. 
< facile dant & jactant quz propediem ſua haud futura ſunt :-ex eo tempore 
&©;gitur quo 2ger eſe domi abdidit, nec-amplius in propatulo, Foro aut Ec 
< cleſta {u1 copiam facit,” licet ex morbo non decumbat lento fortaſſe eoque 
« magis periculoſo, dicitur efſe in Leo egritadinis & in extremis agere; 
© & alienatione Terrarum, aur rei alicous hereditariz e1 prorſus interdici- 
< tur: Et fi fecus faxit aut alienarit, heredi actionis reſcifſoris remedio 
« facile ſuccurritur : Sic non ſine ſumma ratione proſpettum eſt hzredibus, 
& nequid in eorum fraudem fieret a parentiþus aut decefforibus in extremis 
« cum ſui parum! compotes ſunt : idquenon ſemel cautum Jure veteri,quod 
« Libris Maje#ati alufque Libris Jaris continetur; iis Elogium illud , quod 
«T.ibri Juris noftri ſint, haud negarunt Principes nofiri ; nec immerito, - 
« quod dictum velim pace viri Conſ ult:ffimi Cragzs is paulo iniquioris ; 
« Quemadmodum enim Virgilus aurum ex ftercore colligit Ennii; Juris 
« Studioſis ex L abris iftis (& non tam ſtercorequam Juris noſtri veteris live 
<« ruderibus five Rudimentis) licer multa colligere aurea & ſcitu nec ins 
« 2mcoena nec inutihia. 4 : 
. <$Sed moribusnoſtris & uſu Fori(cumeademſubſit ratio) idem Jusintra- 
« quctum eſt in favorem Viduz&Liberorum;$&ut plerumque ubiJus deficit 
« Senatus ſupremus fupplet inſtarfPrztorum, ita ex zquitate accommodavit 
< remedium utile ne Legitimis ſuisfraudentur, nec hceat Patri familias in 
<Lecrozgrituinis, conjugis aur Liberorum,mobilium partes& Legitimas 
« ;3mminuere, nedum abalienando penitus-eripere : quin etiamin Matre- 
« familias przmoriente, ex communione ejus Legitima cedit {tatim ealn 
« Lectozgritudinis conftitura ; necexeo tempore Marito,quam vis Domino 
« & in Legitima poteftate JORNE aliquid facere in fraudem uxoris, 
«aut eorum qui in Jusejus ſuccedunt : multum autem intereſt, uter viran 
&« uxor przmoriatur ; viro enim ſuperſtite cum Liberis, exobitu axoris cedit 
« communio, 8 Legitima tantum uxori ejuſque proximis8& ſucceſſoribus, 
<;is mobilium triente teu quatuor unciis & partibus deciſis: quz ſuperſunt 
« Bes, viz. Ceu otouncie & partesadhuc communia ſunt Parri 8& Liberis, 
« Sed ut ſuperius dixi habiru tantum $ ſpe ;fieri enim poteſt & ſzpeevenit, 
« ut Communio1nanis fit, Liberis Patr1 przmortentibus, vel Patrimonio 
« acciſo, velaliquo cafu defects: ubj autem viro contingit in fata conce- 
< dere uxoreS hberis relictis, communio cedit ad ormnes effectus tam uxo- 
«ri, quam liberts; adeout ex mobikbus triens uxor1; alter triens accedat li-' 
* bers, tertius Patri-farmilias relinquitur, de eo, nec ultra teftari poteſt ſi 
«yoluerit: fiinteſtarus deceſlerir, frum trientem liberis relinquit adinſtar 
<« hareditatis, adeundum: Jure ue hereditario,ſed herede ſubmoto & CX- 
« cluſo: Liberi enim trientem Patrishaud vindicant ut ſuum & Legiti- 
< mam, fed in eum ſuecedunt, quaſi heredes in mobilibus modo ſolenni: 
« 3 heredi legibusfatis ſuperque conſultumeſt, cum folus heres ſit ex 
*affe in immobilibus, relquisliberis preteritis & excluſis; Sin heres e re 
« fu eſſe duxerit, hereditate omilla, inter liberos admitri & ex Patrimo- 
<nio paterno ſive hizreditare & terris, ſive mobilibus, #quo cum czteris nec 
« ammpliortJure aut parte, Potiri; id ei facile permitricur ; unſcuique enim 
*licet Tenunciare Jurt proſe introducto: nec minus Heres hereditatem 
<adir,'& in Tetris (fiqueſunt) inveticndus eſt, ut rerum hereditaria- 
*ram Jus adeptus, Fratribus habili modo cas conferre & impertire poſlic. 
* fic collatione facta, defaneti Patrimomum, quod ad heredem 'vel ad 
© kberos:ut hiberos, aut — _ proxunos cognatos pertineret, ab 
"Nt" | 1ns 
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« ;nteſtato ultra citraque inter hzredem & liberos. communicatur. 'Teſta- 
&« mento autem facto fi ex liberis aliquis vel Executor vel Legatarius ſir, 
« quod ex Teſtamento conNeuent haud tenetur coxferre ; nec enim id 
« habet ut legitimam $& ex diſpoſitioneJuris vel ut unus ex liberis, ſed Teſta- 
« toris voluntate $& ut quilibet ; verum cum penes hzre&dem fit optio, ma- 
« ture & re integra deber eligere; fi enim hazreditatem adeat pure nec te+ 
« ſtatus ſe velle conferre, vix poſtea aditur necad collarionem admittitur, 
< elegit enim nec eligenti licet variare. - , | 
« Flis altius poſitis & przmiſlis, uti par erat in materia uſu quidem & 


&« moribus ſatis obvia, ſed (quod ſciam) in hbris non fatis enucleata,ex iis 


— 


« eliciendum, Quid Juris ſit.1n iſtaſpecie facti. | 

« Diem obiit Sempronius ſed 'inteſtatus, Mevis uxore {uperſtite cum tri: 
« bus liberis Caio, T itio, - & Pablio; Viduz triens mobilum'Fure relictx 
< /ut loquimur,) Titio & Pablio alter triens ceſſerat utLegitima 8 liberis; 
& tertius etiam triens iis obtigit ſed utexecutoribus &.quaſt haredibus-mo- 
&« bilium ab inteſtato;adierantetiam dati a Judicibus ad quos pertinet Te- 
« ſtatnentorum probatio & Executorumdatio; ſed Cainspromogenituscui 
& delata erat hereditas deceſſit hereditate haud adita, eo forte peregre pro- 
« fecto aut-aliter impedito; ejus marte ea ad Titinm ſecundogenitum dez 
« yenit & adita eſt : Contra Titiamagebat Publizs frater condictione- ex 
© cauſs utreſtitueret quz ex mobilibus,, vel ut Executor, vel unus ex li 
< beris nactus fuerat ; cum res adalium caſum devenerat & euma quo non 
< potuiſſet incipere ;| quod ea habuerit.cauſam & unicam fuiſſe quod he: 
*res non fuerat ſed unus ex liberis, . & cum co effetum evanuiſſe; eum 
© nunc heredem 8 integra & opima hereditate locupletatum, ea debere 
« efſe contentum ; nec {ine injuria aut invidia ex mobilibus aliquid libare 
<2ut retinere poſſe:  & in Libro iſto cujus mentio fuperius faQa verus re- 
< peritur Deciſio. 1553. Jt, qua.contra hzredem Judicatum 1n cauſa 

«© Alexarndri Law contra Robertum Law. FT. q +, 
<Sed cumiſta ex libris Curiz & Regeſtis Deciſio haud- promatur, ſed . 
«* ex commpilatoris neſcio cujus libro & notis, ſalva rerum Judicatarum Au- 
«thoritare quzapud me magnaeſt, integrum mihieſle reor utin contrart- 
* am ſententiam pronior ſim, 1isadductus-argumentis :. Ceſfit ſiquidem 
<Legitima liberorum ezuſque ſemis ad , 7:tium pertinens confeſtinr 
Theoph.lib. <a morte Patris; cedere autem tum . Legitima- tum Legatum dicitur 
2. Titul.de® cum actio'pro iis competit ; .& 1i, quibus Jus ceflit, - fi decefſerint 
Legatis. 5. *antequam res ab. eo ſibi | debitas conſequantur, . Jus tamen $8 
20, < actionern ad heredes; tranſmittynt.' Ea autem. eſt definitio Juris con- 
Theoph. eo- «© ſummarti & perfecte queſiti : Jus igitur, Tito ita quzſitum & in eo quaſt 
dem libro <fixum, quomodoavelli & ei eripi queat.haud video: aliaquidem eſt ra- 
Inſtit: ti- < tio defuncti (ut loquuntur) partis ceu trientis,ejus ſemisad 7:tjmum perti- 
tulo. 19.de © bat utunum ex proximisCcognatis & executoribus; is a morte Semproni# 
beredam © ſtatim Titiodelarus eſt :. haud ceffit tamen ex eo tempore ſed tunc-de- 
qualitate&;, Mum cum Titiws adit, $8 Patri Executor datus eft: : Jura enim heredi- 
differentia' " taria,vel quaſi, quz pertinent ad aliquem- ut hzredem & ſucceſforem in 
& 5. *alterius Jus univerſum,, non cecunt: nec. queruntur nifi hzreditate adita; 
* in mobilibus autem Executoris datio, & confirmatio eſt inſtar aditionis : 
*< utcunqueenim ſuppoſitum fit Tim Executorem datum a-judice, de- 
« funct{ triens ceſſit Executoribus & iftius ſemis Tirio, Jus: adeo firmum 
© & aq haredes tranſiturum, fi T;#ivs.Caio premortuus fuiſſer, morte Co/# 
: K | © 1NtEſe 
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« ;ntercidere & irritum fier1, a Jure & Ratione videturalienum. Ad 
© hzc mortuo Patre-familias, cum de patrimonio queritur, an integrum 
«< &exaſle ad eum pertinueritCelibern forte & orbum, an' vero commune 
* « fuerit uxori & liberis ; Et quota uxoris 8& liberorum pars ſit, urrum ſe- 
© mis an triens; Et liberorum Legitima an exafle unius ſit;. An fi plures 
© ſint hbert 1n-quot uncias & partes dividenda fit: Tempus'mortis Patris- 
« familias inſpicit Lex, de futuro haud ſolicita, nec que. tunc ſunt quote 
«© auger aut minui poſſunt ; quamvis Patrimonium rerun que in'eo ſunt 
< interitu & fructunm & fcetuum acceſſione? augeri poteſt & minui. Po- 
« ſito igitur Patrem-Familias deceſhiſſe teſtatum, relictis vidua & liberis ; 
« yviduam autem $& liberos haud diu ſuperſtites fuiſſe morbo auralio caſu ex- 
© tinctos ; tamen Executor Patris-familias haud aflem ſed trientem tan- 
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cond Wife, will be preferred to the S6n of the firſt Marriage, as to the 
Right of Succeſſion ? Ratio Dabitandi, The firſt Marriage was Contratt- 
ed Spe, and in contemplation that the Children of that Marriage would 
ſucceed, and the Eldeſt Son by his Birth had J«s primogeniturez, as the 
firſt Lawful Son, which could notthereafter be taken from him : &> e con- 
tra, the Son of the ſecond Marrriage, thetime of the Fathers Death, which 
is to be conſidered as to the queſtion of the Succeſſion, is his Eldeſt Law- 
ful Son. Cogitandaanm. - .. | 
If a Perſon may Marry on Death-bed, in order to the Legitimation of - 
N 7 2s in prejudice of his Agnats, who would: otherwayes 
cceed * ; a2] 


Marriage and L egitima t10n. 


f |} Here being a Declarator intented, to hear and'ſee it found that the 

Children were Lawful ; in reſpect there was a promiſe and Copela, 
Quxzritar, Tfthe purſuit, being after the Fathers Deceaſe, in order to the 
Succeſſion to the Good-fire, #he promiſe may be proven ;prout de Fure, 
as it might have been before? My Lord Neatoun told me,that after the Fa- 
thers deceaſe it is found not probable by Witnefles. Laird of Lauder.” 


Leuteratio. 
[ Eatrratio, wide Appellatio in Liters A. 


 Libellarius Contraffus. 


Ibellus,foue Libelaria, eft contratFus, quo interveniente ſcripturs res immo« 
bilis venditur, certo pretio, certa infuper penſione in ſingalos annos ; 
ea lege plerumque addita ut ftato & conaitto tengpore renovetar ; denuo 
mumerato pretio cerio vel arbitrario. Hering de molendin. q- 29.4 © 
ff. Italis uſarpats, O& dicitur « ſcriptura & Libello, ſen brevi charts. 
ide CES Et 


M. N. 6. 
_ : Libers. 


F © arg rain, cenſetur attum de natis tempore C ontrattus, 
won de naſcituris. Hering de molendin. queſt. 20.0. 19. - 


. 


Liferenter. 
T* a Liferenter of Lands Stock and 'Teind having Set the Lands to Ten- 
nants for a Duty for the Stock and drawing'the Teind, and having 

deceaſed before Martizmaſs after drawing, the Teind  Quariter, will ſhe 
be Lyableto the Heir for the half of the Teint? Ratio Dabitend;. For 
the Heir ; Thar ſhe dying before Martinmaſs, he ought to have the half of 
that Years Duty : And for the Liferenter, that ſhe had. Righr-to-the 
'T eind after it was ſeparate and : colleQted, fo that ſhe might have dif 
poſed of it; andharving gotten it, it cannot be takenfrom her ; andthat 

_ the 


in Law 


the Legalterms are to be conſidered in the caſe 'of Debt, when dies cedit : 
bur in'rhis caſe »hi/ deberar, but ſhe has Rightto the Fruites Teinds, and 
Qzota of them in the ſame manner as the Tennant, andas if ſhe had la- 
boured. Vide Third and Teind, Letter T. Vide Titalay. litera'T. 9.2. vide 
Mitlns.Litera M. jo FA) 033 Oo 
' Where Graſs Roumsare ſet for paymentofa'Silver Duty ' (by the Ten- 
nent entering at Whitſunday) the half at Martinmaſs, and the other half at 
Whiteſunday thereafter; Quzeritar, -If the Liferenter deceaſe after Martin- 
maſs, whether the Martinmaſs Duty will belong to het Executor ? Ratio 
Dabitandi, That the Duty payable-by the Tennant, entering as faid is, 
and going away at the next Whiteſunday is payable in reſjieRof the Cropr, 
and proventus of the next Year, either of Corns or feturs «nimalium and . 
it is without queſtion that a Tennant paying a Silver Duty for a Corn- 
Roum, albeit he pay at Martinmaſs after his entry, yet it is payed for the 
next years Cropt;: {0 that the Liferenter can pretend to no part thereof, 
deceaſing the timeforefaid : and onthe other part, it appears that there 
may be a difference as to Graſs Roums, ſeing the half of the Duty ſeems 
to be payed for the profite of the Graſs, frofh' Whiteſundey to Martinmaſs, 
which falls within the Liferenters Right, - Babel ; 
Qaeritur, Quid Faris, As to Salt-pans and Milns if the Liferenter have 
the ſame Ih her own hand, whether her Right is preſently determined by 
her Death * | Shes I 
The fame being ſet to-Tennants from Candleſmaſs to Candleſmaſs : If 
the Liferenterdeccaſed after Lambmeſs and Martinmaſs, will her Execu- 
tors have any.part ofthe Duty after Lambmaſs ? 
_ WhenRentalsare ſetin theſe terms, That beſide the Rental Duty there 
ſhould be' every five Years a confiderable Sum payed, as in Contra 
Libellario; Gueritur, Tithe Liferenter will have Right to that Sum, if 
it fall tobe payed during the Liferent? 07-7 | 
When the whole Eſtate ofa Nobleman is _ reſerving his Life- 
rent, 'or ofa Baron ; will the Liferenter have'Vote in Parliament, and 
Voice in the EleQion of Commiſſionets for Shires ? RT Beetst 
A Lady being Infeftypon her Contraft of Marriage in Lands for her 
Liferentz Qzer#«r, If Tacks fer thictcafter by her Husband- will bind 
. her ?. Vide Terce quaſt: ultima. *97:B6 


© Execntors of 's Liferenter. 
F a Woman deceaſcth after Whiteſundey before her Husband,” will her 
Executors have Right to a-partpfthe years Farms? « 
LO ons Liferents. 


Tes as to-Liferents (when the queſtion is betwixt the Executor of 

A =-> Fiar and Liferenter;) edi at Whiteſandey and Martinmaſs asthe 
Lid Tacks. =pi Sho ſoere rw 

*: Rueriter,,, If a Bond be," ta Man and his Wiko the longeſt liver, 
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payable at Lombmeſ7 and Candlemeſ7 ;, and. the Husband de after 
Canalenca 7 will the Has ands RebiQt, have Right to ahalf year a6 White 


ſunday Gy xr 


118 Doubts 'and Queſtions 


| 5! Father be Infeft. in 1Liferentin Lands; and be content to renounce 
his Liferent in favours of his Son.? Qzerztar, Tf it be habilis modus to extine. 
guiſh his Liferent? Ratie Dubitandi, . He is the Superiors Vaſal during, 
his Life, and cannot ceaſe to be Vaſſal without the Superiors conſent, at 
| os _ refutatione. 
na Vaſhlis Year and'Day at the Horn, if he has granted a Right 
| to be holden of himfelf, what will be the Import of his Liferent ? 

-Ka Liferenter do Diſpone; bis Liferent of Lands'; or if the ſame be 
Compryſed from him), - and thereafter he be Year and Day at the Horn : 
5 ro If the Superior wilthave Right to.the Liferent, as if the faid 

Right had ;not been granted2 . An/wer... It is thoug "3 he cair have no, 
other Right, than ſuch asthe Liferenter had, and 2 ted with the faid' 


; x0 Liferenter be Forelitled: will not the Ki 7 have the. Right of 
theſaid Liferent withourthe burden of the, ſaid Rights ? And, if it be fo, 
Que Ratio Diſcriminis ? + Anſwer, The King will -have Right to the ſaid 
Liferent entire ; and the reaſog of the Ditparity 1 is. that Treaſon is. Cri- 
men feadale, and when the. Vaſſal Fiar or; Liferenter doth Forefaylt, the 
Right cometh to the King Pure, and without an oC ; Burden but fuchas he 
has conſented to; Whereas. Hor ming 15'not Deli am feudale, bur. COMMUNE; 
and theLiferent doth not belong tothe Snperior Jare: Pudali, bur Statuto, 
ſo that he ought not to be in better caſe than the Rebel. 


. Quando Dies cedir 4s to L.iferemers. | 


WW Rent of Lamls is Vidal, the Heretor dying before White 
the Liferenter has Right tothe whole Year; if after White. 

Janday but before Murtinmaſs, The By 'S 

after Mrvrinm/7 to no part, auſc / 
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erin? Leg ales as to the quettian 

whether when Reng Rl bland, ems & agrisp 
being in ſome places that. ERLa1y9) Entering, at F 
the half of therRent 5 OM TO : and the, 
thereafter, . ; Quid Faris as to the Reb, uhe | 
ſunday or after Martinmaſs? 


The yes Queſtion 1 _ If, i wo Lowlands in Eoro-Rownis 1 the Tea 
nant and Maſter gr in Money by the 
Tennant inn? pic uy, the DE Pe a Pata, and the oche 
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attain to the Right, whether as Heir of Provifion.to the Vaſlal ?' or per v4. 
am Confolidgtronis, ard by & Declarator that he has Right by the return 
forefaid ; and:that the Property is conſolidate with the Superiority ? 

.- Wherher he'will be Lyable ro the' Vaſſals Debts ? Ratio. Daubitands, 
'The Vaſſal whs Fiar and-might-Contralt Debt, and whoever ſacceedeth 
to him. ought to be-Lyablethereto. ' : 7 

If the Right be grarted>fs a'Perſor, and che Heirs of his Body, with- 
out any further Proviſion or mention of return, whether will the King 
have Right as «/timas heres, or the Superior? Anſwer. The Fee nor be- 
ing ſimple but limited ; Ir is thought, that the Superior ſhould have Right 
ſeing the Fee is limited. And the King cannot ſucceed but by way of Re- 
preientation andas heres «/timns, and there can beno Tranſmiſſion beyond 
the Limitation. Bur if the Lands be given to a Man and his Heirs what- 
ſomever, the Fee is ſimple ; and the Granter having ſimply and abſolutely 
given away the ſame, he can pretend no Right to the ſame; and the King 
cometh under. the generality .of - Firs mheſomever, bein g altimus 


heres. 


—_ 


© Litif conteſtation. 


F Removings, Spuilzies, and Ejedtions, which are interdifta poſſeſſoria 
] Litiſconteſtatione perpetuentar for fourty years, or only three ? 

_ 'The fame Queſtion may be fot Servants Fees; Houfſe-Mails, and ſuch 
other Actions which preſcribe in three years... + | 


Quo caſu Poſſeſſor in mala fide conftirnitur per © 
© - Litiſcomteflationtm ©: quando. non? © 


] Fiſconteftatio poſſeſſorem mal dei conſtituit, | adeo ut ab eo.Temipore ;) ad 
' reſtitutionem fruttnuum reneatur ; hoc tamen verum eſt in iis, . ques per. Lt- 
riſcameftationem vere its mals filt tonflifuuntur velati ſi res feudalis Enphytea= 
tice petatur, aut winazcetur, ob . felonwiam conmiſjam: aut quia tenjpus 
loeationis tranſatbum eft-verague fit cauſa vindicationts, quams etram poſſeſſor 
met minas obffinate eonfentit. © | 6; 
\Seeus ft; fiegorttreno ab ev ou 


j»-e7010 4b £0 4ujuis offe putabor, tu vero djcis.ram ad tt per= 

einer,” & nib eddatis preter peritionem & nancigtionem,  , tun, quia. bonani 

Slnin_ Litifconteſfirio me non vera ſed fitta efficit male fidei poſſiſſorim ; 

& a feultibas merito excafor, donec ſententia feratur, Thel. Beſold. in litera 

K. 48. verb. Kriegsbevveſtigung, Sect, pen. p.1478%., | 
70 £207 CE HOT?, ETAL. 


Write may be drawn, and 
bearing 


———<—o— 
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bearing that he ſhould perform conform to theſaid agreement,  Quzritur; 
" Tfhe be bound by the ſaid Letter, fo that there is no Locus penitentie ?. 
Anſwer, Tt is thought, thatthe bargain being to be perfected in Writ, and. 
until then there being /ocus penitentse, Loa ward ea yoo performance 
doth imply a'condition. Yiz. If the Write be perfected and ſubſcribed : 
. ſeing upon the drawing of Writes there may ariſe Queſtions which may 
binder the perfecting of the ſame, & mults cadunt inver calicem'&C. 


M. 


Mare. 


Are dicitar eſſe de diſtriftu ilius Civitatis. ſeulocs, qui confinit cum Ma 

1i: & habentes Juriſdittonem in territorio cohzrenti Mayi, dicuntar 

habere Juriſdittionem in Mari intre centums milliaria. Jas Fluviat.. p. 152. 
$& 496.0. 23. | Ay 


Martiage. 


F the Superior Infeft the Appearand Heir being' unmarried, ' dqth he 
paſs from the Marriage? + i IT rig | 
It Marriage be due, if the Appearand Heir be either /enex or yaletu- 
ligoy'* And either unfitor unwilling to Marry ? , Wy 02 

It ſcemeth Celibate is not DelidFam, 1o thatthe Caſuality thereby ſhould 
ariſe tothe Superior ; but only the Marrying without the Superiors con- 
ſent inferreth contempt, and conſequently Deliftumre+ penam ? + 
- - If the Appearand Heir be Married in his Fathers time and have Chil- 
drenandthereafter Marry after his Fathers deceaſe,willa Marriage fall to 
e Marriage of the Appearand Heir of Ward-Lands ſhould:be mo- 
dified, whivrilhecr to the value of the Ward Lands, without _—_— 
of his Debts ? _ 1: appears that the Superior ſhould not be in. worſe, caſe by 
the Deed of his Vaſlal: ' and yet he may bein better, for 'if the Heir have 
beſide a perſonal or other Eſtate, the Marriage will be modified to.beſuch, 
asthe Tocher roa Perſon of that Eſtate may be thought in probability to 
-amount'to. '- EE OO P ys. 

Ifa Perſon holding ofthe King, and other Superiors ReſpeZive ; of the 
Ls blenſh, bur of them Ward - mayrelign jy Kiew hands tobe 
holden Ward i» zw«latiogem, and of ne to-prejudge the other Supe-.. 
riors ? - Saltcoats. 4 RR 
_.  IfParties be Married publickly. Quzritzy, If it benotour that they are 
- Unpotent, asif it may be proven that before the Marriage the Man was + 

Ceſtratws.; is it competent to the Heir or any other perſon concerned in 
che point of Intereft (burthe party prejudged) toqueſtion or diſſolve the 

larriage as null or dirimendum, upon thator any other Ground ? 
...IfaMarriage be unlawful ; and either of the Parties be 5» bong i 


. # 
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which doth legitimate the Children. Qzeritar, Tf theſe Children will 
ſucceed with other Children of lawful Marriages, at leaſt to their Pa- 
rents ? 

If they .will ſucceed to their other Kinſmen? or ifthe Legitimation will 
only import that they are not Spury, and.that they have Teſftamenti faiti= 
072071 ! | | 

If a marriageaiter Inhibition, may be reduced upon that ground ? 

What are the Legitima Remeaia to compell parties to conſummate mar- 
riage upon Contratts? Whether they may not only be decerned by the 
Commiſlars, but by the-Church, under the pain of Ecclefiaſtick cenſure? 

Where ſome Lands hold ofthe King Taxt-ward, and others hold of him 
Simple ward, QCzeritur, will he get both the ſimple Marriage and the 

taxt? Sir John Caninghame faith, it wasdecided in the caſe of Innernytie, 
for both. a 

Marriage being diſſolved within year and Day, whether the Gifts, and 
Focalia given hinc inde may be repeated ? 1em, whether the gifts given by 
friends will fall under communion ? So that the Maxim, that Marriage 
being diſſolved within year and day is1n the {ame condition as to all in- 
tents as if it had not been, Is only to be underſtood of Dos & Donatio 

propter nupttas. | | | | 

If an old Woman: ſuper anos, and paſt the age of Marriage being about 
Threeſcore years,ſhall ſucceed in the Right of ward-Lands, whether Mar- 
riage Will be due? Tohn Bonars Heir 

' Quid Juris ifa widow either man'or woman, zrter anos nubiles ſhall 
ſucceed to Ward-lands? Barclay of Pearſtoun. - | 
Tf a Perſon have only two acres, or a mean intereſt in Ward-lands, but 
a very great intereſt otherwiſe, Whether will his Marriage be conſidered 
with reſpect to his whole Eſtate?” Ke 

Seing the Marriage of appeirand Heirs belongs to the eldeſt Superiour, 
Quzritur, who ſhall be thought the eldeſt Superiour, whether the eldeſt: 
asto the Lands, or as to the Vaſſal; and if it be tobe conſidered, which o 
the Lands, was firſt given in Tennandry ? 

©uid Faris when a Marriage is fallen, but not declared nor gifted ? 

A Marriage being contracted betwixt a woman Pabes, and one that is 
impubes, Guzritur, Tit bea Marriage, at leaſt as to her, ſo that ſhe can- 
not marry withanother in the /zterim that he is not pabes? Ratio Dabitandi. 
'That a Contra& being mutual cannot Claudicate. - 

A Father, by his daughters Contract of Marriage, having diſponed to 
her and the ſecond Son of the Marriage,and the other Heirs therein menti- 
- oned his Eſtate,under Reverſion and certain other Conditions; and in {pe- 
cial if he ſhould ordaina certain Sum ſhould be payed by theſe who ſhould 
ſucceed to the Eſtate, to his Daughter and her forſaids: and the faid con- 
tra& bearing alſo a Tocher of five Thoaſand pounds to be payed preſently to 
the Husband : Q«zritr, Ifthe Marriage be diflolved within year and day 
without Children, wherher the Contract will be inefteCtual as toall intents, 
as being cauſa dats' & yon ſecuta cum effectu? Or whether it be as to the 
Right of the perſon of the Daughter,cither as to,the Eftate or as to the {aid 
Sum #pſo fatto void, at leaſt redugeable? And whether ſhe may repeat 
the Tocher from the Huſbands Heirs? Lady Teſters contratt of Marriage, 
being aiſſobved within year and aay. wi | 

A 
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A perſon being Heir to his Father 1n a great Eſtate holden blenſh; And 
having a ſmall piece of Land holding ward, which he may ſucceed ro as 
Heir to his Father. Quzritar, If notwithſtanding he is Heir general and 
Heir in ſpecialin the Lands holden blenſh, he needs not Enter to the faids 
ward Lands, in order to befrte of a Marriage, which would be conſfide- 
red with reſpe& to the whole Eſtate? Ratio Dabitandi, That being Heir 
as faid is otherwiſe, he cannot refuſeto be Heir of the ſaid Lands. Anſwer. 
It isthought, that if he was charged to enter Heir in ſpecial at the inſtance 
of a creditor 1n ſpecial,he could not renounce : But the ſuperior cannot urge 
him to Enter, but will have only the benefite ofa N onentry : Seing the 
ſaid other Lands,and any intereſt he had as general Heir are aiſtinita patri- 
monia from ward Lands, and he may owne the one without the other. 

If the ſuperior may affeQt and eviCt the ſaid ward Lands by adjudication, 
for the Marriage ofthe appearand Herr,confidered with reſpe&t to his other 
Eſtate, in prejudice not only of the appearand Heir, but of any who ſhould 
thereafter be appearand Heirs? Ratio Dabitandi, That the Marriage 
being but a Caſualiry may exceed more than the double of the valug of the 
Lands, which is abſurd. Cogitandam. | | 

If the appearand Heir will notwithſtanding be lyable to the Marriage, 
albeit he doth not enter nor renounce tobe Heir, as to theſe Lands? Ratio 
Dubitandi. That Refutatio of vaſlals is not admitted, unleſs they ſatisfy the 
caſualities already fallen. A»ſwer.It is thought, he may renounce and be free 
of the caſualities perſonally ; without prejudice to the ſuperior to affeR the 
Ground: and the caſe is different from that of vaſſalsinfeft, Seing they 
having accepted the Right they cannot ofter to renounce,unleſs they pay 
what was formerly dueto the ſuperior, being frud«s Dominij, whereunto - 
not only the Ground but they are tr ge perſonally,by reaſon of their Right 
and 5:"v" Mi and.it cannot be faid that the appearand Heir, has either. 
Mortounh ES ES | 

There being diverſe Adjudications of Land*halding ward within year 
and day, bur Infeftment only uponone; and that adjudication-whereupon 
Infeftment is, being before the deþitors deceafe, and therefore ſtop ing the 
Ward; and the reſt after but within year and day of the firſt hhane, 
Queritur, Ifthe firſt be ſatisfied by intromifſfion, may the ſuperior claim 
the Ward ofthe appearand Heirof the Debitor being Minor, in reſpe& the 
aft of Parliament Deb:tor and Creditor doth relate only to the intereſt and | 
and competition of creditors, and doth not prejudge ſuperiors of their Right 
and caſualties; and the adjudger Infeft is only vaſſal; and the other ad- 
judgers are not vaſlals;. and by them the ſuperior can have no caſuality 
either.of Liferent, Ward, or arrioge! Copitandum. L. Bancrei , 

When diverſe Lands are holden of the King, ſome in ſimple Ward and 
others Taxt as tothe Ward and Marriage, Quzritwr, when the Marriage 
falls, whether the King will have both the ſimple Marriage and the raxt 
Marruge? Anſwer. t ſince at one timethere canbe but one Marriage, 
_ there can be but one Caſualty for the ſame : and as the King would have 
but one Marriage, albeitthere be diverſe Lands holden ward of him fimple- 
Ward; So in the caſe foreſaid, where there are ſome taxt, he cannothave 
two Marriages ; and the taxt being only, e/fimatio, where there can be 
no Marriage there can be no Taxt due: The ſame queſtion may be of Lands 
holden ſimple and Taxt-Ward of a Subje&. 


A 
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A perſon being charged with Precepts out of the Chancery to Enter a 
perſon preſented upon toretaulture, and in reſpeQ of his Contumacy the 
on preſented being Infeft upon a Precept outof the Chancery and theres 
after deceaſing. - Q#zritur, the Lands holding Ward, whether the Marti. 
age of the appearand Heir will belong to the King or to the Superior? Ra- . 
tio Dubitanai, That the Superior nor having owned the defun& to be his 
vaſſal, he cannot claim the Marriage of his Heir : and oa the other Part 
The King is not Superior, and grantsonly Infeftment in Stbſidiam: and 
doth what the Superior without reaſon refuſed to do : and there is 2 great 
difference betwixt the caſe foreſaid, and that,when the Superior not being 
Infeft himſelf istherefore charged to Enter, with certification to Loſe the 
Superiority during his Life; Becauſe in the firſt caſe, there is no contempt 
of the Superior, but, a wrong done to the perſon who would enter being a 
ſtranger to the Superior not being formerly his vaſſal: and in the other 
caſe thereis both a wrong ro his own vaſſal,and a contempt of his own Su- 
perior that he isin non-entry; and the more aggravated, that being charg« 
ed to,enter ns in non-entry; and the aQt of Parliament i, 
provides that he {hould Loſe the Superiority. 

Itis informed by Iames Hay, T hat the Lords havyelately found, That when 
Lands are holden ſome fimple-Ward and ſome taxt, both the ſingle and 
taxt Marriage will be due: The Preſident being of another opinion. 

If a Superior Infeft his Vaſlal being Minor, befere the Marriage fall by 
7 Ys to the age of fourteen years, may he claim the Marriage after 
it falleth : | | SY RE = 2h | 
 _ IfheInfefthim aſter the Marriage has fallen, whether doth he paſs from 
the Marriage? * by 


Marriage C Jandefline, 


Y the a& of Parliament 4ext «nlawful Ordinations,theſe whoare ſo Mar: 
ried amitting jus mariti & relifte, Queritur, Ifthe Husband Loſeth 
his Curiality or the woman her Terce? Or only. Fs waritias tothe Com- 
munion of moveables;  AQts Specially penal being ffri&#; juris, and there 
being, beſide, other pains? TY | 
If Clandeſtine Nuptie without conſent of Parents, though they bind the 
parties ſo that they cannot Marry with any other, yet will be null as td 
Parents and friends, that the Children cannot ſucceed ro them againſt their 
WE +; - | 


Materna Miaternis 


F in no caſe that Maxime Materns Maternis has place with us? And in 

' ſpecial ( in that viz. ) if a Perſon flicceed to his Mother and deceaſe 
without Heirs upon the Fathers ſide, will the Fisk exclude the Mothers 
friends, the Eſtate being profectitious and deſcended from her ? 

In Allodialibus there is no ſucceſſion of the Mother or her friends «#:ve ; 
but ye femineis, if a Sdn ſhould ſucceed to his Mother, and ſhould 
_ ther 


r Die; Queritur, whether his Heirs upon the Fathers fide would 
| TENG ' ſucceed 


'- 
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ſucceed to ſuch Lands, or his Mothers Heirs? Ratio Dubitandi That the 
ſaid Lands are given ab initio, primo inveſtito and his Heirs, which muſt 
be underſtood hzredes Sanguints: and the fon having ſucceeded to his Mo- 
ther, his Heirs upon the Fathers ſide cannot be thought, to be Heirs either 
to her or her predeceſſors; and therefore in that caſe it is to be thought, that 
the Rule ſhould have place Materna maternis: and there is the like reaſon 
in Patents of Honour being quaſi feuda;, and being granted by the King to 
the receiver af the Patent and his Heirs. : 

A Perſon, as ſaid is,being infeft in Lands as Heir to his Mother, and die- 
ing without iſſue: whether will his neareſt Kinſman upon the Fathers fide 
' or Mothers ſide ſucceed to him in the faid Lands? Ratio Dabitandi, That 
by our cuſtom the Fathers friends are alwayes preferable ; and that Rule 
| Paterna Paternis & Materna Maternis has, no place: and yet it is thought 
that in »obilibas, when a perſon has Right ro the ſameas.Executor to his 
Mother they go to the neareſt of Kin upon the Fathers fide; Becauſe there 
is no affettioas to mobilia,, and there is no Limitation or Deſtination of Heirs 
as to theſe; Butas to Lands, when the Right is taken toa man and his Heirs, 
and a woman ſucceeds to the ſaid Lands, and thereafter her ſon as Heir to 
her, if the ſondie without iſſue, his Mothers Heirsought to ſucceed : Seing 
by the Infeftment no perſon can ſucceed bur he that is Heir of blood to the 
perſon firſt infeft, either immediately or mediately. | 

Guid Juris, as to Bands for Sums of money? Anſwer. Tt appears, that 
there iseadem Ratio, Seing there 1510 bands Limitatio heredum. 


Matrimonium 


cc Gou nuptialis benediCtio & ſolennis & publicus in Ecclefia benedicendi 
&\ \ ritus, vera eft Matrimonu apud Chriſtianos executio ; ex quo tem- 
< porejura Matrimonii vigorem ſuumobtinent, Licet concubitus non fuerit 
« ſecutus. Chriſtenius de jure Matrimon. Digſſer. 1. queſt. 1. - 

« Sj poſtſponſalia pura, concubitusacceſlerit, & ſponſa conceperit, ſpon- 
« ſys vero ante confirmationem diem obierit ; de jure, partus non eſt Le- 
« ojtimus, quia non eft ex juſtis nuptiis. Idem eadem diſſer. Quz/t. 2. 

«Tſto caſu licet interdum Sponſalia habeantur pro. Matrimonio, illud 
<« Jocum habet ſolummodo, quoad vinculum mutue promiſſionis, ne illud 
*temere fſolvatur, non quoad rel1quos Matrimonii effe&us. Idem. eadems. 
Cc diſs. | | | | 

< Jure Civil, Divino, & Canonico, non aliter Legitimum eſt Matrimo- 
« njium- quam fi Parentes conſentiant; nec minus Matris quam Patris con- 
<« ſenſus requiritur, prz{ertim mortuo Patre. | ; 

« Non intereſt, utrum conſenſus fit exprefſus an tacitus; paria enim ſunt 
« conſentire & 101 contraaicere. Idem ae ; ry wag Dyſs. 1. queſt. 3. p. 17 
<e 16. * | | x 

« Parentibus non permittitur Matrimonium impedire, fi id fiat injuria : 
& & cum cauſa fit cognoſcenda, Statutis quarundam Civitatum, cautum 
« eſt parentesiſto caſu ad Judices Eccleſiaſticos ſeu Commiſſarios caufarum 
&« Eccleſiaſticarum efſecitandos; 8&11 Liberi fint minores viginti qQuinque 
« annis, non tenentur parentesrationes ſui Diflenſus proferre;ſin Lon. 
& num vigeſimum quintum expleverint, Parentum oppoſitio non aliter lo- 

&« cum habet, quam £f juſtas Diſlenſus cauſas proferant. 1b:d. P. x 9. 


&«5S; 
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« $; Titiz ea conditione Legetur, fi arbitratu Sezj nupſerit, habetur pro 
non adjeQa, & debetur Legatum licet condition! non pareatur.Chriſtex: de 
Sponſ. queſt. 17. 
_—_ . bd . bd . .* 
« Sad _— clandeſtina , .quez conſenſu Parentum carent, concuhiz 
« tus accefſerit,non confirmatur Matrimonium, f1 parentibus juſte cauſes 
« fint diſſenſus : hec ſententia curiys Holland : placuit. ide: queſt. 20. 


Menſes 


« CT Menſis ſimpliciter proferatur, intelligitur de menſe ſolari & Duode- 
E cima parte anni, vel triginta Diebus. The/. . Be/. in Litera M. 68, 
« verbo Monat. p. 664, | | 


es Menſura T axatrve © Demanſtratrve. 


« F Ntereſt utrum Menſura in venditionibus Taxative, an vero Demon= 
« | ftrative adjiciatur : 'illud fit cum ab ipſa-menſura contraftus initis 
« um {umit, hoc cum a corpore. Jus fiaviat, P. 810. n. 58, 


Militia 


HE Gentlemen that werit out in a Troup in the late Expedition, 

| having been at Charges for a Banner, 'Trutnpet, and Coat, &«c. 
Qzzritar, If rhe ſaid Charges may be laid upon the whole Shire? Az- 
ſwer Negative, .Seing the Militia-Horſe did not go out; and it was mus 
us Perſonale upon the Heretors within age to go out, 


; Mazlz. 


A Defun&t being in Poſſeſſion ofa Miln being a Horſe-miln ; whether 
[{\\ will the faid horſe andother i»/ſtramenta mobilia that are in the Miln, 
belong to the Heir? _—” k. : 

Cuid Juris as to Milns when they are either ſett to Tennants or poſſeſſed 
by Liferenters q0ad the duties of the year wherein the Liferenter dyes?vide 
Liferenter Litera L.. and the like caſes of Third and Teynd and Titalar, Lis 


tera T. | 
Miniſters Stipends in a Reddendo. 


N Infeftments of EreC&tion, the Reddezdo is ordinarly a blenſh Dutie, and 
beſide to Pay to the Miniſter the ſtipend therein mentioned Queritar, 
whether the ſtipend be. Debitaum fundi? Ratio Dabitandi, "That what is 
due upon the Reddenao not relating to Lands, but to Teinds which are not . 
fundus & ſubjeitum permanens, but a Benefit ariſeing out of the Lands ; 
ſuch a Reddendo non afficit fundam; no more than Teinds and a valued 


dutie. 
| Minor « 


WW It! the Heir ofa Minor be reſtored upon that ground, That the 
Lands being Entailed he reſigned in favours of the Heirs what- 


. D . 
ſomever? There being no Leſion to the Minor. | 
I i : Minor 
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Minor non tenetur Placitare. 


Inor non tenetur placitare holds not, ubi agitur de Dologulpa vel oblig a- 
M tione Defuntti, as in Recognitions, Forefaultures, 8&c. Cranbarn 


contra Lady Carneoy. Hamby contra his Neice. 


ReduFion upon minority. 


Ands being diſponed to a Minor, and after his prefeCt age the Bargain 
being queſtioned as being to his prejudice, in ſofarr as the ſame was 
for Eighteen years purchaſs and a halt, & the ſame might have been bou ht | 
at Seventeen according tothe rate of the times. Qzzritur, If ſuch Left 
not being Enorm ( and moa#ca ) be relevant? Ratio Dabitandi, The de- 
fender contracted bor fide with a Tutor the pupills Father, and Licet Cox- 
trahentibus ſe invicem decipere, and non conſtat notourly, That that 
was the rate; and ſome of the witneſſes declare the contrare; and the de- 
fender will get a Buyer at the ſame rate. Tweeddale contra Drumelzior. vide 


Annualrent for Damnage, Litera A. 


Decreet againſt Minors. 
F a Decreet againſt Minores indefenſos, no Curators being called in ſpe- 
] cial but in generalat the mercat Croſs if they have any for their intereſt, 
be null? Ratio Dabitandi, Geſta cum adultis non habentibus Caratores are 
not void : and on the other part, by the common Law Datur Carator ad 
Litem, & Minor non habet perſonam ſtandi in Fudicio , & lata Contra Minores 
idefenſos ſententia, non Tenet. L. 45. $. 2. ff. de re judicata. vide Peres. 


* 


Inflitat. Lib. 1. de Cauratoribus. s Danturne mvitis. 
 Mobilu. 


FF Mobilia has Sitam,when they are here animo & deſtinatione Domini ; ſo 

that when rhey belong v. g. to Engliſhmea they are to be thought Res 
Scoticz and to be affeted with the Laws of Scorlend; and he cannot diſpoſe 
. ofthem by a nuncupative Will. And e Contra, It he ſhould change their 


fitam, and tranſport them to ſtay in England? 


Mobilium wvilior poſſeſſso. 


| Obilium vilior & abjetior eft poſſeſſio & facilius acquiritur & amittitur, 
quam immobilium, in ea non cadit tanta affeitio: non eſt Locks in ijs re- 
dhibitioni Gentilitis ſve juri znuwws, Hering, de molend. quzſt 8. n. 58; | 
& ſequent. | 
Mobilia fequuntar conditionem perſons frve Domini, adeo ut ejus ofſibus adgre- 
ext ative & paſſive: Immobilia autem co-lzrent Territorio. 
| | Modus 
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Miedus babilis. 


F a perſon haveing Right to Lands (wherein another is infeft and in Poſ. 
| Fs that he has the benefit of a poſleſſory Judgment) ſhould diſpone 
his Right, which is preferable in favours of the {aid party who is infeft and 
in Poſſeſonas ſaid is; and thereafter another perſon upon a polterior diſpo- 
ſition ſhould compleat his Right by Inteftment : whether or not will the faid 
prior Right at leaſt Extend to and import a diſcharge of the ation of redu- 
Aion, and militate againſt the ſingular ſucceſſor ? IS | 

If a ReduQtion being intented, - the purſuer judicially Declare that he 
paſſes Simpliciter from the {aid ation, will that barr a ſingular fucceſſor; 
Seing the faid Declaration is upon record,whereasin the caſe above mentio« 
ned the diſpoſition 1s a Latent deed, which cannor prejudge a ſingular ſuc- 
ceſlor? : OY | 

Ifat leaſt if it were Regiltrate 1n the regiſter of ſeaſins,it would prejudge; 
being none of the Writs appointed to be regiſtrat therein ? | 


 Molendinum. 


On licet molendinum exſtruere. in flumine publico, ſine Principis conſenſ, a. 
Frits: Jus fluviatile p. 10. n. 128. 
| Motndina aquatica. 
Aſvane igitur aquatica ſunt de Regalibus. Tdem P- 13.11: 175; 


: 
7 p 


 Mol:zndina Bannaria. + 


Olendina bannaria ſunt, ad que integre Communitates vel Pagi preciſe ire 


coguntur. Jus Fluviat. 1225 verſus finem, | 
Luz appellatio inde videtur ſumere originem, quia Bannire apud wetere 
Germanos 1dem ſignificat quod Sancire, Jubere, Edicere. Hering. de Molend. 


d. 11, i. 2,X 3- 


Molendina navalia Immobilibus accenſentur. 


«© \\ ff Olendina navalia pro immobilibus habenda ſunt. Hering de Molen« 
cc M dinis q, 8. 1. 26. quia xdificans ea intentione & deſtinatione ea 
< extruit, ut ſemper & perpetuo non pro motu ſed pro molitura in ipſo flu- 
* mine manerent ; Nec 33; 8& moſendinum aquaticum perpetue 
<« morz cauſa ad ripam exxdificatum, plus przſtare poteſt quam Molendi- 
< num navale; nec in illoquidquam nominari poteſt quod huic non infit, 
< rotz molares & cxtera omnia. idem q. 8. 26. & ſequen. Fa deſtinatio & 
«© attributio.ad molendum, molendinum immobile reddit: 


M ol, EN a in A Tvwurre 


" Olendina- =ner« alata, eu vento agitata, immobilibus accen- 
” ſentur: Idem eadem. queſt. 1. 40. | . Þ 
Diſtricts 


es ee en COR _———_ _ 
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Diftrictus M olendini. 


& Enditz moletrina, licet non fiat mentio diſtriftus,id eſt, jus Ccogen- 
od | di ſubditos molitoris ad molendum, venit tamen ; quia ſimplex 
© rei alienatio pertinentias rei continet. ' Jus Flaviat, p. 1229, n. 31. 


Quomodo qui ſunt in diftriu Molendini 
cogz queant t 


« FJ Tiamſfi is qui emit Molendinum, non poſſet JurisdiQtionaliter coge- 
” Ek re Ruſticos inhabitantes in diftrictu Molendini ; poteſt tamen eos 
E cogere per aftionem, per manus injectionem in frumenta & fruges Mo- 
&© lendas. Herinp. de Molendin.q. 11.9.145. 


An qui ſunt in Diftrifu alibi molere poſſint ? 


« CVUbditi in aliis Molendinis molere poſſuht fi Dominus Molendini 
6 non procuret corum grana in molaſua bannaria contundi intra ſpa- 
« tjum viginti quatuor horarum. Idems quz3t. 11. 139. & alit ibi ab eo laudats. 


An Extrui poſſit Molendinum quod noceat vicino? 


« EYUperioris Molendini Dominus prohibere non poteſt, ne in inferior 
_ g loco alius Molendinum exſtruat, tametſi ex eofuturum ſit ut ſuperio- 
« rjs reditus diminuatur ; quia ex eo quod quis {uo Jure facit, teneri non 
& poteſt, licet alteri per conſequentiam noceatur : diftinguendum eſt, qua 
<«ratione ſuperiori vicino noceatur, nam fi ob id folum quod minus £ - 
« quens fit Superioris Molendini commercium prohibendus non eft, cum 
- "> 0a poſſet quiſque conditionem Meliorem facere, etiam cum al- 
**terius detrimento, dummodo citra injuriam : St vero ob id quod cur- 
#15 aqux impediatur, 8& ex reſtagnatione fiat ut ſuperius Molendinum 
& perinde exerceri nequeat, prohiber! poteft :. nam ſic debet quis rem ſuam 
& meliorem facere, ne vicini Deteriorem reddat. Heringias, de Molendinis, 


© q. 14. 2. JO. ; | 
An Molendinum poſit Extrui fine licentia 
b: Principis £2 
ef i flumine publico navigabili auttale faciente, non niſi ex principis 
CC 


licentia : ſed in alio non navigabili, attamen publico, ſola Gentiwum 
« authoritate Molendinum extrui poteſi, 1dem queſt. 15.9. 39. 


| Reſtaguatio Molendini. 


« OT diioincodem flumine Molendina poſſederint, quoad Reſtagnatio- 
« nem paQa & conſuetudo primum ſervantur ; his deficientibus, quit. . 


« prior edificavit primas habet partes. Idem qazſt. 20.7. 10. _ 
. us 


in L AW + 129 


= _ —_— 


= Ofus Moleudinorum Furi Civili ignotus. 
« Q Uzde Molendinis nunc obtinent & in uſu ſunt, Juri civili ignota 


cc ſunt maxima ex parte ; nam poſt Imperii tranſlationem ex Oriente 
<C in Occidentem tempore Caro!z: Magzi, etiam Juris muratio ſucceſs 
« fit; & uſus Molendinorum alio loco efle cepit quam apud Romanos 
<«adeo ut Molendina.exftruendi facultas hodie .non amplius fit communis, 
« ſed privata ut plurimum ; ſiquidem Principibus, Comitibus;& Baronibus 
« :bImperatore ; a Principibus rurſus viris nobilibus & aliis cum Territo- 
& rio & teudis Jure Chentelz tribuitur ; ita ut jus Molendinorum probene- 
« ficio Regali aut principali zſtimetur. Heringins de Molendinis. Queſt. 
& 7. #. 4. & ſequent: p. 124  — + 5 | 


Ubi convenit, ut pro Familia molatur, 


| quid Furis fz auto fot ph 


« OT in conceſſione feudi aut Emphyteuſeos aut ſimplicis Conduftionis, 
" g paQtum adjiciatur quod debeat accipiens molere frumenrum pro tra- 
<«dente, ipſiuſque tota Familia .; eaque fi auQa fuerit pro omnibus molere 
&« debet gratis, aut eodem quod convenerat pretio : poteſt enim evenire ut 
« Famiha minuatur & ſic molitoreſt in lucro: ' Cum igitur penes eum eo 
- © caſu foret Lucram, debet damnum ſentire: Idem obtinet in' Furno, $& 
© conceſſione Lignorum pro familia. Hering. de molen. quzſt. 20. n. 15. 
& & ſequer. | | | 


If a Mother and ber Friends may ſucceed ? 


[IF in nocaſe Cognati on the -Mothers ſidecan ſucceed? Anſwer. It is 

thought that they ought to ſucceed ; ſeing the Son ſucceederh to his 
Mother and her Friends; and Js ſacceſſionis ſhould be reciprocal, being 
founded upon Proximity of Blood, which is.the ſame to the Mother and to 
the Son : But in this 6ur Cuſtome1s lame, and opas eft vel conſtitutione vel 
Deciſione. | 


Mutunm, 

-Utuum & Commodatum and ſuch other Contracts which are faid Re 
M contrahi, and not nudo conſenſu; Queritar, If they may not be 
faid to be Da, when a Write is Subſcribed thereupon, obligeing 
perſons to lend Money or Conmodare ?. Anſwer. Such Contracts cannot be 


{aid tobe Mautuum or Commodatuns niſt res 'interwenerit : And yet da 
tur ex its att io preſcriptis wverbis, Or in fattum, ; 


Kk N. 


Doubts and Queſtions 


N. 
 Nomn-entry. 


F the Superior of Lands holden feu, will have, during Non-entry, 
both the Feu-duty as his own, and the Non-entry Duty as Caſuality 
and Fruit of his Supertority ? | 

The Superior being in Non-entry. Qzzrit#ur. Though the Non-entry * 
were declared, whether the Liferent Eſcheat of the Subvaſſal would be- 
long to the immediate Superior? Ratio Daubitands, It is not a feudale 
Delictum and commiſſum ; but ex lege, which is in favours of the imme- 
diate Superior. .- | : 

If the Superior ſuffer the Appearand Heir tobe in Non-entry and to 
poſſeſs without a Proceſs for Nonentry ; If he 'may have a real Action of 
poinding the Ground againſt a ſingular ſucceſſor? 8 
+. Tf the full Duties will be due to the Superior upon account of Non-en- 
try following the Ward, albeit the Superior was not in poſſeſſion during - 
the Ward? 7p 4 

Qzzritur, When Landsare Diſponed by a Baron to be holden of him- 
ſelf; If before Declarator of Non-entry the full Duties 'be due, when the 
Lands are Diſp6ned without any mention of Retour or Extent ?* Anſwer. 
If the Lands be Diſponed. to be holden from the Diſponer of the King, a 
proportion only of the. Retour Duty is due ; Becauſe the King and theDiſ- 
poner having condeſcended that the old Barony ſhquld be extended, That 
part which 1s Diſponed to be hotden of the King cenſerur eodem Jure with 
thereſt ofthe Barony ; But when the Baron Diſpones a part tobe holden of 
himſelf wirhoutany mention of Extent, the full Duties may be claimed, at 
leaſt the proportion of the valued Duty. YH | 


Novo-damus. 


# HE King having granted a Charter with a Novo-damw, Qugritay, 
Ifhe ſhould have ſucceeded to a perſon having a better Right 
either upon Forefaulture or Recognition, or as next Heir ; will the Novo- 
damus barr him? Or if the Novo-demius ſhould be underſtood to be re- 
ftricted to any Right or pretence or claim the King may have to'the Lands 
by the Right of the Rehgnant, as falling in his hands by Forefaulture of 
timor his Authors, or © ayes from their Right, and*the committing 
of the fate, either for ever or for a time ? Wo: na 
Qizid Faris as to other Superiors having fucceededto perfons having a 
better Right? - ' | | > 
Qzid Faris, If other Superiors havereceived any Vaſfal upon Refigna- 
tion or otherwayes; if they may queſtion their Vaſſals Right upon ano» 
A unqueſtionably better, falling to them as ſucceeding to any other 
PC n c : , E bu - 
| - . Lands 


will put him '1n that Condition, as if he had from the begin- 
ning holden of the King;ſo that theKing cannot interpoſe another Superior 
by Diſponing the Superiority that did belong to the Traitor? Ratio Dg« 
bitandi, That the Novo-damas 1s equivalent to an Original Grant: And 
yet is thought, That the Novo-damws 15 only an acceſſory Right,and ineffe& 
Clauſuls executrva;, whereby the King gives the Property, that: belonged 
to the Reſigner with all Right he could pretend thereto ; But not the Tn- 
tereft and Superiority that belonged to the Fraitor, unleſs it were expreſ.. 
ly Diſponed : & atFus agentium non operantar ultra eorum intentionem. Duns 
can of Lunaie. | 

' The King having granted to my Lord Kjncardine, and thereafter to the 
Chancellor a Gift of the Wards and Non-entries that had fallen or ſhould 
fall during the time therein mentioned Reſpettive; and thereafter havin 
given diveric Infeftments with a Novo-dames. - Queritar, If the forefarh 
Dorators could be prejudged by the ſaids Nowo-damus ? Anſwer. It is 
thought that the-ſaids Novo-damws arc of the'nature of Gifts or Diſcharges 
of ſuch Cafualities, which the King might grant before Intimation made 


to the perſons of the faid Gifts. 


Nullitas ex verbis non licebit. . 

Erba non licet ve/non licebit, annullant attum ;, important ſiquiden me« 
ceſitatem praciſam.; negant potentiam, reſiſtaut attus & aliter fait um in« 
walittant. The. Bef. in Liter#K. 3x. verbo Kan. Sect. ultima. p. 469. 


Clauſula ex ntinc prout . ex tunc, 
J/ Erba Ex nunc prout ex tunc, ſat retro ative & Vn canonens Is 
s V 


te ſententie ; operanturque actum completum etiamſs verbum futari femm- 
poris fit adjeitum ;, adeo ut unum tempus inſit alteri, extremum in primo, & 


primum in poſiremo. Heringius de M ſendinis queſt. 1.7. 45. 
| _ Nundine: 


Af Vodinerem ſolennium Jus, ad majora Regalia pertinet. | 
Nunquam Czfar conſurvit alicui dere Nandinarum privilegium, iſs 

prius adjacentibas & vicinis Civitatibus quarum intereſſe poteſt, auditis, 
Nandinarum favor maginus eft, quia earum tempore res aut perſons alicu- 


jus arreſtari non debent; Secus in Mercatis. 

Quematmoium tempore Nundinarum in loco illerum arreſt are aliquem non li- 
cet ; itaetiam nec in illo fine quo Mercatores ad Nitndinas wenire non poſſant, 
The. Befold. in Litera M. 43. p. 631. 


0. 


Doubts and Queftons 


Oath of Coronation. 


T* what isrequired and promiſed, by the _ che time of his Corona 
0 


tion,be underſtood to be Conditiones Regni, 1o that the ſame not being 
fulfilled the People is free? Az/wer. Theſe are not Conditiones either: 
Suſpenſive or Reſolutivz,but modus regnandi : Andalbeit Modas ought to'be 
fulfilled, and ſubjets whoare under a Coercive Power may be urged to 
obſerve the ſame ; yet a Prince who 1s {ubject to no higher Power reliz- 
quitur Religioni Juramenti, & Deum ſolum habet ultoreni, © © 
Theſe Similies may beurged to this purpoſe, viz. A Father is obl'g-' 
ed not to provoke or wrong his Children, © and that is Modus implyed 1n 
the Relation ofa Father ; and yet ithe do otherwayes the Relation is not 
taken away : And when Parties are Married,there is Stipulation hc 1nde 
of mutual Duty, not*only as to Chaſtity, but as to other Duties, and yet 
though they fail in the ſame, being only Modes vinculi conjugalis, the Mar- 
riage is not diſſolved except in the caſe of Adultery : That Duty of mutual 
Chaſtity being zzter eſſextialia, and the other Duties inter naturalia” con- 


Jugits 


©. Quolified Oats, 


F 7 Hether qualified Oaths may be receiged before Inferior Judges ? 
Anſwer. Tt is thought not: The queſtion” whether the qualities 
ſhould beronſtrued qualities or Exceptions, being of that difficulty, that 
they are not to be decided by Inferior Judges. © 
. The Lords are not in uſe to receive qualified Oaths unleſs they be given 
in to be ſeen by the other Party, and upon debate be found Relevant; 
ſo that the perſon who isto give his Oath may be admitted to Swear in the 
terms ofthe ſame, as being properly Qualities and not Exceptions. Qu#- 
7itur, WhatQualities ought to be ſnſtgined? And ſeing it is the common - 
opinion that intrinſick qualities may be received; Queritur,* What Qua- 
lities are to be thought Intrinſick ? Azſwer, Thele are Intrinfick that are 
inherent in the Act and Matter in queſtion v. -g. If it be referred to 
the Defenders Oath that he promiſed to pay the Purſuer a Sum of Mo- 
ney, he: may declare in what Terms he promiſed, pure, in diem, or ſub 
Conditione. - - is p ; | ' 
If it be'referred toa Parties Oath that he is Lyable for a - Houſe-mail 
(having taken and dwelttherein) after three Years. Queritur, Ifhe ma 
declare with that Quality that he payed theſame? Ratio Dubitandi. That 
iis Extrinſick, and not a Quality butan Exception : On the other part, 
quomodo unumquoaque ligatur, ſolvitur; and the Debt not being proven but 
by his Oath, he may prove payment the ſame way. 2do. There is a pre- 
ſumption in Law, which 1s the Ground of ſo momentary a Prefcription, 
That ſuch Debts are not ſo long owing; And therefore it oughtto be pro- 


Ven 


"Xa - 


ven by the Defenders Oath they are owing, tv. It is the common. 
praQtice, that Parties that are not-bound by Wris think they are © = 
to pa —_—_ cg O_o | | ; 
If he declare not poſitive that he payed, bur that he Aſſigned | 
Debt. fatisfaRtion. Quzritur, Tf that Quality ſhould be Kor 
wer. Ttis thought, that it is not intrinſick, -_ 


\ Correſpelfive Obligements. 


Vid Jaris, Tfthere be correſpeRive Writs of one Date,but-not in 616 
Body, as v. g. a Diſpoſition of Lands and a Bond of the fame 
datefor payment of the price: If theException competent againſt the price - 
( viz, The Diſponer cannot be lyable unleſs the price be payed) will mili- 
tate againſt the ſingular Succeſſor Ratio Dabitandi, The Diſponer /equ;« 
tur fidem: And the Obligement to pay the price is not in corpore juris; fo 
that the Aſſigney is i boxa fide to take a Right thereto : & Contra, Perion- 
al Exceptions competent againſt the Cedent are competent againſt the 


Aſſigney, in Obligations perſonal henc- :nde. OE $5 | S 
It is informed, that there is a Deciſion, Thar ſuch Exceptions are not 


competent againſt Aſſigneys. 
Mutual Cbligements in Comra&s. 


F there be a mutual Cofitratt anent the ſelling of Lands and payment of 
] the price ; & the Buyers creditor compriſe the minute in ſo far as it is in 
his favours; whether he will have ation for implement unleſs he pay 
the price? Anſwer. He will not: Seing the final cauſe of the Diſpoſition 


_ is the Price. | 
If Offices do Eſcheat by Horning f 


F the Keeper of a Regiſter, or Writer toa.Seal be at the Horn Quz2rirur, 
| if his Office will fall under his Efgheat? Ratio Dabirandi,, That no- - 
thing is Eſcheatable but that which may be tranſmitted and is applicable ta : 
another ; whereas an Office isa perſonal FunQtion, and induftris perſonz 
#7itar, which is ſo perſoaal that it canriot be conveyed by his Eſcheat to 


' eli 


another. _ ' Its Ea oy BH 
| If at leaſt the Rebell doth forefault his intereſt, if he be year and Day ar. 
the Hora? And Quid Farisasro Judges,who have places from the King,. 
and as to Commiſlars, and Miniſters, that are-preſented bygther Patrons, 
whether by their Rebellion they be ſo diſenabled, that they cannot enjoy, 
their Places,and their Patrons can preſent others? _.. . 
Whether at leaſt Relaxation will repone the Rebell, and take away 
the Inability? © " ""—_ Ts 2 OM 
Omiſſa- &. male . appretiats, 


| | I Perſon beingnamed Executor and ucuverſal Legatar. Quzritar, If 
A a Teſtament «d omifſa & male —_ d, will the pon: 
k * P 
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cipal Executor Loſs both the Office and the Benefit of the Legacy, as to 
what is omitted and »ale. Appretiat? = Anſwer. It is. thought, he will Loſs 
" both, in reſpe&t.of his Fraud and Perjury, in the ſame manner as.theneareft 


of kin confirming, will 1 
Benefite competent to him 
or male Appretiats. 


, asneareſt of Kin, as to that which iFomutted, 


+ Opere. | 


IN Materia Operarum C onſuetudo & preſcriptio maltun conſideragur, Jus Flus 
viatile p. 121. 0. 3- $4 


Order. of Diſcuſring. 


of Diſcuſſing, Queritur, will the Heir of Line be lyableto Re- 
leive the Heirs of Tailzie and Proviſion, as toſuch Debts for which by the 
Law he ſhould have been firſt Diſcuſt? F112 108 . 


. Padlis Privatorum non Derogatur 
Furi Communt. 
Hat Law That Pais privatorgms yon derogatur = Canmuni what 


l = it is to be underſtood? And ifit be only as to Solemnities 
. . pr Formalities provided by Law, and not when the - Law pro- 
vides any benefit in favours of a perſon, as a Communion in favours of a 
- Hushand and Wife; or Courteſy or®Terce, or ſuch like? * 

The Prince ; and under -him the Judge " and in f mal _ 


) 


wtoze. (ſed guiscſtodiet ipſuns Cuſtodem?) the Lords of Seffion, have not a 
:(ative Power: And when thereoccurresa Caſe not formerly ae {ms | 


Le 

wo the beſt governed; Nations do not agree anent the, Point in queſtion ; 
ane/beling oe the Affirmative, ſame for the Negative;: and upon; pro- 
bable Reaſongon both ſydes, ſu/tinendum Fudicium : Or, if the Queſtion be 


in the like caſe, loſs 'not only the Office but the 


\ | A Id Hen a Defun&t doth oblige him and his Heirs, renuncing the order 


'l 
1 


of as Exception: from a general Rule; EAVES to. be ſtuck to, until + 


there be a Law to. the contrare;.as in that caſe, whether Minors ſhould be 
debarred from the Remedie of Reſtitution, by their Oath ; conforin to 
the Novel ſacraments puberam: Which 1n efte& is to make "A+ new 


Law. | 
|  Parkament, © 
IF ReduQtions may be purſned fummarly before the Parliament iv priga 


£ 


inftentia? Ixis thought, that akbough when my Lord ame 4” 
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Commiſſioner, that was done, in the Cafe of the Lord Forreſter againſt Ge- 
neral Rathver”s Pelict;: and at the inſtance of the Lprd Daundie againſt Pit- 
zaro; And there is now a Complaint at the inſtance of Edzel againit The Ear! 
of Crawfard tor reducing the ſaid Eart his Title: yet ſuch Proceſſes wauld 
. not be ſuſtained betore the Parliament, If it were repreſented, That by Di- 
verſe ancient Laws, and for great Reaſons it is provided, that all Com- 
plaints iz civilibus ſhould be firſt purſued before the Judge Ordinary. 


Paſsing from a Right. 
| [ a Tackſman of Teinds having a Tack yet torun, take another Tack 


- of the ſaids Teinds: Will he be thought to paſs from the former? Lays 
rdale contra 1 rweedaale, | Wl! (arr 408 h 


- _ " 4 


Patents of Honour. 


Atents of Honour being granted.to a Perſon, and his Heirs Male of his 
Body; Quzritur;, 190 Whether the appearand Heir may fit in Parlia- _ 
ment and nor be Lyable-as Behaving? 1: i thought, ( whiatever may be 
pretended as to Cuſtom) in ſtrift Law he ſhould be lyable; ſing in Ge- 
neral,the owning an Heretable Intereſt is adztio paſſive,and geſtio pro hzrede, 
2do. Quzritur It a Patent and Title thereby, may be reſigned as feudum 
. fora new Parent to the Reſigner and other Heirs than in the former? Co- 
gitandum. If it may be reſigned, Qz-zritar, If the Reſigner muſt be firſt 
{ſerved Heir? Cogitandum. _T | | " | 
Ifa Nobleman having,;a Patent to him and the Heits Male of his Body, 
ſhould thereafter reſign his Title and obtain a new Patent to him and 
his Heirs Male of his Body, which noni his eldeſt Heir Female with- 
ont Diviſion: And the Heirs Male ſhould faill ; may a Nobleman who in 
the izterim has got his Title betwixt thefirſt and ſecond Patent; claim place 
beforerhe Heirs Female, as having Right by the ſecond Patent, being bes. 
fore theirs? Or if the Heirs Female will. have place as repreſenting their 
Predeceſſor, who had Place by the firſk Patent, ſeing the ſecond 1s. but a 
Continueing of the firſt in favours of him whogot it, with an alteration on- 
*ly as to his Repreſentatives: And they who had poſterior Patents were not 
concerned who ſhould repreſent him ;. and it was uncertain whether the 
firſt Heirs' ſhould faill; ſo that they might haveany prejudiceby thechange. 
Roxburgh contra Lothian. - 1 


_ Pecunia Pupillaris. 

L fyable to ſtocks. the ſame, fo that the Pupils Means he not unprofitable? 
Or if this be not Caſas arbitrarivs,according tothe variety of Circumſtances? 
Bolhoyſy and the Tutor of Dumb Iames Hay 

P's 6 Des þe. not lyable for Annualrents, and when ſhould they be 


F a Tutor uplift the Maillsand Duties of Lands, a quo Tempore will he be 


» 
- 


£ %o * 7 | 4s 2 : 
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Pen- 
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Penfrons granted by the King, 
Ueritur, Seing Penſions granted by private Perſons are binding, and 
are a Ground of AQtion ; Whether Payment of Penſions granted 
by- his Majcſty may be denyed? And if not, What Remeay is competent? 


Perſonalis dFus 


« A Ctus, in quo eſt appoſita diftio Tpſ, in contraQtibus non ſtat reſtri- 
Cc A ive, ſed rantum demonfſtrative; ideoque non:1mpedit tranſmiſ- 
& fjonem ; & ContraQtus non obſtante diftione pf ad hzredes tranſeunt, - 
« quia quilibet przſumitur ſuo haredi ut fibi proſpicere ; quz preſumptio 
« jon tollitur ex diQtione ſibs, quia eſt violenta & procedit ex viiceribus na- 
« turalibus, centrariam probationem non admuttentibus. 

« Sj in alia Diſpoſitione ſit-ſimplex conceſſio, Diftio {ib/ non reſtringit : 
&« & adje&tio perſons in concefſione de ſua natura ad hzredes tranſitoria 
« non facit quod concefſio fit perſonahs, & non rranſitoria. "Om 
—_. gy in concefſione non tranſitoria, puta ubi elea eſt induſtria 
«© perſonz: vel in aQtu perſons coherente. The/. Beſolds, zz literal. 10. 

 EKyerbo Ihme..p. 425. . . - oe Tons” ", 


| Pignors, 


" QErvi Aratores & Boves Aratorii, & Inſtrumenta ruſtica pignori haud 
«\, capiuntur, /. 7. Cod. que res pignors obligari, 8c. | 

© Tn obligatione generali rerum quas quis habuit aut habituras eft, non 
«© continentur que veriſimile eſt quemquam ſpecialiter obligaturum non 
< fuiſſe, ut ſupellex quam quis habet in uſu quptidiano & neceffario, vel 
& quz ad acne jus pertinet... - 

< InveQa in przdium urbanum tacite oppignorantur; ſecus in pradiis 
« ruſticis quia ſufficit in iis fryCtus teneri, Heringiue de molenainic q, 28 x 
& 12 ad 18 incluſive. | —_ 

2 --qp_nn ſupellex libraria ſub tacita illaoppignoratione non venir. 
« Ioiarm. | | v 
© Fa tantum inveQa cenſentur obligata, que illata ſunt ut perpetno 
< jbi ſint; ideo nomina & inftrumetita obligationum & merces illatz ut 
<* venderEntur haud veniunt. Ibidem 20. © | 

& Creditor jure civili poterat pignus alienare, etiamſi pattum non infer- 
© yenerit; przvia tamen denunciatione utdebita ſolvat; & licer pignus alj- 
©*enare, ceſſante debitore in ſolutionem per biennium poſt denunciationem. 
«Perez. Lib. 2.1t. 8. oY 


Pleniſbing; If a Wife be provided to a part of ®? 


Y ContraQt of Marriage, a Wifeis provided, in fatisfaQion of Terce; 
I Third or other pattof Movables, except the half of the Pleniſhi 
of the Houſe the time of the Husbagds Deceaſe, Whereto it js provided - 
{be ſhall have Right. Qs#r3rvr, If there be no Free Gear, will the Heir be 
E- | obliged 
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obliged to free the half of the Pleniſhing? Ratio Dabitandi, The Contratt 
bears ſhe ſhould have Right; and ſhe is in the ſame caſe as if her Hul- 
band had diſponed for an Onerous Cauſe the Pleniſhing he ſhould have 
the time of his Deceaſe: And on the other part, it ſeems this Proviſion 
ſhould be underſtood Cordztionaliter,it there be free Goods : And the Clauſe 
being an Exception from a .Renunciation, both the Renuriciation and 
Exception trom it, ought to be of the Regwla, and of that which would 
| belong to her, it ſhe were not excluded , which could only be the fre 
Gear. 
If the clauſes do not bear beſides the Heirſhip, Quaritur. If ſhewill have 
Right to the plenalthung, without Deduttion of the Heirſhip ? Eadexz Ra- 


tio Dubitanai, 
Poſſeſſor. 


PRoceſſur ligitioſs poſſeſſonis, Hiſpaxi Interim, Galli Recredentiamz. 
Belg Proviſionale remedium, ali praceſſum informativum appellare 
ſolent, Budzus litera vindiciariam, Thel. Bef. in Litera I. 29. verbo inte- 


© rim mittel. | | | ; 
Poſſeſſor bone fidei fruttus conſumptos ſuos facit abſolute, extantes vero Domi- 


noceaunt, ; 
' Poſſeſſor vero male. fidei, nec conſumptos nec extantes ſuos facit,, ſed Dominus 
extantes vindicat; conſumptos vero condicit condictione ſine cauſa. Perez. lib. 


2, Tit. 5. 


Poinding of the Ground. 
A Lord of Ere&ion having Diſponed Teinds, and the Reddendo bearing 
a Sum to be payed for a proportional relief of the blenſh duty payable 
by the Lord of ErcCtion ; and certain Bolls of Victual to be payed alſo for 
his relief to the Miniſter : Qzzri##r, Will the Miniſter have action for 
poinding the ground ? 240. What will the Superiors poinding the Ground 
import ? | .. + 
A Decreet of Poinding the Grougg being got againſt the Heretor for 
the time and the Tennants: Qreritaur, Tfatter the Death -of the Heretor 
the Lands may be compryfed for: the. Bygones from the Appearand Heir, 
without a Decreet of transferring, or a new Decreet: Ax/wer. It-is 
thought, there is no need of any other Decreet; the Decreet being Really 
founded ; which may be recovered againſt an Appearand Heir, and put 
in Execution by Compryling, or poinding againſt him. 


Pre rogative 


| IF the Queſtion betwixt Roxbaurgh, and Lothian, ſhould be determined 
2 with reſpect to his Majeſties Prerogative being theFountain of Honour ? . 
It is thought, that His Majeſties Conceſſions,” whatever the Subject be, 
ſhould be judged Jure communi; And that Jus guzſitum, whether as to Ho- 
nour and precedency or any thing elſe, cannot be taken away upon any 
fuch pretence. 'The Prerogartive 1s i»ſtar litforis whichis defined quo fluttus 
Flbernus exxſtuat : So that as the Sea —_ not go beyond the Shoar —_ 
EE i, __ | | $7 
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the Sea is moſt full ; ſo the Prerogative and Plenitudo Poteſtatis does never 
o beyond Law, which is a great Lit#s and Boundary of juſt Power. - 

The Royal Prerogative is acknowledged and aſſerted by diverſe 
Laws and Acts of Parliament of this Kingdom ; But how far the Ex- 
rent of the ſame may reach, 1s a point of State and Policy of the higheſt 
natureand importance,and not to be defined by the Opinions of Lawyers, 
but by the Higheſt and Legiſlative Authority. | 

The Royal Prerogative 1s not only afſerted in the general by rhe Laws ' 
of the Kingdom, but diverſe and great Powers Rights and Priviledges be- 
longing thereto, are in ſpecial declared by diverſe Acts of Parliament; 
both in Relation to the Government, and in Relation to His Majeſties In- 
tereſt, and Queſtions, and Cauſes,betwixt Himand His Subje&ts ; As the 
Power of Calling and Diſſolving Parliaments ; "The Choiſing and Appointing 
Officers of State, and Commiſſioners and Judges, To make War and 
Peace ; And that there can be no Meetings to Treat or determine in Mat- 
ters of State without His. Majefties Authority and Warrand: And that 
upon no pretence there can be any Riſing in Arms without His Warrand 
And His Right to Cuftums ; And Power to grant - Remiſſions for the High- 
eſt Crimes : And that. the Negligence of His Officers cannot orajenes 
Him. Andalbeit by the Common Law the Eldeſt Superior is preferable, 
yet when Lands are holdenof diverſe Superiors Ward,. the Marriage of 
the Vaſſal, which otherwayes would belong to the Eldeft Superior, doth 
pertain to the King, tho as to theVaſſal his lateſt Superior : And by cuſtom, 
albeit the going toa Miln, for never ſo long a time, being facaltatis, doth 
not import Servitude without a ſpecial AſtriQtion, yet the repairing to 
His Majeſties Milns,by the ſpace of Fourty Years, doth induce a Servitude, 
without any other conſtitution : As to which and other points of the Pre- 
rogative,explained by Law and Cuftom, Lawyers may and ought to g1VE 
their Opinions in Law. : 


But as to Lawyers and Juriſ-conſults, it isfaid,” Tzrpe eft fine lege loqui, 

& ubi leges filent they cannot but be fileat : And the Laws of Scotland, 

- which ought to warrand the Reſolutions and. the Opinions of Lawyers, 
in Queſtions concerning the State and Government,are only the Statutory 
Lawand AQts of Parkament, and tft common Law and cuſtom and un- 
denyable ractique of the Kingdom. . - 

As to the Civit Law of the Rowers, it was only the Municipal Law af 
that People; And by reaſon of the great Equity of it, in Queſtions de Faure 
privato, tha it has notthe force of Law with us ; yetit is of greatAuthority 
and uſcin cafesnot determined either by ſtatute or cuſtom ; Bur, as to 
Queſtions of State and Government, the Civil Law is of no uſe with us; 
in reſpect theLaws of all Nations,concerning their State and Government, 
are only Municipal ; and the Conftitution of the ReſpeQtive States doth 
varie both fram that of the Rowens; and for the moſt part each fromano- 
ther : So that any Queſtions, concerning the ſame, cannot be ſolidely. or 

' warrantably Anfwered, upon Principles or Reaſons brought from any 
- Law, but the conſtitution of the Government and Laws and Cuſtoms of 
the Nation and _—_— concerned. = 
It is conceaved,T hat when the Opinion of Lawyers is asked, Res ſhould 
be inzegrs, and they ſhould beat liberty to give their Opinion freely and 
| | __, © Without 


| Obedience to their Royal Predeceſlors. 


the "- Ms. A. a. 
— 
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without prejudice, which they cannot doe aftey His Majeſty has any way 


- predetermined them, by declaring his own Royal Will and Pleaſure: 


. As tothat Creſtion, What can be ſaid, in Law,in defence of theſe who 
have acted contrary to Law, in Obedience to His Majeſty , or upon his 


, Royal Diſpenſation;if they ſhould be queſtioned in the time of Succeeding 


Kings ? 

It is Anſwered, That, upon the Grounds fore{aid, nothing can be ſaid 
pofitively to ſecure them, from Queſtion, either by our Law or Cuſtom; 
The ſaid caſe being not mentioned nor determined by either : But it is to 
be thought and preſumed, that His Majeſties Prerogative being affected - 
by the Laws foreſaid, and His Majefties owning that power to Command 
and Di/penſe as a part of His Prerogative, and they conceiving that it was 
not their duty to diſpute His Majefties Power; . Succeeding Princes will 
not think isthear intereſt, tobe ſevere againſt any perſon, for exceeding in 


Preſcription. 


F a Feu-Charter of Kirklands, not confirmed by the King or Pope, with 
Seaſins thereupon, may be a Title to warrand Preſcription ? - 
Temporary Preſcriptions,as 1n caſe of Houfe-Mails, Servants Fies, Eje« 
Qions, &«. If they run againſt Minors ? a 
' The Vaſſal retouring his Lands to be in Non-entry Fourſcore Years, 
Guzritur, If he may objeQtPreſcription quoad the retoured Non-entry Du- - 
ties? Scing after the Years of preſcription, he confeſſeth the ſame to be due: 
& Temporal ia 4d agendunr Sant Perpetua ad excipiendum? 
Tf His Majeſties annexed Property does preſcrive ? -. 
If Preſcription run, againſt theſe. who were Forefaulted by the Uſur- 
r, Cai non valebant agere: Found for the Negative, Laxderdale contra 
weeddale;, That Lauderdals his Father and Good-Sire noz walcbant agere, 


| Becauſe upon his Fathers Reſignation Queen Anz was Infeft in Liferent, 


have intented a Declarator ; yet that being ſuch an Aion, as could not 
bring him to poſſeſſion, he was not obliged to intent it : This Reaſon ap- 
ears. not to be without ſome Queſtion, ſeing if there were a Liferenter 


and might have excluded them _ her Lifetime : and though he might 


and Fiar, and the Fiar ſhould not preyail with the Liferenter to join in an 


Action for interrupting preſcription, the Fiar ſhould be without remedy 
ifhe would not interrupt by Declarator : and ifaDeclarator do interrupt, 
it cannot be ſaid that mor walcbat agere, 240, A Declarator would have 
brought the Lord Thirleftoun to-Civil poſſefion, at leaft fo far as it would 
have been declared, that the Queens poſſeſſion was his, and by vertue - 
of the Right thereof he was Fiar : And if the Quee» would not owne thp 


poſſeſſion to havebeen by that Right, ſhe ſhould have been forced tore- 


move: So that by that Action they might have attained natural poſſeſſion. 
Before the Act of Parliament 1621.” anent Compryſings, the Legal ran 
againſt Minors; which argues,thar the Temporary Preſcriptions of Spuil- 
zics, for Houſe-Mails, Removings &c. run againſt Minors. . | 
If there be a difference betwixt the time © - > in Exgland and 


| Scatlaruid? Whether is preſcription iter deciſoria? 


Irem, If Prelates,provided before the Act of Parliament 1 585. Ggainf 
v E | Dilapi: 
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Dilapidations) may notwithſtanding thereof ſet 'Tacks without hazard ? - 
Seu the Actſcemsto militate only as to perſons provided thereafter. * 

' Tfa Feu-ſet contrary tothe faid Act apainft Dilapidations, may be a 
ground of Preſcription ?. Ratio Dubitandi, That by tbe faid Act, the Pa- 
trimonyof the Prelatesis extra Commercixm, and is of the nature of the an- - 
nexed property & quod non eft alienabile non eft preſcriptibile. Vide, Di- 
Lapidation in litera D. So | ; 

If in all caſes when an Obligement or Intereſt and Right is in the De- 
fenders Right, whereby he bruiks, may he alledge Preſcription, as he 
- cannot do 1n the caſe of Reverſion, there being Eadem Ratio? . 

What is the Reaſon,that Reverſions Regiſtrate do not preſcribe? Seing - 
Bonds Regiſtrate-do notwithſtanding preſcrive. _ 

*- Tfa Faculty. granted to aPerſon as wv. g. to the Diſpcner of Lands, and 
a power to Diſfone the ſamen, or to Redeem upon a penny, ' doth pre- 
{crive being granted apart ? | PY 
If, Preſcription being alledged againſt a Bond, it be Relevant to reply 

and to offer to prove by the Excipients Oath,- that to his knowledge the 
the Debt is dye, and true, and not ſatisfied ? h 

 Tfa Reverſion begranted only for five Years, Quzritar, Tf in that caſe 
it preſcribes againſt Minors? Fide de Retrattibus Gentilitiis, if they pre- 
ſeribe againſt Minors? = "i ; 

Ifa Minor acquire Right to a Compryſing near expired, ſingulari titalo, 

will theReverſion be prorogate ? and if there bea difference-betwixt a Mi- 
nor ſucceeding as Heir, 'or otherways Singulari Titulo ? . 


— — 


Preſcription againſt the King: 


"HE A@ of Parliament 161 7 Militateth againſt the King,as to real 

TT Adttions ; when the Defender has preſcribed a Right by poſſeſſion 
founded upon the Rights therein mentioned ; as appears by the expreſs 
words and the ground of that Preſcrption, being nor ſo much odium & 
zee ligentia nog. petentis as favor poſſidentis, which is the ſame astothe King 
as to another : But inthat part of the A& anent, the preſcription of Per- 
ſonal AQtions, there is no mention of the King, and he cannot be ſaid to * 
be negligent ; and it.is declared by ACt of Parhament,that the negligence 
. ofhis Officers ſhall not prejudge him. Q#eritur therefore, if Preſcription 
in thatcaſe be competent againſt the King ? | . 

<« Verba ſemper & quandocunque delignant temporis infinitatem : & fi in 
« paCto de tetrovendendo adjiciatur hac clauſula, ut quandocunque vendi- 
&« por & zjus bxredes velint pretium offerre, Predium recipere poſſint, non ob- 
« ſtante triginta annorum preſcriprione, Jus redimendi ſemper & in perpe- 

ruum competit ; niſi poſſiderit Emptor pro ſuo ; vel contradixerit Relui- 
«*tjoni : ab eo enim tempore incipit preſcriptio : In- Contraftibus enim 
< nullum verbum debet eſſe otiofum, verba autem quandocungque &c, ef. 
«ſent _ ſinon operarentur. Theſ. Beſ. litera T. werbo 5, Fe und allwegen 
G>.21627.& 424. - RAE he af FEE 
ff Þronceps poteſt privato privilegium concedere,ut ipſe ſolus in aliqua 
* parte maris aut fluminis publici piſcari poſit ; alioſque ne id faciant pro- 
*hibere : Loca publica, & que Jure Gentium communia ſunt, praſcribj 
| . : '? cc 

"*{ vt poſſunt 
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& poſſunt tanto tempore cujus initiz memoria non exiftat : przſcriptio 
« enim immemoraalis vim habet priviſegiiſeu Tituli, & potius preſumpta 
« conceſſio quam preſcriptio dicitux; & preſumptio ex ea exſurgens eft 
« Juris & de Jure,nec admuttit probationem in contrarium. Jus Flaviati- 
« /e, þ. 260. 2.201. | | 

< Preſcriptio impium przfidium Novel. g. | 

« Reſpublica & municipium non reftituitur adverſus prezſcriptiones 
« temporales ; que Jure veteri reſpuchant reftitutionem. . wide. Friſch, 
« Tom. 2. Exitci:at. 2. n. 58. & ſequent. | 

« Jure, Novel: preſcribitur contra Rempublicam & Civitatem, .Tri- 
& oinra velquadraginta ann. dem. x. 63. IS 

« Przſcriptio Conventionalis a. Defun&to ccepta currit contra R.empubli- 
« cam quz er ſucceſſit, Thidem. n. 65. | -_ | 

«In Preſcriptione, Jure Civili bona fides requiritur ab initio, nec deſinet 
&« zſucapiens acquirere licet mala fides ſupervemat : Jure aurem Canonico 
« bona tides requiritur toto tempore. ; oy, = — Os 

« Requirituretiam 'Titulus, id eft, juſta cauſa poſſeflionis & habilis ad 
« transterendum Dominium. © © Fe op = 

« Resfurtive & vi poſleſlz Jure Civiliuſucapi nequeunt. Perez, In#it. 
« Tit. 10. | | Z Ea i 

« Nihil enim operatur bona fidesaut Titulus propter vitium, nifi vitio 
« purgato, nempe re furtiva reverſa in poreſtatem Domini. = 
| « Servus Fugitivusnon uſucapitur, quiafugiendo ſuifurtum facere di- 
& citur. | Jy : | | 
 « $; quis mala fide, abſente forte Dominnvel negligenteauteo decedente 
« ſine ſucceſſore, fundum alienum 'poſlederit & vendiderit Empcori bonz 
« fdei, nonobſtat uſucapiont vitium quaſi rei furtivz; nonenim fund 
<« ]ocivefurrum committitur, aut rerum immobilium facilis eſt inter- 
< yerſ10. | | = 3 | 
 « Reg Fiſci uſucapi non poſſunt,quia Juris publici ſunt : bona autem va- 
& cantia uſucapiuntur que hzredem non habent, fiantequam a Fiſco occu- 
< pentur ab ahio poſſideantur ; quia nondum Fiſco denunciata, non ſunt 
« Fiſct, ſed manent in Commercito. 6 | | 


\ 


Preſentation upon Forefaulture, 


Veritar, If a Compoſition be due to the Superior for receiving a Vaſ- 
. fal, preſented by the King upon a Forefaulture ? It is thought,That 
it is not due; ſeing he is obliged to receive him; and the Lands belong 
ing to the King by the Forefaulture, he does a Favour to the Superior by 
preſenting one 1n his place. | * | 
The King having preſented a Vaſſal to the immediate Superior, ſome 
years after the Forefaulture of the former Vaſlal, Quzrirur, Whether the 
Perſon preſented will have Right to the Duties become due fince the 
Forefaulrure, or if the ſame will belong to the Superior ? Cogitandum. 
But it ſeems, that the King having no Right to the Lands, which he can- 
not hold of a SubjeA, bur having only Right to preſent a Vaſſal in the 
znterims, the Duties ſhould belong to the Superior , ſeing the-Property be- 
lopgs to no Perſon; And the Superiority draws unto it the Right of Pro- 
— 


perty 


- 
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perty, and the Superior not having a Vaſſal ought to have. the duties of 
the Lands: Otherwile if the King ſhould not preſent for many years he 
ſhould want the Fruits and Benefit of his Superiority : And it is not his 
fault that he wants a Vaſſal, ſeing hardÞ he could force the King to pre- 
ſent. The Lord T arras. | 


PY 4 = 
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Proceſs againſt Strangers. 


F a French Man or Hollander v. g. ſhould retire out of France or Holland 
hither, and ſhould be Purſved in this Kingdom at the inſtance of theſe 

who have contracted with him in the Place where he was, Cuzr:tar, If 
| Proceſs ſhould be Suſtained againſt him here? And if it ſhould, accord- 
ing to what Law ſhould he be Judged? Seeing our Judges. are not pre- 
ſumed nor obliged to know any other Law but our own and the civil Law, 
Anſwer. They ought to have Proceſs according to the Law of the Place 
where they Contrafted, which may be known upon a Commiſſion. 

Seing Mobiliaand Immobilis habent (irum viz, illa fixum,iſta vagum, Quid 
Juris as to nomina Debitorum, atrum ſequuntur prrſonam Debitoris an Creadi- 
zoris? So that a Debt due by a Scotſman to a Stranger ſhould be conſider- 
. edas a Scots intereſt & res Scotica; and a Teſtament concerning the ſame 
ſhould be confirmed in Scotland. | 

Qzid Furis as to annualrents, when the Laws of the Place where the 
Creditor lives and our Laws do vary ? 

Quid Faris, When the Debitor being a Scorſman and having granted 
Bond in Scotland, has retzred elſewhere, both as tothe effe& of confirma» 
tion and Annualrent whether Lawful or no Lawful? And ifthe Annual- 
rent ſhould be ever conſidered with reſpe&to the Place, where theDebitor 
was Incola the time of the contrating? | 


| Procuratories of Refzgnation. 


F Procuratories of Refignation,granted by Magiſtrates,Expire by the de- 
ceaſe of the granters? | 


\ Promiſe to Diſpone, not in writ. 


FF any Perſon or their Heirs may be purſued, for implement of a promiſe 

todiſpone Lands and Heretages; it being referred to the Oath of the Per- 
fon that made the Promiſe ( or of his Heir if he be deceaſed ) that ſuch a 
Promiſe was made? Arſver, That it is thought, that as when upon a 
Treaty and Agreement Writs are drawn, Parties may Reſile, betore Writs 
be ſubſcribed; There is eadem, if not major Ratio in Promiſes, which can- 
not be perieQed but in Write, Ez nihil attum creditur, dum quid ſuperſit a- 
genazwm, niſi accedit Jaramentum, Vide Emphyteoſis, and what the Lawyers 
fay in ſuch Caſes, where Write is neceſſary. 


 Prote@ions; 


FF Perſons cited to appear before the Juſtice or Council, or impriſoned by 
order of the Juſtice or Council, may be taken or arreſted upon Caption 


or otherwiſe, for a Civil Debt, though they have not Protections ? - 
2 Ia 
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Proviſcon in favours of Bairns. 


T7 was provided by ContraCt of Marriage, that the Conqueſt ſhould be 
employed upon Rights to the Husband and Wife in Conjun@ Fee, and 
to the Bairns of the Marriage in Fee, Quzeritar, If the Husband, having 
acquired a conſiderable Eſtate, may he advantage his Heir or any other 
of the Children, and give a greater Proportion to them than the reit? Or 
will che Conqueſt belong to all equally ? Ratio Dabitandi, Tt were hard 
that the Father ſhould not have power to divide his Eſtate amongſt his 
Children, and in Conſideration of it to oblige them to be dutyful. On the 
other part, the proviſion being in favours of the Children which is zomer 
colletivam & univerſale jndefinitum xquipollet univerſali. 2do. If that Power 
were allowed toa Father, it may beabuſed; and intending to marry. again, 
he may deal with one of his Children,and giving more nor his Proportion, 
he may by tranſaCtion ſettle all the Conqueſt on him ; and take a great 
part of it back from him in prejudice of the other Children. 3io. By that 
Proviſion there is a Lepitime ſettled upon the Children; and as the Father 
cannot prejudge them of that which is given them by Law, but the Bairns-- 
part muſt divide equally , ſo he cannot prejudge them of that Bairns- 
parc provided by Contract; unleſs by the fame, the Father had that arb/- 


trum and Power given to him, as ſometimies it is. | 


Proviſzon in Bonds. 


A Bond of proviſion being granted by a Brother to a Siſter, for a Sum 
to be payed to her at the next Term after the Bond,without mention 
of Heirsor Afſigneys, but witha Proviſion,thatifſhe ſhould deceaſe unmar- 
ried it ſhould return tothe Granter and his Heirs; Guzritar, If, ſhe having 
aſſigned the Bond, the Aſſigneys will have Right, albeit ſhe deceaſed un- 
married? And what the import of the ſaid proviſion is, whether a Sub- 
Riturion, or a Quality of the Fee and a fide: commiſſum, that ſhe ſhould not 
aſſign but with the burden of it? Arncrum younger contrs Mangertoun. 


Proviſsons in Chatters. 


TF Lands be diſponed to.be holden of the Diſponer, with a Proviſion that 
] if the Vaſlal be year and day at the Horn, his Liferent ſhall not pertain 
£0 the Diſponer; bur (now as then, and thenas now ) ſhall be given and 
belong to hiraſelf. Queritur, Quid Juris? Ratio Dab:itanai, Dolus futurus 

. won poteſt remitti; and being paitm contra legem made to fright from Dil- 

bbedience and Rebellion, the Rebell ouglir. not to have the advantage of 

' it: Nor the Superior, becauſe remifi; ; & 90d auferi ir indigno,c-dit Fiſco. 

If ſuch PaRtions will bind ſingular Succeſſors in the Superiority? Ra 

Dabitands, That they can be in no better cae, than their Author; «nd 

theſe PaRions are i» rew Adive & Paſſive: And the Superiority being On- 


pl by the Diſpoſition and Infefrment thereupon, it 1s qua lified with the ſai x 
rovifion, and-cannot be tranſmitted otherwiſe than as it is Jus affett uns 


& linitatum. 
: | Pro- 
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Proviſcons in Contrafs, 


A Father being obliged -by Contract'of Marriage, to employ a Sum to 
himſelfand his Wife in Liferent only, and his Bairns of that Marri.. 
ace In Fee; which failzicing to his Heirs and Afſigneys: If Infeftment 
ſhould be taken in theſe Terms, whether is the Father Fiar, ſo as the Bairns 
could not ſucceed but as Heirs of Proviſion to him. Mr Andrew Marjorie- 
barks Contratt of Marriage. ; | 

Tf the Fee were {ecured to the Children, By an Infeftment to a Truſtee 
to the behoof of the Children, if it be the Fee of all his Eſtate, and being 
2 merchant, and thereafter People contratting with him as a Perſon of a 
viſible Eſtate, would the Creditors be prejudged. by ſuch Proviſions in a 
ContraQ, nor publick by Infeftment upon it, or Inhubition? 'The ſame coſe, 


Provifrons in favours of Danghters. 


BY Contra& of Marriage it is provided, that in reſpe& the Eſtate was 

Entailed, The. Daughters ſhould be provided, If there be one, to 
5oo00 Merks; if rwo to 60000 : whereof to the eldeſt 37000 Merks and 
to the other the remainder; to be payed at their age of ſixteen years or their 
Marriage. Quzritur, The Father having ſurvived, and there being two 
Daughters of the Marriage at their Mothers Deceaſe, of which the Elder 
died not long after;long before the age foreſaid. xmo.Will the younger ſur- 
viving get 50000 Merks, being now the only Daughter of the Marriage? 
do Tfat leaſt ſhe will have the portion of the elder being 37000 Merks? 
3tio, If her Siſters Portion will accreſce' to her as neareſt of Kin? 470. If 
the ſaid Proviſions be conditional, viz. If they Marry or attain to ſixteen 
Years? «50, If ſuch Proviſions be perſonal ? at leaſt ſo far, as if after the 
Term they be not aſſigned and the Daughters die, they will net tranſmit, 
there being no mention of Heirs? 6:0. The ſaid Sums not being due up- 
on account of Creditum, but of Proviſion for a Livelyhood, that they may 
be married, or at leaſt have a Competency to live upon ; Q#ando Dies ce. 
it? Whether after diſſolution of the Marriage, or whea they attain to 
the Age foreſaid? Scot younger of Ancrum. | | 


| Publica. 


CO efirmatio munerum publicorum hodie « Principe ſacceſſore petituy ; ſed ſo dts 
 negaretur injuria fieret a Principe, Jus Fluviat. ; 

Publicum ſeu publica utilitas varijs moais dicitar, viz. 1mo. Cum in aniver- 
Sum & particulariter Commodum offirtar, quod tn Sacris, Sacerdetibus, & Mya 
giſiratibus, conſiſtit. 2. qu in univerſum” conducit, non aute;" ſingulis; ut 
guoties de locupletando fiſco agitur. 3. Qoz privath proprie, licet 8x ea cone 
Sequatur publica utilitas ; ut cum dicimu , Tutelam eſſe munus r_ & 


Teſtarenti faitionem eſſe juris publici, ering, de molend. Queſt. x5. 
0 33- = > 
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_ Pupils, | 


[ in Law Pupils who have neither Yelle nor Noke, may be Charg- 


Q 
Quartering, 


TW F. there may beQuartering for Impoſitions laid on by the Major part 
of the Shure, though there were ground for the fame? Anſwer, 
Negative, Seing Quartering, is Remedium Extraordinarium & Mzls- 

' Fare, and cannot be uſed but where there is a Law to warrand the 
ſame : But in ſuch Caſes, if there be any thing-done behoovefully for the 

Shire, They who are refractory may be purſued atFione negotiorum geſta- 

7«m; before the Sheriff or other Judicatories, and upon Decreets the or-' 

dinar Execution may follow. - ;- -”. 


; Quorum, 


JN the caſe of Mr. Joh» Bayne of P:tcairly mentioned in the Title. Ds/+ 
 poſitio collata in arbitriam alterius in litera D. The Friends being ſo nam- 
eq that the major Jort ſhould have pewer -to determine; There being 
Three of Ten. wviZ. The Chancellor, Sir John N}/bet, and T arbat, ſine qui- 
bus non, and in caſe of any of their deceaſe, Sir William Brace. Queritar, 
If all the three ſine quibus no» mult conſent? Or if it be neceſſar only that 
there ſhould be a Q«oram of the Meeting ? Ratio Dabitendi, His name- 
ing Three ſize quibus non, appears to be upon that account, becauſe two 
might notagree. . 240. 'It were hard;ifall the Friends ſhouldagree butone 
of the ſine quibus non, Tt ſhould be in his power to evacuate theDefun&s 
Will and Deſign. 3t/0. When a Commiſſion is given to. Three Perſons 
to be Judges or A1bitrators, they muſt allbe-preſent, and yetiftwo agree 
though the third diſſent, their ſenrence will be valid, {= 

. TIfany one of the Quorum, ſine quibus non, ſhould ſettle with the Heirs, 
of defign to queſtion the DefunAts Deed. Queritur, If he (as having Fore- 
faulted his Truſt) ſhould be in the ſame caſeasif he were Dead 2. 


 - 
_ Ratthabino- 


——_— retrotrahitur ad initium, & Mandato compar atuts 
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Tus Ratinm. 
Fs Grutiz: vel Ratium (Flotrecht) jus, viz. Traduvendi ligna Saper flu 
mine ad Repalia ſpeas. Jus Fluviat. p. 97. 0. 11. 


Fura Realia in Re &+ in Rem, 


© OfVUra Reatiavel ſunt in Re ipſa vel in Rem tantum: Jura autem ad rem in- 
FJ terdum ſunt in rem, perſonalia tantum ſed ad rem conſequendam, ut Diſpo- 
ſitiones, Contrattus, & Reverſiones ubi nonſunt Regiſtrate. 

F in-Re & Terris ſunt ea qug per Saſinam tompetunt (nulla enim Saſina 
zulla Terra) ſcilicet jus Dominii (vel direiFivelutilis) vulgo ſuperioritatis & 
proprietatis, Jus uſusfrultus & conjunttz infeodationis, Jus Hypothece ſeu ins 
pignorationis vulgo Wadſets, Viduarum Triens ſeu Tertia, Carialitas Scotin in- 
dulta Maritis wk 0 Ie; 3 Uxor in Terris ſucceſſor aut Heres & prolem enixa 
fuerit, licet haud witalis ſtatim moriatur: .ea enim Jura Viduis tam marito 
gnam conjup i competunt, ex ſaſinis & in terris inquibus alteruter obiit veſtitas 
& ſaſitus;, ut ex Brevipatet. © GR | 

Tura autens Reverſionis & Regreſſus moribus noſtris Realia ſunt & in Rem; 
ut adverſus non tantum heredes fa ſmmgulares ſucceſſores efficacia ſint ; idque hawd 
ſua naturagum re ipſa ſint tantum fas. v4 patFa de retrovendendo ; ſed mori- 
* bas noſtris ubi rite Regiſtrata ſunt, etiam adverſus emptores, aut alios ſingulares 

Jacceſſores, rata & valida hab#ntur; cum inſinuata iis innottſcant aut ſeiri 
 Poſſant., T. Gs 
-* Net minus ſervitutts prediorum, & conduttiones ſeg aſſedationes, Ture 
"Realia & in Rem ſunt ſme ſaſina, ſi antewvenditionem poſſeſſio accedat, . 


Rebellion: 


- A Bond being Aſſigned by a Rebel and the Aſſignation not intimate 
+7 A before the Rebellion. Queritur, Whether the Aſfgney, or the Do- 
-nator will be preferred'? Ratio Dubrtandi, That the Aſfſignationdenudes 
the Cedent;-and the Intimatidn is not neceſſary but to exchnde another 
Aſſigney : And the Rebel by his Rebellion does not tranſmit but amitts 
and Forefaults/any Right that he has, which being # »alliu3 bonis is Domi- 
ni Regis; whereas it cannot beſaid that the Bond was ix nullias bonis after 
the Afſignation, ſeing it is then 4 bonis Cefſionarit.  * 


Whether the Rebels Goods ought to be Lyable 
s "to Greditors? | 


Eing Boza are underſtood Debitis deduttis, and by the cuſtom of all 
Nations when they are confiſcate Tranſeunt cur ſua cauſs, and with 

the burden of Debts, what.can be.thought the reaſon that it is otherwayes 
with us? Azſwer, It 1s thought,” that ſeing Lands when they are Foxe- 
faulted either to the King, or to the Superior,they return in the ſame man- 
ner. & ut optima maximaas they were given, that condition being implyed 
; in 
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in all Rights of Lands that the Vaſſal ſhould be faithful and Loyal. It has 
been thought (but upon miſtake) That ' Moveables and other perſonal 
. Eftate ſhould be confiſcate'in the ſame manner, withoutreſpe& to Debts, 
Whereas there is Diſpar Ratio; Lands,as faid is, being given by the Supe- 
. rior with that quality, whereas perſonal Intereſts are ſimply allodial, 
and ought . to. be forth-coming to Creditors; who,though they have 
not a Right to theſame, yet have that Intereſt, that they are the Subje& 
of Execution : and it appears £0 be. unjuſt, and to obſtru& Trade, if it 
ſhould be otherways. | 


R ecognition. 


FT Ands being Wadſet for a Sum, far below the value of the half, with a 
- Back-tack. Qu#r:tar, if there be ground for Recognition, 'if the 
Land hold Ward? Ratio Dabitandi, The whole Lands are Wadfſer, 
' Tf Infeftments of Warrandice be Ground of Recognition ? | 

A Vaſſal holding Ward, giveth a Charter to his Subvaſlal or his ſingu- 
lar ſucceſſor upon Reſignation, with a Novs damus, Queritar, If the 
Novodar»us will import a Recognition ? | 

' A Gift of Recognition being given of certain Lands, whereupon the 
Donator is Infeft ; and rherafter another Gift being given of the ſame in 
favours of of another perſon, who is alſo.Infeft after the former Donator, 
but preveens by obtaining a Declarator upon his Gift ; the former not be- 
ing declared : Qrzritar, Which of the Donators will be preferred ? Ra- 
ti0 Dubitandi, That the firft Infeftment fegms to -bepreferable, rhe Supe- 
rior bcingthereby denuded: And on the other part, when Caſualities and 

' Elcheats are Diſponed, which tall ex delicto (as the caſe of Eſcheats by 
Horning) There is no conſummate Right beiore Declarator. - | 

Whether an Appearand Heir if he Diſpone, and Infeftment follow, the 
Lands will recognoſce ? Ratio Dubitandi, Quod nullum eſt, nullum ſorti- 
zur effectum: And not being Infeft he cannot give any effeftual Right. 

Minors Diſponing Ward Lands, Qzzritzr, If they may beReponed 
againſt Recognition? Ratio Dubitana;, They ought not to Reponed 
| againſt Delicta, after they arepuberes: & Doli capaces : And ſuch Deeds 

_ - mporting Recognition, are Crimina & Delicta feudalia. | 

. A Perlon being Infeftin Ward Lands, witha Faculty and Power tothe 

Diſponer to Redeem and Diſpone upon payment of a penny, Queritur, 
If the Difponer make uſe of that Power and do Diſpone, and if an Infeft- 

ment without conſent of the Superior be taken, whether there be Locws 

Recognitioni? Ratio Dubitanai, That he 1s not Vaſlal ; and” the Superior 

| has not conſented that he ſhould haye, and uſe that Power. 

Lands holden Ward being Wadfet for a Sum far beneath the value of 
the Lands with a Back-Tack, Q«zr/t«r, .If there be,place for Recognition, 
ſeingit.is intended only,that the Creditor ſhould be ſecured; and the Back- 
Tack Duty. is within the half of the Rent? , Ax/wer. It. is thought, not- 
withitanding, thatthere is ground for Recognition ; ſeing the whole pro- 
perty is. Diſponed, and the Vaſlal has only a Superiority, and'is a Tennant 
only of the Property ? And beſide,the Superior has thatprejudice,that if his 
Vaſlal be Year and Day at the Horn, the Literenr of the Property will not 

| belong to him, bur only the Liferent of what is payable to his Vaſlal by 
! | «+ 
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the Wadſetter by the Reddendo of the Wadſet Right: and the Liferent 
ofthe Back-Tack will fall. to' the King, and the Vaſlal may thereafter 


Diſcharge both the Back-Tack and the Reverſ{ion, ſo that the Subvaſſal 
would haveRight to the hail property without the Superiors Conſent. 


— 


Redemption Heretable or Moveable, 


Uzritur, If Lands being Redeemahle and an order uſed, will the Sum 
[6 4 pc ſigned belong to the Heir or Executor ? Ratio Dybitandi, Sur- 
rogatum. ſapit naturam ſurrogati, and the Defun@ intended thar the ſaid 
Sum ſhould be Heretable being fixed upon Land, and the Debitor had 
no power to alter the Defuncts Intention,as toghe condition of any part of 
his Eſtate, It isotherwayes, when the ſame is conſigned,in Obedience toa 
Premonition at_ the inſtance of a Creditor. Vide. Executry queſt. 24s. 
in litera E. Os | 4 
| Tfa Declarator of Redemption deth denude the Wadfetter, ſo that the 
Superior without any further Deed, either of Renounciation or Reſignati- 
on, may Infeft the Granter of the Wadſet ? . | 
If the Superior has receaved the Wadlſetter, and has given hima Char- 
ter bearing the Lands to be Redeemable, will he be obliged upon Re- 
demption to Re-enter the Granter withour a ws, ng; ?' Ratio Dubitandi, 
Thar the Granting of the Charter with that Quality ſeems to import a Re- 
greſs, Anſwer. It is thought, that it does not import a Regreſs.; it being a 
Proviſion betwixt the Parties, and to'be under{tood Civiliter, that the Su- 
rior ſhould not be obliged to Re-enter the Debitor being once denuded, 
ba upon ſuch Terms as he ſhall think fir, otherwayes there ſhould be no 
uſe for Letters of Regrels. | Fi 


Order of Redemption. 


N Order of Redemption being uſed, may the Uſer paſs from the 
A ſame, the other Party being unwilling ? . CE 
An Order of Redemption being begun, by Premonirion at a certain time 
| toreceive the Money contained inthe Reverſion, and before the term 
the perſon premonithing being deceaſed, Quzritar, ,If his Heir being 
ſerved before the terme,- may proſecute and compleat the order by Con- 
Ggnation? Ratio Dubjtandi, Premonition may ſeem to be -perſonal. 
And e contra, the Heir is Eadem Perſona, {0 that the premoniſhed is not 
concerned, whether he receive the Money fromthe Perſon himſelf or his 
Repreſentatives. 


R eduTion. 


\ A 7 Hen a Right is reduced Ex capite Minoris Ftatis, or Circumven- 
| tion, 'or upon any other. Ground, ſo that the Infeftment. where- 
by the Difpgner was difſeaſed is taken away ; Queritur, If the Diſponer 
muſt be re-ſeaſed? Ratio Dabitanai, Fittione Faris By the Reduction he 
3s reponed as if he had not been diſleaſed: And on the other part, Di/- 
ſaſina being fatti, quod fattum eft fieri infettum non poteſt : And when Wad- 
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ſets are Redecmed, albeit the Right be louſed and exrinct.by a Decrect 
equivalent to a Reduction, . yet the Redeemer muſt be reſeaſed. 

After Redemption, What way ſhould the Redeemer be reſeaſed? Whes 
ther upon the Reſignation of the Party infeft upon the Wadſer ; Or what 
other Way? Azſwer, Wadſets were of old granted upon Reverſions not 
contained in the Body of the Right ; and then the Diſponer was in uſe 
to get a Regreſs, whereupon the Superior did re-enter him; but gow the 
Reverſion being in the Body of the Right, the Diſponer is in the ſame. 
caſe as1f he had a Regreſs, and ſhould be infeft in the ſame manner: The 
Wadfſetter being denuded by the Decreet, he has no Rightin his Perſon to 
reſign: and therefore it is thought, that the ſame courſe ſhould be taken, 
both in the cafe of Redemption and Reductions, as formerly, when Re- 
preſſes were in uſe. | 


Redufion Fx capite Fraudis. 


F- a Reduction'be purſued of the Right as Fraudulent, may not the 

| Defender alledge, that the Diſponer had Boxa, either Movables or 

others equivalent to the Debt, which may fatisty the ſame; and offer toſa- 

tisfy the Purſuer uporr an Aſhgnation of the Debt due to him; to the effect 

he may have Recourſe againſt the ſaid orher Eſtate of his Author? Az/wer. 

It is thought, the ſaids Defences would be: relevant, and Afſignarions 
could not be denyed. 


Infefiment after Redufion 


A Perſon having diſponed Lands and reſigned, and being ſo diveſted 

-+ by Charter and Seaſine, If he ſhould thereafter reduce the ſaid 
Right; Qzeritar, what way he ſhall be reſeaſed, Seing the Right was not 
Tus Nullum ſed Annullandam:. and the Seafine and Reſignation that di- 
veits is FaFum quod non poteſt fieri infectum? 


_ Redufion Ex capite Metus. 
O'#: If Rights being made dolo vel wetu, and upon theſe Heads 


or Ex capite Letti being reduceible; and {uch Actions being iz rem, 
a finZular Succeſſor _— a Right from the perſon lyable to ſuch acti- 
ons will he be in the fame cafe as Perſons acquireing from Confidents ? 
Ratio Dubitandi, AQts of Parliament are ſtrif#: Juris, and cannot be ex- 


tended. 


| Redudion upon Minority. 
S 


F Interlocutors iz Jure againſt Minors may be reduced ex capite Minoris 
etatisand Lzfion ? Anſwer Negative, Seing Minors cannot be reſtored, 
but where either there is captio by the deed of another to their prejudice ; or 
by their own deed, through their Facility ; . or where there is an omiſſion of 
Defences: But whiere Defences are not omitted, and being proponed 
and adviſed are repelled as not relevant, The Interlocutor,which is a Deed 


of the Judge, cannot be reduced but upon iniquity. 
| | P p Redg- 
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R edufion Ex capite Led, 


Father having acquired a Right to his Eldeſt Son of certain Lands, 
reſerving his own Liferent, and a Power to diſpone era in articulo 
mortis: And thereafter having on Deathbed made uſe of the ſaid Faculty, 
and diſponed the faid Lands to a ſecond Son, Q#eritur, Tfthe faid Right 
may bequeſtioned by ReduCtion Ex capite let;, as being made in prejudice 
of x þ Heir? Ratio Dubitandi, That the ſaid Diſponer could not do any 
Deed then, in prejudice of his Heir; And on the other part, that the eldeſt 
Son,having accepted the ſaidRight with the ſaid Proviſion,cannot queſtion 
:the ſame. 2d0. The Heir is not 1n this caſe to be conſidered as Heir, but as 
quiliber, Seing heis not in the caſe of ag Heir ſucceding ina Right as Heir, 
{eing the Right was not in the Perſon oF his Father ; and he himſelf was 
Fiar with the quality forſaid. 3:50 The Law of the Majeſty is only in the caſe 
of Rights granted toa Perſon and his Heirs ſimply ; and the reaſon of the 
Law 1s expreſs, that the Defunct, when he was 1n health having had no 
thought to diſpoſe of his Heretage, when he grants Rights on Deathbed - 
of the ſame, is preſumed to have been impoſed upon,or that the ſaid Rights 
on Deathbed were Elicite,or granted by him 7 Delirio & fervore.paſſionts ine 
ſtantis: Whereas the {aid Faculty, being reſerved in the Right, argues the - 
Fathers intention ab #3tio if he ſhould think fit even then etzam in articulo, 
being ſedati animi: Nevertheleſs the ſaid Right was reduced. Daviſon con 
tra Daviſon. November 1687. ; 


Re-entry after Redemption, 


F Wadfſet Lands be holden of the Superior, and the Reverfion be con- 
tained in the Charter ; If the ſaid Reverſion be not equivalent to a Re- 
preſs in reſpe& of the Superiors conſent to the ſame? And what way the 
Vaſſal may be entered upon the Redemption, eſpecially if the Creditor be 
dead; and his appearand Heir will not grant a Renunciation, and cannot 
reſigne? Anſwer. The Super:or may be urged to granta Charter, makin 
mention of the Wadliet, Redemption, and Declarator, and by Law thar 
he is lyable to re-enter, the Vaſlal having redeemed. | 


Regal, 
Ajora Regalia cohgrere dicuntur Imperatoris offibus, ut ab eo avelli ne- 
queant. | | 
Imperator alios ſibi aſſumere poteſt in partem Solicitudinis, non vero in pleni- 
tudinem Poteſtatis, quz omnem reſpait Diviſionem, & quaſi Santtum Santito- 


rem eſt, in quod nemo admittitur ſp Princeps. Bei. Thel. i» Litera K. 3. ver- 
bo Kayferliche, P. 450. | | 


Integra Territoria, ſeu Provincie,Ducatus, Principatus, Comitatins &c. cun 
Furtſastione territoriali in feudum Statibus Imperii, Ducibus, Principibus, & 
Comitibus, & Civitatibus Imperialibus conceduntur : eujuſmodi feuaa Imperit 
zmmegdiata, omnia regalia furs & Emolumenta eo ſpect antia continent Frit: Jus 
Fluviat. P. 106. n 3. 7 


* Regalia 
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Regalia non ſunt Res, ſed Tara Regi aut alli Superiorem non recognoſeenti, 
in ſignum ſupreme poteſtatis, necnon in premium immenſi laboris, quem pro Inm- 
perio & Regimine ſuſtinent, ad Rempublicam tuendam competentia, Heringius 
de Molendinis. q. 9. n 47. & ſequen. 


s Regality: 


F Rights of Regality imply and import a Rightto Eſcheats upon Horn» 
] ing, albeit they be not expreſs thereanent? Rao Dabitandi, It is the 
common Opinion, that they are imported: Ex adver/o, Gifts of Eſcheat 
upon Rebellion are inter maxima regalia, and Rights of the ſame are 
ftricti Juris, 240. All Leiters of Horning bear, That the Rebels Goods 
ſhould be eſcheat anc! brought in for His Majeſties uſe. 3tio. Regali- 
ties being Priviledges of Juriſdittion, and Exemption from the ordinary 
Courts of Shires and Juſtices, carry only ſuch Eſcheats as are incident ro 
Juriſdition, as Muldts and Fines of perſons unlawed, or ſentenced in 
Courts of Regality. 4/0. Declarator of Eſcheats cannor be purſued be- 
fore. Regality-Courts but only betore the Seſſion. 50. In other Caſes of 
Eſcheats, upon account of Crimes or DeliQa, as for Theft, Slaughter, &c; 
the Crime is not againſt the King direttly, but conſequentially, as concer- 
nedin the Loſs of a SubjeQ: But Rebellion on Horning is directly againſt 
the King. It will be fitt to ſee the Right of an Ancient Regality. 
Suppoſe that the-Lord of Regality has Right to the Eſcheat upon Horn- 
ing, will he have Right only to ſuch Movables, as are within his oun Ter- 
ritory, Or to all the Rebel his Movables, even ſuch as are within the Re- 
alities of others? | WS > 
If a Right of Regality _ be granted, not only for Lands holden of 
the King, bur for {uch as hol of other Superiors? Ratio Dubitandj, That 
the King being the Fountain of all Juriſdiftion, in whatſomever Lands 
or Bounds, whether they hold immediatly of himſelf or not, may delegate - 
and give thar Juriſdiction to whom he pleaſes, whether the Lands hold of 
himſelf or not: And on the other part, the faid JuriſdiQtion being annex- 
ed to the Lands and given #tairs of the ſame, it is hard that a Vaſlal 
ſhould be above his Superior; and his Superior being it may be Baron, a 
Right ofa Barony-Juriſdiction cannot be given ix eadem Baronia; and farr 
leſs of a higher Juriſdiftion : And no Right can be given to a Vaſſal in 
relation to his Lands, but ſuch as would pertain to his Superior, if the 
the Lands come in his hands by Non-entry or. otherwiſe : And the Right 
of Regality, which d1d never pertain to the Superior himſelf,cannot come 
in his hands by Non-entry or otherwiſe. | 


[4 


Writs regiſtrate, that cannot be found 
m the Regiſter. 


F it be Evident that a Writ was put in the Regiſter, and yet cannot be 
found, neither Principal nor Booked, What Remea) ? | 


| Re- 


Doubts and Queitions 


- 


R egiſtratio. 


« A Pud nos Inſtrumenta aut Literz Regiſtrari dicuntur, cum referuntur 
cc A in Regeſtum ſive Librum publicorum, vel actorum vel monumen- 


© torum. Reiſtratio autem celebratur duobus modis, & ad diverſos fines 


<« & effectus. "0 - 
« Ubi enim Inſtrumentum five ſimplex 8 ywr:wgo, obligatio ſcilicet 


« 2ut Chirographum aut Diſpoſitio ; aut zag, contraftus ſcilicer - 
< jnter duos aut plures, in librum attorum refertur ; & plzrumque fit ut 
« yim & inſtar ſententiz obtineat, & executionem paratam, virtute clay. * 
« [z Executive & Regiſtrationis (ut vocant) in omnibus fere inſtrumen- 
« tis ſolennibus, iſtis aut ſimilibus verbis. viz. Et pro major! ſecuritate 8& 
& nos (iiſcilicet qui obligantur) volumus 8 conſentimus ut przſens In- 
« fkrumentum inſeratur S Regiſtretur in Libris Supremzaut inferioris Cu- 
« riz competentis, ut ita nanciſcatur vim ſeatentiz Dictorum Judicum, ur - 
&T jterz Denunciationis & Cornuationis (ut pratici loquuntur) conti- 
« nentes ſpatium ſex dierum 8& alia neceſlaria (ut par eſt) pro ca exſe- 


« quenda Dirigantur : & conſtituimus = 
| aut corum quemlibet Procuratores 


« noſtros ad effeAum predifum. | | 
« Sic ſine lite & procefſu, ad ultimam proceſſus metam & exitum deve- 
« nitur, ſententiam ſcilicet & Executionem omnimodam ; fiftione enim 
« brevis manus.omnia ad proceſſum & ſententiam requiſita quodammodo 
« jnſunt; viceenim Citationis (quz ſupervacua eft ubi partes praſto 
« ſunt8& conſentiunt) procurator etiam Ret intervenit, dicis cauſa, 8& 
< conſentit ; Judex etiam ſecundum Inftrumenta exhibita per procurato-. 
&« rem, eoque poſtulante ut juxta Clauſulam pradiftam, ad eftettum pre- 
« dittum, in Regeſtum referantur, decernit: aCtuarius etiam $& Clericus 
© Curiz decretum ſeu Extraftum expedit. Fn: . 
&« Fllud autem tribus partibus conftat. 170 Enim premittitur decretum 
« exque ſequitur forma, Edinburgs die Menſis x6 © Co. 
< ram Dominis Concilii & Seſſions comparuit, 7. W. Advocatus. procu- 
& rator pro D. P. W. Obligato in Chirographo intra ſcripto, & exhibuic 
« dictum Chirographum, petiitque ilflud inſeri & Regiſtrari in Libris 
« Concilii & Seffionis ut vim ſententiz dictorum Dominorum obtineret ej 
< interpopendam ; qua literz Cornuationis & aliz neceſlariz deſuper di- 
< rigantur modo inib1 ſpecificato ; quam poſtulationem dicti Domini Ratio- 
« ni conſonam Judicarunt, ideoque ordinavere & ordinant Dictum Chiro- 
< graphum inferi & Regiſtrari in libris dictz curiz, & decrevere illud ob- 
«tinere vim ſententiz ipſorum, & Literas Cornuationis & alias neceſfarias 
© inde dirigi modo infra-ſcripto. 240. Subjungitur Tenor ipſius Chiro- 
« graphi. 370. Sequitur Clauſula iſta viz. Extractum de libro actorum 
© per me. v:z. Vel Dominum Rotulorum Clericum Regiſtri, vel cjus De- 
« putatum Clericum, qui ſubſcribit nomen ſuum. 
 <Inſtrumento autem Regiſtrato, - autographum ſeu originale a Clerico 
« retinetur im publica cuſtodia ; Exemplari (ut ſuperins diximus) Extracto 
« & Creditori dato, ex quo executio {equitur tam realis quam in perſo. 
© nam : necadv{imile eft illud Extractum Inftrumento Guarentigiato, cujus 
« {xpe mentio habetur tam apudJuriſconſultos quam Practicos ; ex eo enim, 
© non minus quam ex ſententia ſoleani, Executio parata eſt. 


© Cxte- 


— 
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. » « Ceterum omnis definitio in Jure periculoſa-eſt, 8& Juris remedia &tiam 
« optima interdum remedio indigerevidentur; nec Regiſtrationis {:luber- 
& rimo inſtituto ſuum deefſe videtur incommodum : Inftrumenta 

« enjm cum in publica cuſtodia ſint, Tncuria-Clericorum, aut ſervorum 

&.fraude facile intercidunt aut ſubtrahunrur ; ea autem perdita eſſe ſubo- 

« dorati debitoresauteorum hzredes, actione Falſi (cam Improbationetn 

« dicimus) intentata, ſzpe liberantur ; nulla Judicis ſed ſumma actoris & 

<reapſe injuſtitia. In cauſa enim Falſi agitur,ut exhibeatur Inſtrumentum 
« de:quo quefſtio eſt ; ea, 1n libello, comminatione '(ſeu_ut praftici lo- 
« quuntur Certificatione) nifi exhibeatur irritum fore, nec villam ejus Ra- 
« tionem aut-fidem habendam efle i Judicio vel extra Judicium. TInifta 
« autem cauſa Falſi, haud fſatisfacit Exhibjtio exemplaris rite ExtraQti ; nec 
<;mmerito & lineratione;Inftrumentum enim ipſum multa fortaſle ſuffice- 
<ret argumenta, tam ad veritatem fftruendam quam al falfitatern argu- 
« endam, ex comparatione Literarum, & Subſcriprionibus Teſtium $8 
« Partium ; 8& alia plurima quz Extrafto tantum exhibito deſiderantur. 
« Hac Ratione impulli nec proviſis incommodis pluribus & graviori- 

* bus (ut omnis mutatio etiam in melius eft periculoſaz Angli Judices. 
« tempore nuperz Uſurpationis -(fi fas eſt przdones & perduelles Judices 


* Stat 


< yocare) in resnovas ſemper prurientes (annitentibus maxime Scoris qui 


« eis aſſidere ut College haud erubuerunt) ſtatuta ſancierunt, Inſtru- 
< mentum ipſum exhibendum quidern, ut in ata referatur, Creditori red- 
& dendum ut penes eum remaneref. Gas at : 

« Regiſtratio enim.cum fit aQtus voluntari Jurisdiftionis quolibet tem- 
<« poreetiam feriarum explicatur, non tantum extra Judicium, ſed nec ullo 


. « alio fundamento nititur nifi conſenſu partium, & clauſula Regiſtratio= 


« nis inaſtrumentopſo inferta; * Inſtrumento autem penes Creditorem 
« remanente nec in "cuſtodia publica aſſervato ſententia efſet inanis ſine 
<« ullo probationis adminiculo quod in attis fit, Adhec, eadem 8& majora 
« ſequerentur incommoda; ſzpe enim non tantum ejuspenes quem Infſtru- 
< mentum eſt, ſed aliorum intereſt ut ſerverur, przdiis forte heredibus 
« Taliz & Proviſions ita diſpoſitis ut multi fint gradus Subſtitutionum :; 
« eo, & multis aliis cafibus tutius efſer. & 2quius, Inftrumentum illud in 
«publica cuſtodia eſſe, ut fic omnibus quorum intereſt conſulkum fit, 
« quam Inſtrumento penes unum retento, ejus, negligentia, vel dolo reli- 
c quorum Jus periclitari. : : 
| + Praterea,Creditore penes quem Inftrumentum eſt,decoquente,8& cum 
< Nebitore {uo colludente (ut id genus hominis fallax eſt)* facile eſſer 
« j1}udere Creditoribus ſuis, qui oirnnandN iftud per adjudicationem 
« ſiþj addici obtinuerunt, Inftrumento, in cauſa Falfi confulto intentata, 
« Mihi autem in iſto Receſſu & unice ſatagenti quorhodo prodefſe ut- 
&« cunque poſſim, vitletur ; omnibus quorum intereſt cofſultum fore, & in- 
« commodis & commentis que ultro citroque adduci poſſunt obviam iri, 
« fj tempore confictionis Inftrumenti ejus Copia aut exemplum deſcriba- 
« tyr, ab eoquiInſtrumentum ipſum fcripſerat, 3 eifſubyiciatur brevicu- 
< Jum ſeu brevis nota ab eodem ſcriptore ſcripta, iſdem partibus & Teſti- 
< bus Subſcribentibus, & ejuſdem Datz; eo qui ſequitur aut ſimilitenore. 
« Nos vero (obligati ſcilicet in Inftrumento) agnoſcimus Copiam ſupra. 
«© {criptam, verum efle & —_— exemplar Inftrument ſeu —_— 
_ q ? __ 1Nter 


« haud exhibito. : 


154 Doubts and. Queſtions. 


< inter nos confectt ejuidem date. tenoris; S& volumus 8 conſentimus 
< ut virtute clauſulz Regiſtrationis in dicto Contractu inſertz,nec nan Vir- 
« tute preſentium ut. predictum Inſtrumentum coram curia exhibitum 
«in Libris Curiz Regiſtretur, habiturum vim ad effectum {uprafcrip= 
©*©rum: nec non volumus & conſentimus, quod extractum prefati Inſtru- 
« menti in omnibus cauſis etiam Falſi & Improbationis exhibitum,una cum 
< iſto Brevichlo, ſufficiens erit & efficax ad onines effectys, haud ſecus 
& quam fi Inftrumentum ipſum exhibererur aut productum, fatisfaceret. 
« Regiſtrantur Inſtrumenta non tantum Executionis ſed cuſtodiz cauſa, 
« &: 2d futuram rei Memoriam; -ut plzerumque fit in Acceptilationibus & 
&« Apochis,. quando concedens ad nihil faciendum obligatur, adeo ut Exe- 
'& cutione haud opus fit ; ne tamen tntercidant, conſentit ut ad futuram rej 
& memoriam, in libris atorum inſerantur & afſerventur, h t 
_. © Regiſtranturejiam Inftrumenta-nec Executionis nec cuſtodiz ſed In- 
& ſfinuationis ergo; idque . ſumma ratione 8 neceſſitate nedum utilitate;; 
« unuſquiſque enim ſcire debet conditionem ejus'cum quo contrahit 
<juxta regulam Juris. ms bs th ret FIC 
*Tdautem ſcitu difficile eſt,jſto- tempore Candoris & Bonorum Morum 
< effeeto, Fraudis autem feraci.; ſxpe enim eveniebat ut comparatis prediis 
«© ut optimis maximus, nec cirta jultum & maximum pretium,. emerge- 
& rent qui fibi Jus in 1s vindicarent,vel Dominu.vel Retrattus,ſen Rever- 
« ſions ; fic 1is vel evictis vel modica pecuniula redemptis Emptor delu» 
< ſus tam Terris quam pretio carebat, actione- adverſus venglitorem plz- 
<« rumque inopemprortus inani. Scire igitur expedit conditionem rex de 
« qua contrahitur, an'ſit penes Difponentem & penitus ſua, nec aliena fit 
« vel Jure Dominii, nec Hypothecz nexuaut annui redirus aut alio one- | 
<re gravata ; aut RetraQtui aut Reverſioni obnoxiat, Nec minus;, cognitu 
< neceſſaria eſt conditio vendentis aut alterius contraſtentis, licet enim Do- 
<* minus ſit & Dominiurn ſit poteftas de re ſua Diſponendi, Juxta regolam 
« Juris, qzilibet eft Rei ſue Arbiter, ſubjungitur ramen: in ifta Regula Nip 
&* Lex obſtet ; Lex autem obſtat. Dominis ne de rebus & Terris ſuis 
< libere-diſponant, Legum vinculis torte prepeditis, Inhibitione ſcilicer, 
« quandoin rgm & ad inſtantiam Creditorum inhibiti ſunt : aut in rem 
<{uam & {uorum hzredum us bonorum ſuorum. Adminifſtratione inter- 
«dictum eſt : aut quando Rebelles Denunciati ſunt&Exleges ; De quibus 
< /'mpedimentis alibi & ſuis locis difſeruimus. "Reb | 
_ * Urautem incommodis ex 1gnorantia tam conditionis rei quam perſo- 
«nz obviam eatur, utque conditio utriuſque innoreſcat, plurimis Conſtitu- 
« tzonibus & Legibus enixe cautum eft, =" 1 i NE 242 
It a Diſpoſition may be Regiſtrate, the Diſponer being on Life but the 
.receaver being Decealt ? Ratio Dubitandi, Regiſtration isto the effect it 
{ſhould have the force of a Decreet, and there can be no. Decreet in favours 
a Dead Perſon: - «» PY WO P £ 


4 


Regum ContraFtus. 


« FN Ontractus Principishabet vim Legis,quoad obſervantiam; immo peg * 

bc I rentior eſt Lege intenſive; quia ligat ſucceſſorem,quod Lex-non ta- 

«cit :; ſecus vexa extenſive, quia Lex hgat omnes Contractus. , ., 

_ «Regiusetiam ex lege ſucceſſor, facrum Principis antecedentis _ 
; | <« pa 


, 


pha ſeu __— preſcribantar, 


« pali nomine peractunn;ejus licet non fit hares, ratum ut habeat conveniers 
eſt: alioqui publica fides,8 dignitas principalis collaberetur. The. Beſold, 
« 9. 549. , CE by | WE . 

— © Regesabſoluti non litigant depoſleſſionati, \Le Roy 'plaide ſaiſi, Theſ, 
« Beſ. p:' 560. MT Mg | x pn, 


| Relief of Cantioners. 


Þ Caitioners finding theprincipalto be ina worſe condition, may pur 
ſac for Relief before Diſtreſs? At leaſt to be ſecured our of his Eſtate ?: 


% 


P . 
* 


. - 


ag 126. - Rehoeation. | 


A Tack being ſet and the Setter being deceaſed. . Quzritur, If after 
"A -his deceaſe, and no perſon being Heir to him, the Tacksman 
may be {aid to bruik per tacztans Relocationem; ſeing there is none that can 
be fail to be Relocans? OP TE *. 0; 


i; 


On Reluitio ſeu RetraFus. 


I Neer Turis Interpretes celebris eſt Contraverſia de Jare reluendi, ſeu Retras. 
E us, quod apud nos Reverlio dicitur, an es preſcribi poſſit ? qui affirmati- 
wvam twentur, regulam ; qui negatrvam, exceptionem, Sententia ſux fundamen-. 
tum adducunt ; Regula eff, Omnes'aCtiones, omniaJiira etiam maxime longs- 
va,longifſimo tempore,id eſt lapſu quadraginta annorum prezfcribi & extin- 
gui.Exceptio eſt, Ea que ſuntmers facultatis haud preſcribi.Apud nos lis ita 
opita eſt, Conſtitutione enim Regis, Jacobi Sexti AQ, Parl. 12. 1617. Ca- 
etur onnia Jura Contract us & inter alia Reverfione& Retrattus,. & ex tis 
aitiones, 40. annis praſcribi, Exceptis Reverſionibus qux ſunt in corpore Juris, 
& inveſtiture excipientis; @& iis etiam que inſinuats & in Archiva publica & 
regeſtum relatz ſunt: quibus caſibus (cum nulla ſubſit ſuſpicio falſitatis,ut ait Lex 
ita) actiones ex tis ſtatuitur eſſe yg Sed cum Contrattus, Chirogra- 
icet inſinuatione publica & in archivis ſint, 
qui fit at 4 t eadem par eft ratio diſpar Fas ſt?  .. 


R emiſſions. 


FF the Exchequer, when Remiſfions ire not given by the King, may * 


grant Remiſſions ſine cauſz cognitione, upon a Letter of Slains ? | 

If Remiſſion can be given for Murder ? Azfwer. The Kings Power is 
not limited : but in Juſtice, Remiſſions cannot be given, but 1n the caſes 
that by the Divine Law, and Law of Nations, - the benefite of the Sanctu- 
ary may be competent : Whereas by Act of Parliament, there is no San- 
ctuary for fore-thought Felony. "x EI Ss, 


'Rengunciation. 


Uzritur, If the Father or his Executor may urge the Daughter who 
has renounced, to confirm her {elf Executrix to her Mother, to ow 
FEAGR © - k | effect 
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effec her Renounciation may be effectual? Vide of neareſt Kjn. Queſt. mw 
ters K. | | | yy 


_ 


G— 


| Renounciation by Daughters at their Marriage. 


F a Man havea Son and Two Daughters; and both the Daughters Re- 
| nounce all Executry, Debts, Goods, and Gear whatſomever, either 
provided to them, or which may fall or pertain to them by the Deceaſe 
of their Father or Mother, Queriur, If the Son will be both Heir and 
Executor ? | 9;: 4 | 

' Tf aPerſon charged to enterHeir and renounceing,may notwithſtanding 
be ſerved Heir? . 4»/wer. He may be ſerved: and no other perſon or 
Creditor can oppoſe, .upos pretence of the Renounciarion, feing Charges 
toenter Heir are Perſonal Diligences as to the -Chargers only : and Re- 
nounciations in obedience thereto do mulitate only in favours of the Char- 

ers. : n T0 
7 Ifthe Charger may oppoſe? Anſwer. Ifhe has any prejudice or Inter- 
eft he may oppoſe; but it is thought he can have none, ſeing notwith- 
ſtanding of the Service,what is done upon. theCharge,or Renunciation will 
be effectual ; and the Renounciation is aus involuntarius for Obedience ; 
and with ns there is not Locus ſucceſſorio Edicto: And it were hard if Hz- 
reditas ſhould be Opalenta that the Heir could not Eater. 


R enunciatio Furi Publico. 


REnencier: poteſt Debitor immunitati Nundinarum ; quis licet favorem pu- 

blicum habeant nunding, principaliter tamen de privatorum commodo agi-, 
- fur: & regula communÞs eft, Quoties privato favori Lex aliquid intro- - 
duct principaliter, licet ſecundario publicam cauſam annexam habeat, Renun- © 
ciers huic favori poſſe. 'Thel. Bel. Litera. M. 43. P. 631. 


Res Fiſcales &v res private Regis, 


RE alia & res Fiſcales, & res privatz Regis, magno intervallo inter ſe di- 
' ſtant ; exenim ſunt privati Patrimonii, quz Principi ratione perſonz & 
non ratione dignitatis obveniunt ; At quz Rex ex ſuis provinciis & ditionibas, 
. wt Rex wel Princeps percipit, ea ad ipſius. Patrimonium. Fiſcale pertinent, nec 
ad haredes tranſeunt. licet in rebas privatis ſuccedant, niſt etiam in principatu 
Juccedant. Hering. de molend: quait. g. n.71. | | 


Re-ſeafon upon ReduGion. 


A Right being granted to be holden of the Superior ; and: after Infefr- 
ment, being reduced Ex capite Doli vel Metus. Guzritur, Whether 
the former Right revives, Or if there muſt be a new one, what way 1s 
it to be taken? 17: is Anſwered. That it is thought, that the Seafin being ta« 
ken away, and being Facti which cannot be isfectum, there muſt bea new 
Seaſin ; and the Superior is to be dealt with to givea precept, making 

| | | mention 
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mention of the former Seafin and Decreet of Reduction; and that he is 
willing to receive again the Diſponer, © 

If the Diſponer be deceaſed Qzomodo ſhall his Heir be infeft? Azxſwer. 
Being ſerved Heir he may apply to the Superior, tor a Precept mentioning 
as {aid is, and that he his Heir, © —. , | 

If the Lands be holden of the King, what courſe ſhould be taken? 4#- 
ſwer. upon. application tg the Loxds by Bill, they may grant watrand. to the 
DireQtors of.the Chancery, to give precept of the nature forefaid, 

If the Superior may be forced:to.teceive his former Vaſſaliin rheicaſe 
foreſaid? * And: if he ſhould, will Compoſition be due? Anſwer. It is 
thought, that he ou guigo receive lim:but upon compoſition;-ſeeing haying 
once entered his Yaſlal, he is not. obliged to Re-enter, but upon Compo» 
ſition. | - poi ere, qe) OTROS Ir 15 ETAL 


_ *": Reſervation in frvouts' bf Reliffi. | 


TD Y Contra&t of Marriage, 'Tady- having accepted a Liferent-proviſGort, + 
B in SatiſtaQtion.of all-ſhe could claim, either of Terce/or>Moveables; 
excepting. and reſerving, the:third ofthe: plemſhing ofthe Houſe; Ounritar, 
whether by. the ſaid reſervation ſhe -has'a Right ſettled in her perſon-to the 
third of the, Pleniſhieg, - free- of debt and. movegble Heipfhip? ' Orif the 
faid Third be only underſtned df free'gear,the debt beingipayed,and Heir: 
ſhip deduced?” '/em if the ſaid Third belyable toa Bairns part, if all the 
Bxecutry be exhauſted but the faid-/Pliud 0 to a nn OD 
” 


E Refgnation, CONONAS 


F a Superior,who is a ſingular Succeſſor, ar infefit upon a Reſignation 
'1n his Authors hands, as upon a Compr Ing the time of his Authors 
IF a Superior has given a Charter upon ur whereupon there is 

no infeftment, Qzeritur, If he be denuded' of the Superiority, will rhe 

fingular .Succeſſor therein, be obliged to;renew' the Right, and+to'granc 
precepts to that effeA, and by what action he may be urged? 

Qzeritar, It after Rehgnation; the Diſponer and the;Perſon inwhoſe 
favours the reſignations made, may agrecand recede. from their, batFain 

without conſentof the Superior, ; upon pretence that the Reſignation is 4» 

favorem; and every Perion may. renounce Jars pro, /e, injrodutto?- Its 

thought, They cannot &' res »op eft integra, there being, a quaſs contraitus 
berwixt the Superior and theme;. r, 1c, uv ney is nll N71 po erg hh 
If after Reſignation accepted, the Superior be denuded, whether, his 

Succeſſor will be obliged to infeft him? And what way he may be urged? 

It is thought, That Saccedit in rem cum ſua, cauſa, and upon.a Bill to the 

Lords there may be a warrand to direct precepts, ;as upon. aRetour. + . / 
'Tf an Inſtrument of Reſignation i» faworem,will prejudge a ſingular Suc- 
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ceſtor, ſeeing it is not Regiſtrate ? ©, 1, 1, 
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159 - Doubis and Queſtions 
'De- Refgnationibus.” 


_ Quaſtio Prima. 


An Refnatio, in Manibus Domini Superioris, alie» 


 nantem penitus deveſlaat ?. 
- x % 4 #: . 14 , 

cf Alento przdio, & ex mandato in Inftrumento Alienationis-inſerto, 
« 4A Reſignatione ſubſecuta, & a Domino direfto admifla, Quzritur, 
«<'Anei Alenantem ita deveftiar, utnullum Juris veſtigium -penes eum 
« ſyperſit, nec eo mortuo aut delinquente, cuftodia hzredis minoris, aur 
i Maritagium, vel alia emolumenta Domino direfto obveniarit ? | 

' 4 Reſpondereviſum eft, | Alienantem penitus deveſtitum & Dominioutili 
<exutum ; necex <£jus obitu vel delito, obventiones (quz ſunt Dominit 
« direQ fructus) deberi Domino directo: .ommia fiquidem, que Vaſalli 
« ut deveſtiantur facere ſokentaut debent,. rite peracta ſunt - nec obeſt 
& quod unwusioteritus eſt alterius ortus, nec Jus proprieratis & Dominit 
« girecti a Domino difſcedit, niſl alii acquiratur ; gictautem nequit Emp- 
« rorem-autgum cui Alenano facta oft; Dominum aut Vaſallum eſſe, an- 
 <requam a Damino direct& inveſts & ſafitus fit; Jus ſiquidem nedum ad 
& rem; per-alienationem queſitynh eft ci in cujus favorem Reſignario fata 


- %eſt, ſedtantum non inre; & inclicatum eatenus, ut' feudum ſir pents 


< Dominum directum, quaſi per fideicommiſſum, & in-rem ejus cui 
« 2lienatio facta eft, ita uteum ejuſque hzredes inveſtire tegeatur; & in 
< Jure quod prope eff, multis. cafibus ideme cenſetur, - 


An ex Perſona Reſppnatarii, ; & ejus vel obitu wel 


' delity, Cuflodia Heredis &» alia 'enmalumenta Do- 
_  "mino directo ovventant ? alle to 4, 
« & poſt pateocs! a Domino directo admifſam, nihil commadi ei - 
-&,) obvenit yet ex objtu vet delictoalienantis, quia Vaſallus eſſe defiit, 
'< -Ougrendum? An falrem ex obitu vel delicto ejus cui Alienatio facta eſt, 
© cuſtodig & earn, dacach 2a ufusfructus'tx Rebellione per Annum 
« & Diem, alizque obventiones ordinariz & folennes ei cedant que de- 
< bentur. cum. Vaſallus vel moritur vel deliquit: * nec Vaſallus dici poxeſt, 
<« quia nunquam fafitus fwit ; Juxra tritum iſſud, »ulls Safing nulla Terra: 
. C-Yerius tamen $& Furi conſentaneum videtur, eo tempore quo per Reſig- 
"<gationem, .Terrz ſunt in manibus Domini tuperjoris, Jus & Dominium 
« directum haud iterile 8& effcetum eſſe : & ecjus fructus ct haud negari de- 
& bere, iſto colore yel captione, quod alienans deveſtitus - Vaſallus eſſe de-* 


'# « fiit, Emptor autem nondum Vaſallus eft : nam ſi Domino nec renuente 


« neccunctante, - per eur non ſtet quo minusEmptor inveſtiatur,Emptore 


—— 
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« przmortuo vel negligente, vel fato vel ejus negligentiz imputandum 
<* quod Vaſallus, non fuerit & inveſtitus; ubicunque enim de Domini 
* cqmmodo agitur, pro inveſtito habetur qui a Domino parato inveſtitu= 
& ram haud petiit, nec ejus mors vel mora Domingo obeſt : hac ratione 
© heres Vaſalli hereditats haud agnita, fi ad pubertatem pervenetit, jus 
« Maritagium Domino debetur; *& ex ejus delicto, vel-uſusfructus vel 
< predium ipſum ad Dominum pertiner, erſi nunquam ci Vaſallus fuerit; 
« 1d quidem intereſt inter hzredem ejus qui Vaſallus & in feudo inveſtitus 
« obur, & hzredem Refignatarii ; quod in illum, feudum quod decefſoris 
<Fyerat renovatur & tranſmittitur ; iniſto vero feudum incipit ; nee. eſt 
« Heres Emptori, in feudo quod ejus nunquam fuerat: Verum illud faci- 
_ © [edikuitur,quemadmodum enim inJure kr in utero eſt,ad varios effetus 
« fi8ione Jurts pro jam nato habetur ; haud ſecus ubi feudum conftituitur | 
<« & eo naſcendo maturuit, ut ab alien#nte abdicatum & in manibus & pe- 
& nes ſuperiorem fit ; ſed 'ea lege & fiducia, ut acquirenti novum infeota- 
& mentum concedatur, pro enato habetur ; nedum quoad ie: riorum & 
.<compendia & emolumenta ad-eos pertinentia;. ſed ad quoſdam aljos ef- 
« fetus ; Heres enim Reſignatarii qui morte Jravapins ceſlic ſine ſa- 
 * ſina; etfi primo inveſtitus ſitex alienatione, ſuccedit tarnen in Jusdcqui- | 
& rentis & non {uo {ed Jure heredis; S& fiftione brevis manus feudum nan- 
< ciſcitur ut hareditarium : Haud ſecus quam ft Acquirenti inveſtito, ipſe 
* (eo mortuo) ut heres inveſtitas faiſlet ; ideo feudum in ejus- petiona 
« haud noyum' & Conqueſtus, ſed hereditas cenſetur : ' Et fi deceſſerir 
< orbus & fine liverisad Agnatos ex lateredeſcendit. Adhac, licet feuda 
& plerumque Acquirenti fint libera ut. de iis 'pro arbitrio ſuo Diſponere 
« poſlit hzredibus: quedam vero ſunt fideicommiſſaria & vinculata, ut nec 
. « aliehari nec erealieno gravari poſflint ; Feudum tamen haud ut liberum ' 
- E&conſequitur,qui parente przmortuo primusex Alienatione inveſtitur; ſed 
«$6 Conditionatum fit, conditionibus parere debet ; & niſi parverit teudo 
< multandus ex lege Commiſſoria ſeu Clauſula writante ; adeo in Jure 
« ſpes proxima & radicata multum attenditur 8 opexatur :- & acquirenti 
* nedum ſpes fed ex Reſignatione Jus, adeoradicatum fuit, ut Relignatas 
< rio & <jus hzredibus, &'Jus ab eo habentibus auferri vel avelli nequcar: 
&« & Domino neceſſe fit feudum iis per Inveſtituram tradere qui primi 
© erant per Refignationem : dumque : Vaſallus ex Charta & prazcepto 
< ſafinam & traditionem operitur, interim umbra quzdam traditionis prx- 
« cedit, fundo Domino ſurfum reddito per fuſtis & baculi traditionem, in 
. <favorem acquirentis, & atinFper idem ſymbolum rurſum reddito Re- 
< ſignatario aut ejus procuratori.. . | 


- OP Quzſtio Terria. - —_ 
An in Feudis, que de Domino Rege tenentur, idem 
Tus fit, adeo ut per Reſignationem | Vaſallus 
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« AN in omnibus Feudis, five ea-de Rege ſive de aliis ſuperioribus ts- 
£6 +> neantur, idem: Jus ſit, operg pretium eſt querere 2? Et ag 
Fr os eade 
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« 6adem ratio idem Jus eſt, & a contrario. ubi diſpar ratio diverfum Jus. 
«© 1d autem nec parum eft diſcriminis inter Dominum Regem 8 alios ſu- - 
* periores; quippe hirerum ſnarum-providt 8 ſatagentes, ſua Jura &.com- 
<moda ſcire & debent & preſumuntur,' fi neſciant-aut negligant ſuo pe* 
«riculo & diſpendio eſt : * Rex veroiq idunice intentus ut Regno bene 
< fit nec quid detriment!i capiat, Eaque Reipublice mole obruitur-ut rebus: 
< {vis & priyatis {upereſfle . nequeat : Quin & Queeſtor & Proqueſtor 
« 2lizque quibus facri Patrimonit procuratio demandata eft, viri Illiftres 
« & impigri in omnibus fere Curiis Regis afſidui & 1mpliciti ; :tot negotiis 
« Jiftinentur, ut nedum ſupra vix omnibus pares eſſe queant : Hine | 
« Obreptio 8 Snbreptio, vitia in largitionibus principum *{zpe {ed iruſtra 
« yetita': * hinc etiam negligentia, haud ex ſocordia que'1n viros ampliſſi- 
< mos & diligentes non cadit, fed reipfa, ut quibuſdam cafibtls dolus,ctiam 
«fine dolo $& reipſa efſe dicitur : Tdeo” Conſtitutione Regis Jacobs Sexts: 
« Parliamen. 16. Cap, 14. neceſſe fuitcavere, Ne Officiariorum & Mini- 
« trorum Regis negligentia Regibus noceat: confuktum igitur: videtur 
< eſſe, nec rimam relinquendam. qua irrepant, nedum portam aperien- . 
«< dam qua erumpant fraudes; 1d autem-futurum,ſi ftatuarur ex Reſignatio- 
© nein manibus Regis (aut eorum quibus1d munus commiſit ut Reſigna« 
& tiones recipiant) Vaſallum penirus' deveſtitum eſſe; nam Reſignatio 
& ita fit nulla indagineaut inquiſitione-previa, quznam ſit'Reſignantis aut 
& Feudi.conditio ; an is ger vel moribundus, &-forte nothus aut Baſtar- 
« 4us; an vero Feudum Jure aliquo aftetum fit, aut obventione ante 
&« Refignationem debita & cedente, aut Regi caducum& commiſſum ex 
& gdelicto ;. fic haud difficile erit Regem fraudare imo" ludificare, E.G. 
. < Reſignatione feudi militaris faQa '4, Vaſallo, cuiheresfit.infans aut im- 
<pabes, in favorem Emiptoris fimulari, {1 premoriatur altenans, cauſabj- 
<tur Emptor eum deveſtitum, nec hzredis impuberis vel Cuſtodiam vel 
« Maritagium obvenifle ; Sin Reſignatarius morte-przreptus ſit, alienans * 
& dicit ſe haud deveſtitum,; nec'de Altenatione aut Reſignatione conſtare; 
<notarws ſiquidem qui Reſignationibus faciendis 'adhibetur plerumque 
* obſcurns,& ejus'opera utentibus addiCtior eſt : Contractus aurem vel dif- 
< poſitio ex qua Reſignatiofit, penes'cofntrahentesrermanet, & cum ſineex 
«<Reſignatio inanis ſit, ea ctlata vel deleta facile erit rem eo redigere, ac fi 
© nec Akenatio nec Refignatio celebrata fuiſlet'; &prout ex re eorum vide- 
< bitur, & magis commodum, ' Colludentium' arbitrium/:erit utrum 
< alienans an vero acquirens eorumque-hzredes Regi'Vaſalliforent;_Ut 
' «eſt in-Apologo de homine fallaci '& dolb' ancipiti numen:ipſum fallere 
© auſo, & periculum facere an omnia ſciret & vera veſponderet ;: cum enint 
<« {ub veſtis lacinia paſſerem haberet, ſciſcitatus eſt,an avicula quam habe- 
© ret viva an mortua eſlet, . certus, fi Oraculum vivam diceret, cam necate 
« tllifo cerebro; ſin mortuam,promere vivam: Reſponſum penes eum efle . 
<utrum yvivam an mortuam malit : -{ed milte ſunt nocendi& fraudandi 
© artes, quas referre nec tutum eſt {zculo ifto in fraudes nimisprono, cum 
<« vel memorare docere fit: verum re-penitus-inſpetta videtur Reſponder- 
* dum, idem Jus efle in omnibus teudis, nullo inter Regen & alios {upe- 
* riores di{crimine, nifi quoad accidentalia quzdam % extrinſeca, de qui- - 
« bus non curat Lex; Eadem autem elt utrobique ratio; ea ſcilicet, poſt- 
«quam Vaſallus deveſtitus eſt Alienatione, '& exea Reſignatione fatta 8 
< admiſla; ex ejus vel delicto vel obitu,nitil vel commodi-DNomino direQo, 
| vel 
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* yel incommodi acquirenti poſſe evenire; Rex enim licet ſupremus, et 
« ut Angliloquuntur Swperior parawount,in Feudis five dandis five renovan- 
« dis Jure haud Prerogativo ſed communi utitur : Et cum fit fons Juriſs 
« ditonis, quod Juris in alio ſtatuir, eo uti haud gravatur ; Nec obſtant 
« que attigimus Incommoda ; nec Incommodum Argumentum, nedum 
« Jus {dlvit; ea hominum forte, ut nihil humani incommodi expers $8 
< vacyum fit: Imointer regulas Juris ea eft, Omnem Definitionem in Jure 
« periculoſam, adeo ut vix fieri poſit quin aliquo incommodo ſubver- 
« ratur : Ex adverſo, haud deſunt incommoda multa & gravia ; in ifto 
<« ;gitur conflictu, ut preſumptiones leviores & debiles fortioribus cedunt, 
«jta incommoda alus & gravioribus diluuntur : $1 igitur aliter ſtatuatur, 
« quz populo & acquirentibus timenda ſunt incommoda magis p:zgra- 
«© yant ; Rex ſiquidem de lucrocaptando, hi vero agunt de damno vi- 


& tando; Rex de obventione & lacello caſuali, & direfti Dominii fruQi- 
& bus jactura levi$& facili-refarcienda  aliis ſubinde renaſcentibus. 


Quxzſtio Quarta, 


$: Alienatione fats, &» ex ea Reſegnatione; alia po- 
Fea fiat, © ex ea etiam Reſrgnatio in favorgge 
alterins ; isque primus Inveſtitus fuerit :* &> poſt 
eum prins acquirens: Queritur uter Potior? 


-r A Lienatione faQta & ex ca Reſignatione, fi poſtea alius Emptor vel 
op aliter acquirens, ex poſteriore Reſignatione prior inveſtitus fu- 
<« erzt, & poſt eum. prior acquirens fuerit etiam inveſtitus ex priore 
« Reſignatione, haud immerito Qazritur, Uter potior Jure, & pra- 
C ferendus fit? | ; | | 
| _« Deea ratione, apud authores noſtros, nihil certi aut expediti Juris re- 
« peritur : Quibuſdam quidem; qui prius inveſtitus eſt, licet ex poſteriore 
< Reſignatione, potior videtur; ea ratione ſubnixis, quod ubi jus per va» 
« rios gradus perficitur, aur ex pluribus partibus integratur, is przferendus 
< ſit,qui per reliquos gradus in ſummum prior innititur, & ex omnibus par- 
« tibus Jus integrum & completum nanciſcitus;- nec enim in Certamine 
« Eqteſtri qui ſtatim a carceribus perincitatis,impetu alios pretervolat, Bra- 
« beum conſequitur, ſed qui totum emenſus curriculum primus ad metam 
« decurrit. ho EOS 
<« Veriustamen eſt, & conſequens iis quz ſuperius difſeruimus, primum 
« Reſignatarium licet poſterius ſaſitum, jure potiorem'eſle ; & poſterius 
« acquirentis jus nullum & irritum efſe; utpore a non habentibus poteſ- 
< tatem profeftum. ' Summus quidem eſt Diligentiz favor,& vigilantibus 
*ura ſubveniunt : Ac quod de Fwlis Czſaris teelici & omnia vincente in- 
< duſtria exemplari, aan eſt iſto verſu, | 
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Nil affum credens, dum quid ſupereſſet agendum. 
« TD in jure afſequendo, & ubi de eo. diligenti4 certatur locum habet : 
«© J'Sed in iſta ſpecie,taritum abeltut ſecundus pt, 3 Bagg prior-Jus con- 
© {mmatum adeptus fit, ut nec ullum habeat vel habere potyeris, vel ab : 
& aljenante vel a ; carr: direQo: 'alienans fiquidem dominio utili r ali 
& efationem & Reſi nationem in rem primi acquirent1s,. penitus Cxutus, 
© qullum habuit. 0 in ſecundum transferret; Juxta alud etiam pueris 
« 5zotum & inter ludentes tritum, ut nihil habet, puihil. dabit, & jaxis pru- 
« dentiz principium & regulam, News poteſt transferre in alium plus juris 
« juan ipſe habet. ds RS I 
_ * Nec rhagisex alterutra Reſignatione, in favorem vel prioris vel ſecundi 
_ Refignataru, penes dominum directum jus aliquod erat, quod in ſecun- 
« qum transferret; cum enim prima Reſignatio in-rem & favorem tantum 
« primi acquirentis fuerat, 8 limitata cauſa producat tantum limitatum 
« effeQtum ; ex ea Reſignatione, nec ſecundo Reſignatario nec alii niſi pri- 
« ori przdium dari potuit: Ex ſecunda vero Refignatione, cum fit prorſus 
« caſla & inanis fata, ſcilicet ab alienante prius deveſtite, 8 qui nullum 
« 1115 haberet quod reſignaret; ex ea nullum jus erat penes Dominum dire- 
« etum quod trausferrert in ſecundum. REES” Ch 

< Hinc eft quod Reſignations fatty haud dubii Juris eſt vaſallum ſub. 
« feudum._ & przdium de fe tenendum alii non poſle diſponere; Cum IS1tur 
Whus inferius & ut foquimur Bſſum date requeat; an adhuc penes eurn erit 
& Jus & poteſtas per nova alienationem & Reſignationem, predium alteri 
- ©*-c6ncedendi, ut jus Tpajus 8 nobilius & de domino Superiore tenendum | 
< conſequatur? * Obſtatite juris regula, Cs non licer quod Minus ft tf quod 


« majus eſt non licere, 


1m przdia.acquiruntur per Reſignationem, corum dominiuty non ſta- 
q tie Ke nniar Bolt ethcvgir fed per varios gradus conftituitur & elabo- 


atv: Vero func, ti prope roprietarius Sui utife dominium haþet aliener, ut 
 & Feinde vel ipfe vel (quod plerumnqe fir Yejus procutator, jus fam &:4do- 
** init ih anus dormini diretti refignet; adhibito wotario & Inftrumen- 
& to Reſignationis in favorem acquirentis confeto; utque Supetior pre- 
& dint gon farn Vaſalli, ed cajus jus penesipſuts et, difponar Carts ſus, 
i a08iro rhandato t8 Refignatario inveſtiendo, vutgo Pracepro Saſme; & 
* demum ex £o, acquirens inveſtiatur: 'per priores) 8 gra us deveſtitur 
© gljenaris, fed in gratiam & in rem mma per poſteriores inveſtitur 
#* zcquirens; Quemzdmodum autetn, ubi Scala adeo anguſtaeſt, ur per gra- 
&« dvs ſingulis-ranturn aſcenfus ſit,prioribus gradibus per atiquern vel,occu- 
* patis vell ſublaris,m ſuperiores inniti nullus nec ſperarur nec conatur; Haud 
« ſecus in feuda acquirends, ex ifta graduurn ferie, pricribus, quibus alie- 
< nans dominio & jure ſuo niidatus elt,ſed 1n primi acquirentisgratiarn, per 
« entn occuparis; alteri poſterios acquirenti, in uſretiores gradus penetran- 
« 4j, nec ſpes nec Locus relinquitur: exinde de jure acquirendo & diligen- 
* tia, fruſtra certamen effer, predio per priorerit Refignationem Reſigna- 
EC tario adeo affeto & addifto, ut alterits efſe.nequear. ——— 
« Ad hzccum duplex fit Reſignatioprediorum, Vel ad Remantentian, vel 
« ;n Favorem;utriuſque quoad Refignantem idem & par eſt effetus,ut deve- 
« ſtjatur ſcilicet; & quod ezus tuerat dominium utile,ejus eſſe deſinar,8 penes + 
'F } BE *« Superiorem 
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*< Superiorem $ in ejus manibus collocetur : utroque caſu dominium utile 
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« cum diretoe veſtigio coaleſcit & conſolidatur; fed eo diſcrimine, quod. 


<« ubi Reſignatio fit ad Remaxentiam & in rem ipſius Domini,Conſolidatio 
« jd operatur, ut tam utile quam direAum dominium penes Dominum fir, 
« {ed ut ſuum nec divellendum ; ubi veto Refignatio fit i# favorem, do- 
< miniumutile ira tranſir, ut interea cum direto conjunAum, penes do- 
* minum Superiorem fit; ſed ea lege & modo ut Reſignatarium inveſtiat: 
« nifieaim Dominusefſer, & etiam utile habefet dominium, nec id'Carta 
« ſua dare poſſet : quod & ex ip Cartarum ex Reſignationeſtylo manifeſ- 


[ 


4 enare poſe. | 


» 


<« titum; & poſt alterutram, in ejus traudem, nec honeſte nec otiluter alt 


4 


« & exea Relignatio faQa ſitad Remanentiam, Iſto <caſu haud ambigen- 


& contighitur, Reſignatarius inveſtiatur, PE 

_ < um, Reſignatio adeo ſolennis & in rem, & Domini ab alienante 
« tranMerva eſt, atque in ca tor aCtus interveniunt tam alienantis qui Re- 
« ſpnat, quam DominidireCi qui Reſignationem admitrit, & jus penes fe 
« tranſlatum Reſignatario reddit, | tradito ſymbolo in Fidem & Arrham In- 
« yeſtiture ſubſequurure ; intervenientibus etiam Notario & Teftibus; ut 
« Reſignante mortus, defunQtis etiam tum domino direQto tum Reſigna- 
« tario,  Reſignatio tamen ejuſque vis & efftetus haud intercidat & eva- 
6 neſcat ; nam & iis caſibus, Inveſtitura a Domini diretti ſucceſforibus, 
« Reſignatario aut cus hzredibus, vel ab. eo cauſam habentibus, dari de- 
&« bet. Fa Argumenta fant, Per Reſignationem Dominium urile ab Alie- 
'- © zante diſcedece, ita ut in Saperjorem tfansferatur, &:cum Daminio di- 
« eto cui interea unitum eſt, tranſeat; nedumi'ad Domini heredes, ſed 
« ad Succeffores quoſlibet ſingulares. Ex iſtis omnibus, 4m ut. de re $3 
« queſtione; tanti momenti prolixius diſceptara Tunt, maniteſtum eſt alie« 
*« nanti per Reſignationem diſlafito, nullam vel juris umbram vel veſtigi- 
« um ſupereſle; & Ahenationem 8&-ex ca Reſlignationem frquam poſterius 
«Fecerit, 8 Inveſtituram etiam priorem ea, qugex priore Relignatione ſex 
« eta eft, 'inurilem & nullam elſe /;- ut a non habentibus poteſtatem: ſal- 
*rer annullandam'aQtione Reſcifſoria, qus nobis Redue#io dicitur, - 


__ Quaſtio 
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Doubts and' Queſtions 


Quzſtio Quinta. 


An is qui in Dominium direftum ſucceſſt Titulg 
ſmngulari, teneatur Acquirentem in wvaſallum reci- 
pere ex Reſrgnatione in manibus Authoris. 


& FX eo quod ſuperius dictumeſt, Dominium ſcilicet utile, ex Reſigna- 
a E tione in manus-Superioris ſurſum reddirum, cum DominiodireQo, 
&« 2d {ucceſſorem in eo etiam ſingularem tranſire; ea ſuboritur Cueſtio, 
& An Succeſſor fingularis teneatur acquirenti, vel ejus hzredibus, domini- 
< um utile a diredio ſejunctum reddere? & {6 renuat, quod Juris remedi- 
< um iis competat? Noulla ſiquidem inter dominum dire&Qtum, qui ex 
& Reſignatione.terras, quoad dominium utile, in manus ſuas recepit, in- 
« terceſſit neceſſitudo cum Succeſſore;- qua eum repreſentet, ut heres ayt 
<alio titulouniverſali; aut' ex Fidueia, que in Reſzgnatione intervenit, fi- 
«dem ejus liberare teneatur : Nec. magis negotium ei fuit com. Reſigna- 
& tario; vel ullus , | obligetur, vel contraftus, vel quaſi contraQus. 

 <Sed przter Perſonales, ſunt 'aliz etiam Obligationes in rem,” quibus 
* res ipſa ſubjacer, & quieam nanciſcitur ſeſe ſubjecit: Sic qui adipiſci- 
< tur predium fſervituti obnoxium, licerejus dum acquireret nulla menti- 
& © aut exceptio fuerit, patientiam- tamien, & que ex ſervitute debentur 
« preſtare tenetug: Idem de Annuis'Reditibus & pactis de Retrovenden-. 
« do& Retractibus ceu Reverſionibns 8 Lege Commuſſoria dicendum ; 
< res enim ſemper tranſit cum ſua cauſa8 onere; nec alio aut * Y Ju- 


. 


«re Succeſſor utitur, quam eo quod deceſſor aut Author habuiiſ: Ea | 
' < autem eſt cauſa dominii directi, ut quandocunque DominiumWle per 
<< Reſignationem cum eo conjunctum eſt, quieam receperit vel ejus Suc- 
<«cefſor etiam ſingularis, gravatus fit Reſfignatario & ejus Succeſſoribus 
«<Dominium utile reſtituere. | TITE - p 
&« $j id facere cunctetur vel renuat Dominmws directus, in promptu reme- 
« dium eſt, ut ſciz. coram Senatu ceu Collegio Judicum in Cauſis Civi- 
& ibus Supremo, actio ſummari intentetur, & exhibito Inftrumento Re- 
« fpnationis, & noviſſima Carta 3 Inveſtitura Auctoribus conceſla, pe- 
<« tatur juxta cam novam fieri Reſignatario vel ejus hzredi, Sententia la- 
« ta"; Si Dominus directus haud-pareat, ſed adeo contumax fit, ut Re- 
<bellis & Exlex denuncietur Banno publico, 8 Corno pro Tuba inflato, 
< ut moris eft, quod ideo, Cornwatio apud nos dicitur; Demum juſſu & 
«mandato Senatus , Cancellarii Director przceptum Safinz diriget pro 
{« Reſignatario, . vel ejus herede inveſtiendo, Ita ut de Domino directo te- 
« neant, nec vaſallus Jure ſuo fraudetur, nec dominus ſuo ctiam culps 
« ſug decidet; Mulctandys tamenob pervicaciam & Rebellionem, bonis 
< omnibus mobilibus ram rebus quam nominibus Regi caducis ; qued 
« Eſchetam vocamus. DEER PERIL T | 
< Tſta ſynt intelligenda de przdus quzde Subditis tenentur : Rex e- 
«jim & Queftores Regii, quique alii ei a Rationibus ſunt, id quod ju- 
.< tum eſt haud gravate -facere preſumuntur. - | Oueſt 
i . 10 
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*a Queſtio Sexta: 


An Superior nedum Reſugnatarium ejuſque heredes, 
' ſed Ceſſionarios inveſtire teneatur? 


cc Uzſtionem precedentem de Reſignatfario ejuſque hzredibus reci- 
« piendis,, exCipit iſta de Aﬀignatis, fic Cefſionarii ( ſed- parum 
« Latine) apud ngs dicuntur: omnia autem Jura, moribus noſtris, cedi 
« poſſynt, de quibus Inveſtitura hapd ſequutura vel nec dum ſecuta eft ; Si 
« jgitur alienatis przdiis, & EX alienatione Reſignatione ſecuta, acquirens 
« ea & jus ſuum per Alienationem'8& Refignationem. ſibi queſitum, per 
< Ceffionem in alium tranſtulerit, Qzeritzr, An Dominus dire&us Ceſ- 
« fionarium recipere teneatur? Et quidem extra queſtionis aleam, vide- 
« tut recipiendum, eſſe ; Alienatio etenim tam acquirenti quam heredibus 
« & afſignatis jus faQta eſt ; nec minus in eorum favorem Reſignatio a Do- 
« mino Superiore admiſſa eſt. Tenendum tamen eft Cefhonarios recipere 
« Dominumdire&um haud teneri; Feudum fiquidem Beneficium dicitur, 
<« & Beneficlum nec invito nec ab invito datur & exprimitur; Interque 
« Feudi ſiveeſſentialia ſive nattralia illud eſt, ut Domino inconſulto nedun 
« ;vito dari nequeant : Nam Feuda, initio & jure primevo, dabantur a 
« Dominis viris militaribus & ſibi. devotis, ob Fidem 8& Virtutem Belli- 
« cam, tam ipſorum compertam, quam poſterorum prefumpram, juxta 
« [lid Poete, Fortes creantur fortibus,& bonis, ec, Licet autem ſzcu!o dege- 
« neri, Feuda etiam degeneraverint, ut inſtar patrimonialium fint, & Feu- 
« 4a in ipſis Feudis deſideres; Tamen 'fere ubique 1llud retinet, ut” pro 
« Vaſalls & veteri Clienti, novus & extraneus non poſſit obtrudi; Etiam 
« iſto tempore quo bellym, 4 a## Ennius, Magts cauponatar quansbelligeratar, 
« & mercenario milite conducjtur 8 dolo magis quam virtute geritur. In 
« Gallia, & aliis haud multis Regionibus, ub1 tavore Commercii ( qui ſum- 
& mus <{t ) conceſſum eſt Feuda altenare, 1d fit eo temperaments; .ut pro 
« recoghoſcendo & laudando Domino,Compoſitio,ut loquimur,8 Laudimia 
& Nomino direQo pendi debeant,  certa parte preti in 1d decifa, & Legi- 
& bus definit4.  Czterum apud nos, Feuda de Domino tenenda,nifi Do- 
« minus conſenſerit,fruſtra ( interdum haud wpune) alienantur ; Si mi- 
< litaria ſint, & Cuſtodia,& Maritagium heredis, ad Dominum pertinent: 
& nec adhuc parum refert.qualem Dominus fib1 aſciſcar Vaſallum. Aliarum 
E enim rerum, juxta Juris Regulam, Dao no# poſſuzt eſſe Domini in ſoligum 
« in Feudis vero duo ſunt Domini $& perpetui, ſed Domino diverſo & dif- 
« vari.; ita ut-penes Superiorem, Direc#um; penes Vaſallum fit Urzle; & TR 
« trique ex eodem Fundoftructus fint & proventus, V#z# quidem Natarales, 
« Diretto vero Civiles & Obventiones ; Ex.iſta, ut fere omni communione, 
«-plerumque naſcitur quzſtionum-$ lirium ſeges, de Warda, Maritagio, 
« Non-introitu & aliis Obventionibus, quz cedunt Domino direQto : ut 
< jgitur litibus & rixis obviam eatur, & de dominii ſui fructibus mature- 
« & officioſe ( vt par eſt ) ſatisfiat, fi mutandus fit Vafallus Domino di- 
« refto cavendum eſt, ne pro viro probo & bonz indolis,moroſum & dyſ- 
&« colum ;, & pro devoto & clicnte, Poe & tantum non adyerfari- 
mw wa | 4 Gs ! um 
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&« um nanciſcatur. Tis de cauſis nec injuria, Domino ita conſultum eft, 
« ne invitus Valallum novun}&.1ncommodum habeat. | 
« Nec obſtant que {uperius difta ſunt, Dominum /ciz. Reſignatione 
< jn ejus manus fafta in Favorem & inGratiam acquirentis & ejus hzredum 
« & aſffipnatorum, eo ipſo confentire, ut acquirentis tam heretes quam 
« afſignatos in Vaſallumrecipiat; verbaenim iſta tamin Alienationis quam | 
&« in Reſignationis Inſtrumentis, intelligenda ſunt civiliter & ſecundum 
« ſubjeftam materiam, /c:iz. ut Reſignatione faQai Refignatarium & Hz- 
< redes ejus-inveſtiat ( Heres enim 1h Jure cenſetur eadem perfona cum 
« defunto) Ceſſionarium vero 1 fibi viſum fuerit: mo fi Reſignatari- 
« vs inveſfitus fit Chartaipſi & Hzredibus & Aſfignatis conceſſa, Feudo 
& mulctatur, fi milipare ſit, & Vaſallum in Feudo vel de ſe vel Domino tes 
« nendo, ſine Domini conſenſu, inveſtiret. 4 — EN 
« Cum duz fint Alienationes, altera Reſignatario, altera Cefliqnario, 
t yna autem Inveſtitura : Si Dominus affignaturn ex Ceſffione iinveſtire 
< pararus ſit, ſupervacuum eft querere, an unum aut duplex Laudimium 
« Domino ſolvendum fit ;- cum Domino integrum & penes eum arhitrium 
<« fit vel haud admittere, vel quibus convenerit conditfonibus & Landi- 
« miis eum recipere; Et fi Dominus per compendium,Ceffionariym brevi 
< manu recipere velit, Charta & ex ea. Safina et tradita;. haud inviden- 
«da videnturDomino Laudimia, que conſequeretur ſi Tongiore & opero- 
& {9 circuitu nec modicis ſumptibus, Charta & -Safina Refignarario tradi- 
«ta, & Reſignatione ir gratiam Ceſſionarii, & ex: ea repetita. irerum 
 Charta & Salina, aſſignati Inveſtitura'abſolvenda effer. | 


De Refrgnationibus a Domino direfo acceptatis, 
An deveſtiant - Reſognantes ? . + 


%. , ; 


TRIES 
65 CUppoſito in fatti ſperie, Vaſallum Feudi mulitaris itlud vendidifle ; 
«\, & Refignatione facta per procuratotem ex Mandato, interalias<lau- 
= ſulas ſolennes in literis ſeu Inftrumento venditionis taferto, ' &- per-Do- 
« minum direftum ſeu Superiorem recepta, coram 'trorario & teſtidus, ut. 
& moris eſt, & de ea Inſtrumento confeQo;; ſed poſtea diem obiiſle relies 

.< Herede impubere, Emptore nondum inveſtito; Qu4rirer, An Cuſto- 
& dia & Maritagium Hzredis venditoris, Domino direQo obveniant 8: 
« debeantur ? Haud inficias eo 'utriuſque partis Patronis haud deeſſe argu- 
<« menta ; necea quidem levia : ſed omnibus ultro'citroque perpenlſis, 
& Negative verior,etJuri ct Aquitati magis videtur effe conſentanea: Eoty- 
<« men temperamento ct cautela, fi ommia bona fide aQa fint, et dolus ab- 
«ſit, et omnis machinatio fraudulenta; venditore forte in extremis. et 
& morbo ſontico laborante,et venditione properata,ut fraus et fucis fiat Do- 
& mino inſcio, etcommento iſto fraudatoiftis et aliis Dowiniu ſui frutibus, 
& morte Vaſalliynminenre, -propediem obventuris ; Si forte venditore et 
& Emptore amicis et colludentibus, et Domino (ut fere Magnartes ſunt) 
« haud fatis attento, conſulto diftertur & Tuſtinetur Inveſtitura ; ejuſque 
« petitio, ut ancipiri dolo fruſtretur Dominus; Cauſantibps,fi premoriatur 
<« yenditor, eum penitus deveſtitum ; ſi Emptor, eum nondum'inveſti- 
&« tum nec Vaſallum fuiſſe. _ 2 EE v7] 

< Ubi :gitur przdium venditum,& Reſignatio in Domini volentis & ac- 
TT . : ceptantis 
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© ceptantis manum faQa eſt, nec ulla fraus, aut fraudis {uſpicio ſubeſt,ven- 
« ditor Dominio util: exutus & penitus deveſtitus eſt, adeo ut ad eum de- 
« veſtiendum,omnia ab eoattaſint ; ita ut nihil ſuperfit agendum:Neec ul- 
& lum penes eum fit Jus vel Juris umbra ; nifi patto inter eum & Domi- 
& num convenerit, ut a Reſignatione recedatur ; quod plerumque fir,cum 
« ſupervenit ahus Emptor,” & Refignatione facta 'in: ejus gratiam, novo 
_ « Emptort gratificatur Dominus, 'Charta & Jnveſtitura ei concefſa: quod 
& plerumque {ed parum honefte fit, nonobſtante priore venditione & Re- 
' © {jgnatione-:- quo caſu potterior Emptor fed primo Inveſtitus, & Jus ple- 
* num & perfectum confecutus, przfertur priori Emptori etiam inveſtito 
* {ed poſterius: Prior enim tempore, quoad Jus completumi; potior eſt 
6 Rs 97505 7 1562 15 "ES ; 
- *Cum igitur venditor quoad Dominum 8& Emptorem fit deveſtitus, et 
& quoad ſeipſum «ve; nec enim, ita deveſtitus przdio divendito,ex eo ali- 
&« quid commodi autemolument!. poteft confequr aut ulterius aliquid agere 
« ut deveſtiatur ; Sequitur eum deſufle efleVa allum,et deveſtitum effePa/- 
- & ſve ut ita loquar: Necex przdio, quod amplius haud eft ſum, aliquid 
& incommodi aut periculi, ipſi aut haredibus metuendum; Juxta regulam, 
&« Peres quem Commeda,penes eunden Incommoaa, Ete contra. | | 
. <2; Argum.. Secundo, Si venditoris filius Inveſtitucam, petat, et, Do- 
& mino (ut pat eſt) renuvente,Breveimpetrarit e Cancellaria, et coram In- 
< quiſitoribus patrem obiiſle vitimo'veſtitumer faſttum, er ſe ei Hzredem 
. &efſein eo predio aſſerat, Et ſententia ſeu veredicto' quindecim-virali de- 
«.clarari petat; ei obſtabir exceptio, feudum a, patre abdicatum in Dgmi- 
- «ni mamibuseſle, et <jus fidei commiſſum, ut Emprorem in co inveftiar, 
<«z4que facere debere & paratum eſle.. - Bo DO 
- "4 3, Argum. Tertio, is «vers d:vres fc, 1n0 dato abſurdo mnlts ſequun- 
« zur: Dato igitur Vaſallum venditione& Reſignatione haud deve- 
« ſtitum efſe; 'Hydre'inftar,multa pultulabunt non ram incommoda quam 
« abſurda,a Ratione et Aquitate aliena. Si enim reprzientato pretio er Feu- 
< doabdicato;et omnibus peraQtis quzfaceredebugrat aur poteratvenditor, 
« ut Jus ſuum in Einptorem transferret, Vaſallus adhuc eft; runc ex ejus aut 
_ « Heredis delictis feudalibus etCriminibus ſi Majeftatis fint, Domino Regj; 
<-ſjn etiam fint in Dominum immediatum, Domino ipfi feudum ipſum 
'« committetur, aut feudiuſusfructus : Si, Venditor,aut ejus Hares,Exlex,8 
per Annum & Diem rebellis fuerit;;. $1 venditor Reſignatione facta ſta- 
< tim tfiorte prefeptus fit, antequam Emptor inveſtirus fit, ſed pretio pra- 
< cepto, aut cum Emptori debitor fuerat, fundoin folutum vendito, nec 
« wlla vel venditoris vel Emptoris aut Domint culpa vel mora 1intervene- 
& rit ; Creditores tamen venditoris przdium, per licitationemaut Adjudi- 
< eationem ſibiaddiqum & in ſolutionem datum conſequentur;Emptore 8&* 
< Creditoribusejus (fi qui ſunt) fruſtra querentibus ſibi legum pratextu 
< deluſis, tam'pretio quam przdio carendum ; eo colore quod przdium 
<« tum venditum,tum a venditore reſignatum, adhuc tamen penes eum & 
- © e5us offibus heferit,cjuſque Creditoribus & eorum dihigentiz obnoximum. 
<4. Argum, Si, morruo venditore, Emptor a Domino directo petat 
« Tnveſtituram feudi, per Reſignationem in Domim manibus exiſtentis, 
&« {ed in favorem & rem Emptoris, &quaſi Doraini fide1 commiſh, ut eum 
< inveſtiat ; & de Reſignatione conſter; cum Dominus Inftrumento ſub. 
« {cripſerit, aut juramento delato confeſſus'vel-habitus fit pro conteflo,Re- 
{ignationem 
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" ſignationem fattam & admiſſam, Dominum ur Vaſallum inveſtiat cog! 
< poſſe, explorati Juris eſt : Emptore autem inveltito, qua fronte vendica- 
<« bit Dominus Cuſtodiam predii & filu venditoris,. ejuſ{que on, 
« Non-introitum, aut alias obventiones ex obitu venditoris, cum Va allum 
&« habeat Emptorem, & ei inveſtituram dederit przdit ut optimi maximi; 
< & quale ad venditorem pertinebat tempore Reſignationis. . Adhac, Jura 
«ifta Wardz, Relevii, Maritagii, & alia ejulmodi, ideo introdutta lnt; 
« ut Vaſalli hzrede minore & per ztatem officio & {ervitiis militaribus im- 
Cc pari; Dominus feudum. ob ſervitia conceſſum;,ea cauſa ceſſante,ad tempus * 
« quaſi condiceret & rehaberet, donec heres ad Legitimam #tatem perve- 
«nerit : & cpm uxores apud viros {zpe uxorios plurimum poſſent, Do: 
« mini multum intereſt, ex qua familia uxorem ducat, ne forte. Domino 
& iniquior aut inimica ſit: Ez autem rationes cellant Emptore inveſtito, 
« yiro ad ſervitia militaria parato 8 1doneo : ,nec retert quam uxorem ,du- 
« cat, filius venditoris, qui nec eſt, nec futurus eft Domini Vaſallus. 

_ * Onniffisaliisque pro iſta ſententia cumulari poſſent argumentis: que 
« pro adverſa ſunt (quam poſſum paucis) perſtringam & diluam. Pris 
<mum & in Jure fere unicum eſt ; fi venditor adhuc Vaſallus nec deve- 

;< ſtitus eſt, ex ejus morte Cuſtodiam,ſtinfra #tatem Lo elt, & ejus 
&« Maritagium ad Dominum pertjnere, conſequens eſt : antecedens au- 

< tem verum eſſe, & venditorem haud efle diflafitum ita arguitur ; penes 

« deveſtitum nullum reſidet Jus vel Juris veltigium, quod a 1enare, aut mn 

' <alium transferre queat;' nemo 'fiquidem plus Juris in alium transferre 

© poteſt, quam iple habet ; venditorem vero, venditionecelebrata & Re- 
cc {Fnatione ſecuta, non ſolum de facto alicnare, ſed in tecundum Empto- 

< rem, Jus etiam nec inutile aut inane transferre poſſe, ex eo liquet ; Quod' 

« ſecundus Emptor (ut ſuperius *gUnus) ex Reſignatione in ejus gra- - 

< tjam, licet poſteriore, prior tamen inveſtitus, potior erit primo etiam 
< inyeſtito, ſed poſterius: Et ab eo fi poſſidear, predium vendicabit: & 

& evincet. | 41.6 

T Accedit Cragis noſtri, Juris communis & Patrii conſultiflimi, ſen 

« gpinio ſeu Authoritas? ub enim queſtionem iſtam (& faris prolixe) d 
< ſceptavit; in cam ſententiam non tantum propendere, ſed pedibus 1ifſe _- 
& yidetur, Vaſallum,Reſignatione tam ab eo tafta quam a Domino accepta- 
< ta, haud deveſtiri. hug ; WE 

«* Adhzc, .quemadmodum Natura, materiam forma quz- inerat, 
& nunquam privat aut exuit, nift nova accedat ; haud ſecus, Jura nulli Jus 
& adimunt nifi alter) quzratur. . 2 © /r1:300,95 
« Sed Reſponſio in promptu eſt ; primo enim,illud quod ſupponitur, pre 

* fundamento, /5z. Secundum Emptorem primo inveſtitum,, priori poſterius 
& ;zveſtiro potiorem eſſe, haud , indubitatum aut extra quzitionis alcam eſt. 
« Ft Cragtus nullibi quam in iftadiſceptatione mag1s perplexus aut minus 
&« fjbi conſtans:' Fatetur tamen,de eo fundamento moribus noſtris variatum: 
& Et Cragio, David Mcgilleas Regius Advocatus, vir laudatifſimus,ab eo ibi 
& & alibi. cum-maximi honoris prezfatione laudatus, opponitur : & ejus non / 
<« tantum ſententia, ſed Senatus-conſultum 8& authoritas rel judicatz, cujus 
< jbi mentio fit ; qua, Megibeo patrocinante ; ſecundi Emptoris Inveſtitu- 
& ram licer priorem, primo Emptore agente a&tione Reſciſloria, nullam 8 
« jrritam eſſe Judicatum eſt;quia Alienatio faQta fuerat a venditore deveſti- 
<« to & non habente poteſtatem. 

EZ ; Hopeas 


l— 


< Hopans etiam Juris noſtri peritiſimus; ſed (ut pleriſque videbatur) 
«© nimiz & captiolz ſubtilitatis, atomum & pun&um diſtinguere videtur : 
& Ait enim,{1Vafallus ex Alienatione & Reſignatione deveſtitus, dederit ſub- 
«< feudum de ſe tenendum, .id irritum fore, utpote conceſſum a non haben- * 
& te poteſtatem ; ſin autem dederit feudum de Domino-- tenendum,- & 
« Dominus ſecundumEmptorem primoinveſtierit, Alienationem & Inveſti- 
< turam valere;& inveſtitum priori Emptori preferendum.Quomodoautem 
 & renes venditorem Jus & poteſtas ſit dandi Jus nobilius, & feudum de Do- 
« mino tenendum ; eidem autem defit poteſtas dandi Jus inferius & fey- 
.« dum de ſe tenendum, 1ntellectu-nequnr explicatu difficile eft ; Et Oedi- 
« poeger. Sed dato nunc moribus'ngſtris in favorem diligentia, ſecundo 
« Emptori, qui przdiuni bona fide comparavit & fibi vigilavit, Jura 
£ ſubvenire ; & diligentia przvertentem, & Jus conſummatum ade- 
« ptum, priori Emptor1i preterendum ; non ſequerur tamen venditorem 
- <-quoad-Dominum adhuc Vaſallum effe, nec deveſtitum quoad alios effe« 
< Etus, 8 eos preſertim,ut Dominus, venditore vivo aut mortuo, ex ejus 
*« perſona aut mortenthil commod! aut obventionis petereaut conſequi-poſ- 
« ſet; cum feudum-non tantum alienarit, ſed a feſe peggitus abdicarit, © 
« Dominoconſentiente, & 'feudum; per bacilli traditionem, ſolennis in 
«Reſignationibus ſymboli, recipiente ; ſed ut Emptorigraderet; & Do- 
©« minus confeſtim & unicocontextu, per dicti {ymboli traditionem, Em- 
& ptorifeudum reddere'& Inveſtituram concedere, {i{uperſtes ſit; ſin fato 
< fun&us, <jus hzred1, Juris remediis compelli poſht, jy 
« 2dum. Argymentum eſt, ab InqffftAmodis, irſque havd paucis quz con- 
«trarig ſententiz afſertores urgent. 1-20. exaggerant;eo temporis interſtitio 
< ;nter Reſignationem venditoris & Emptoris, Inveſtituram ( quod, Em- 
| © ptoxe neghgente aut moriente, incertum ditu, quam diuturnum futu- 
* © rum ſit) Dominium direttum intereaſterile % effctum tore ; feudi Cu- 
<« ſtodiam, Maritagium, & alios Dominu iſtiusfructus 8& emolumenta, i 
< ex perſona venditoris'haud obveniant, quia vaſallas efle defiit; ex perſo- 
_ « na Emptoris haud ſperanda ; 'nec enim unquam fuit, neg,certum eſt an 
< futurus ſit Vaſallus ; ſiquidem multa cadunt inter ealicem ſupremaque 
« Jabra: \Porro, cum nec Alienationis inſtrumentum nec Refignationis pe- - 
< nes Dominum ſit, ſed illud penes Emptorem, iftud penes Tabelliones, 
&« homines iſto ſeculo1ubricz & {uſpectz fidet; 'in ſuſpenſo & incertum fo- 
«re, utrum Dominus ſitvenditori an Emptori; & colludentibus facile eſle 
« utrum veliht, & prout e re ſua et fibi commodum fuerit, Domino 
« Vaſallumobtrudere, celatis Inftrumentis aut deletis. * | 
« Ad iftud Argumentum, haud-reſ{pondebo, quod vulgo dicitur,Incom- 

« modum non ſolvere Argumentum nedum Jus : ſed oftendam, cafu fup- 
« poſito, que ſupra memorata'{unt, non {equiincommoda ;* .necenim ve- 
« rum eſt Dominium. diretum interea inutile & infoecundum tore; nam 
« Alienatione & Reſignatione faQa, quiz non ram*Jus eft quam viaad Jus, 
-<-licet Emptor Jas in Re Þ Completum ante inveſtituram haud nanciſca- 
« tyr ; ex Alienatione tamen Jus habet ad Rem ;* & ex Relignatione rece- 
« pta a Domino direQo Jus in Re inchoaturs ; ied adeo efficax, tam quoad 
« Dominum quam Reſignatarium, ut {i venditordolo malo ali vendiderit, 
' « & DominusdireQus dolo affinis fuerit,ſecundum Emptorem inveſtiendg, 
« geutriizmpune ſit; ſed A&iodetur primo Emptori contra venditorem ex 
. © Exppto: Etfiinops fit, 8 _— cum actio inanis tutura ; datur TR_ 

_ Uu | | 
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«yg Dominum ex Stellionatu & dolo, pro damno & , intereſſe : | Imo 
« cam Reſignatarius recipiendz” inveſtiturz in ſpe proxitna fit, 
« & ſpes radicata in Jure multum operetur, fi -nulla Domini mora ' aut 
"6 cuntatio fir, baberur pro inveſtito, quoad Domini commoda $: 
<« gbventiones : ' quando enim ſtat per eum, cujus intereſt, aliquid fier! = 
«jd fiar, haberur pro faQto &,impleto: 51 1gitur Reſignatarius moras | 
« netet nec Inveſtituram petat, Terre erunt in Non-introitu, 'Et eo du- 
« rante Dominus fru&us conſequerur ; Er {i moriatur, 'Cuſtodia & Mari. 
« tagium heredis, & ex hzredis rebellione uſusfructus, fi perannum in ea 
« perſtiterit, & aliz id genus obventiones, 'ad Dominum directum pertt- 
« nebunt: haud ſecus quam fi defug@tus fuiflet inveſtitus. Et quemad- 
& modum mortuo Vaſallo,cjus hzres etiamfi hzreditatem non adierit, 1mo 
« repudiarit, pro inveſtito habetur, eatenus ut Domini tructus 8 emo+ 
'«]umenta obveniant,,v. g. Nen-introitus, \Mariagium, & eX delictis 
« E{chetzſeu caduca, & privatio vel feud vel uſusfructus; nec enim ejus. 
&« mora aut culpa non petendo Inveſtituram Domino obeſſe deber: Non 
« abſimiltratione, Refignatarius,ubi deDomin! commodo agitur, pro Va- 
« {allo cenſerujy fiper etm»fter quo minus fit Vaſlallus.. Quod de Interti- 
& rudine objicitor, facile diluitur; fi enim Terrz nontenentur de Domino þ 
«Rege ſed de alio Domino, fibi Dominus cavere deber & {uo ;periculo* fi 
« ſecus faxir,ſibique impuratvr;nec fere evenit aut contingere poteſt, ut Do- 
« minus aliquid detrimenri capiat; Vaſallus enim Domino invito haud 
« gþtruditur ; & apte Refignationem cum Domuno tranſfigitur de Laudi- 
« miis,% {i que aliaabEmptore przMWnda ſunt Domino,ut ab omni pericu- 
«198 incommodso ſecurns fir. Non diffiteor longe aham rationem efſe Do- 
< mini Regis ; Cum enim Pater Patriz fit, nec fit e dignitate ſua caufari | 
« aſiquem e ſubditis ſibi inquum aut infenſum; nullo delectu aut d iſcrimi- 
< ne Reſignationes recipit,” Per cos quibus eam Provinciam demandavir. 
«Adhzc, Principes de rebys publicis {olliciti, privatis {upereſſe nequeunt ; 
« &yiris clarifimis, qui a Rationibus ſunt (utcunque impigris & edulis) 
« hand mirum eſt {i aliquando imponatur ; ſed fraus deprehenſa'punitur:; 
« $& lege con{ultifſima ftatutum, rr Incuriam & Negli- 
« centiamRegrhaud officere: nec difficile adhibereremedia quibus fraudi- 
.« hrs & incommodis obviam eatur,& interaliailludeflet haud ſpernendom, 
« { Reſignatione facta Inftromentum Reſignationss ftattm conficeretur, 
« fb{cribentibus etiam tam Reſignante quam Reſignatario, & apud Ca- 
« meram:Rationum deponatur ; alioqui Refignatio habeatur pro infeQa; 
<« fic enim conſtabit Reſignationem celebratam, & zncommoda ſupra- 
<« 4;Qa cefſabunt. Interea;que pro Negativa difſeruimus, intelligi velim, 
« fj compertum ſit Reſignationem factam, nec fraudem ſubeſle, ep caſt; 
& quia omne Jus a.-Rege ut Juris fonte profluit; & {1 {criptum fir, fanxit; 
" { moribus introductum permifit, & quaſi tacitoconſenſu firmavit ; quod 
_ « 51 alios ſtatuerit”Jure fir1 debet. {00 "> | 
« Cum Deus nobis hzc oria fecerit aur fieri permiſerit, ſtatueram ea ut- | 
&« cunque obleQare id genus exercitatiombus ; & compertoquzſtionem m 
« foro ventilari, videbar mihi operz pretium tacturus, fi, .in caſu arduo, 
* *& exitus dubii & ancipitis, & quicunque demum futurus fit magni momen- 
«+j, quid Juris ſit diſpicerem ; 8 quid mez efſer opinionis dicerem ; it 
«feci eo animi candore ; ut nec in Regem ſtudio, . quod mihi ſemper ma- 
« x;mum-fverat, nec alioaftecry tranſverſum rapi, mihi permiferim; li- 
os | cet 
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«cet in. cauſa.ſimili etiam res mea ageretur, nec ſocero nec vitrico nec 
- *aliis ultimus heres fui ; nec afſentatione aut aliis artibus ab aliquo opes e- 
. © blandttus aut adeptusſum nec munus: antequamenimad munera, eo- 
« dem quo nunc mihi ereptum eft impeta, & ab u{dem raptus ſum tantum 
«non 1nvitus,& eorum que mihi acciderunt preſagus: Deo largicnte ; & 
© induſtriz Laborioſz& innoxiz, $& alienis haud inhianti, favente, fui & 
 <adhuc ſum Superior & Dominus directus haud unius Vaſalli : fed cum 
« iſta animo agitarem, immo perſcripſiſſem, haud animo przjudicandi ne- 
< dum ſugillandi amplifſimi Senatus ſententiam, incertus quznam futura 
« efſet; {ed ne animus negotiis affuetus,immo ab ineunte zrate innutritus, 
< rnunc ignobili otio & deſidia torpeſcerer : tandem mihi nunciatum eſt Se- 
«© naturm pro Affirmativa judicafe, fecundaum actorem Regis Donatarium., 


Retention 

FN Veritar, In the Caſes of Compenſation (mentioned in the Queſtions 
| | ſecond and third anent Compenſation in. the Letter C.) If at leaft the 
Defender may pretend,that he ſhould not be in worſe caſe, than if the A{- 
ſignation were not made; and therefore om to have Retgntion until his 
Debt be liquidate ? Ir is 4n/mtred, That there is no ground for Retenti- 
on, but the Defender ought .to have done Diligence to affe&t the Debt 
due to him; which he might have done by Inhibition upon the Depen- - 
denee, of by afſigningihis AQtion, to the effet Arreſtmenr might have 
' been made 1n his hands of the Debt due by him. | 

Cam refundere.oportet impenſas & meliorationes, Jus Retentionis competit ; 
gots zntereſt magis per. Exceptionem retinere, quam per aitionem repetere, Jus 


luviat. P. 779. 1.78. 
Retours. 


JF the Sheriff-Clerk, and Sheriff of the Shire, to which the Lands are 
| unite, may not give Seaſin, and will be lyable to anſwer 7» capiendo 
Securitatem, for what is contained in the Retour, as to both Lands? 


Retoured Duty. 

AY Annualrent of One Hurl#:d Pound Sterling being given out of a 

Barony, :for a Sum of Money lent-to the Baron upon that Surety, to 
be holden of the Superior, Quaritar If the Barony, being of a confide- 
rable Rent, ſuppoſe Nine Thouſand Merks per annum; and the new extent 
of the haill Barony. being but Twenty Pounds, if the Annualrent ſhould be 
m Nonm-entry, whether the Non-entry ſhould'be the full Annuadrent, 
upon that pretence that waler ſeipſam ?. Or tf it ſhould be only a propor- 
tion'of the retoured Duty, viz . The fifth part ?  Anfmer . It is thought, 
that it ſhould be only a proportion of the retoured Duty ; And vales ſe- 
ipſum is only underſtood, when there is no other retoured Duty; And 
in this caſe, it appears there is no other retoured Duty, - In ſo far as the 
whole Barony and Reat being retoured, the Annualrent being the fif#/ 
: —— part 


172 | Doubts and Queſtions 


part 1s conſequently retoured: And it were abſurd, thatfor the. Non- 


entry, of an Annualrent, there ſhould be more due than for the whole Ba- : 


rony ; Specially ſeing the Superior wants not aVaſlal ofthe Barony to ſerve 
him for the whole Barony ; -and the Annualrenter is not properly a Vaſſal 
obliged ro ſerve, being intelt only tor ſurety of his Money. 


Return of Lands, to the Superior, . upon' a 
Proviſon. WE ftinit n 


TF there ſhould be any Difference betwixt. Ulrimuws Heres, and the 
I King ſucceeding upon a Proviſion 'of Returri, :Failzicing Heirs male ? 
Katio Dubitandj, An ultimus Heres and the Donatar is lyable to Debts; 
but. in the other Caſe, it is doubtful: -Becanſe it is a Maxim, that when e- 
ver Landsare returned to the Superior,cither ad Remanentian,or ad Tempus, 
as inthe Caſe of. Forefaulture, or Recognition, or Ward, 'or Non-entry, 


they return 'pura & ut profeita ſunt : and ſpecially in Ward-lands, and 


% 


where it appears that the Superior elegit familiam, and has given Lands 


with an expreſs Proviſion of Return; it may ſeem reaſonable; that ſeing he 
has none to ſerve him 1n the Family, he may have the Lands back.in the 
fame condition he d1d. give them. Me __ 


Return of Lands to the King, failgreing .. «> 
"of Heirs Male. '« ek rob te 0 


HE King having diſponed Tands without an Onerous Cauſe to a 


Relation or Servant;- and his Heirs male; which Failzieing to re- . 


turn, if the Maſculine Line fail, Qz2ritur, Will the King have Right 


without the Burden of Debts? 240. Ifthe Lands be compriſed, (although 


the King ſhould be free of Perſonal Debts) Will the Compriſeing, 
though expired be void , Qzi2 reſoluto Fure dantis, reſolvitur Jus acci- 
pientts ? i. | RA 


Reverſon. 


Reverſion being granted, failzieing He's of the Granters Body ; may 

the Granter diſpone as abſolute FiA@ Will' his Wife have a Life- 

rent by the Contract of Marriage? Will ſhe havea Terce? So thar the 

Effet of Reverſion will be only againſt his other Heirs than thoſe of his 

Body, if the Lands be not diſponed or burdened by the Fiar ? Lamberton 
contra the Relic# of :Plenderg weſt. k 


. What is the-Import of that Clauſe in Wadfſets ſubjoined to Reverſions, 


That it ſhould n6t be lawful to redeem, but by payment not only of the 
' Sum given upon the Wadſet, but of all other Sums due by the Granter his 
Heirs and Succeſſors to the Receiver and his foreſaids ; if it be effeual 
not only againit the Heirs, and thoſe who repreſent the Granter, but a- 
gainfſt ſingular Succeſſors?: Rationes Dabitanai, - 1mo, Theſaid Clauſe 
15 neither a Reverſion nor Eik to a Reverfion, which ought to be ſpecial, 

h and, 


f 


. 
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Sums due by all theſe who had Right thereto to the Haver of the Wadlſer 
or his foreſaids, be real ; So as to affeft the Reverſion. 40. may the 
Creditor take voluntar Afſignations to.debts due by his Debitor, and ſo 
prefer ſuch of the Creditors as he pleaſeth, and burden the Reverſion ; 
{o that the Debitor cannot redeem. 50. It other Creditors compryſe 
Fon the Debitor, before the haver of the wadſet be creditor in other 
Sumes to the Granter, will he be prejudged by the Compryſing as 
medium . impedimentum?! - 8 | Co =.) 

- What is the Import of an Eik to Reverſion? If the Creditor will have 
a real intereſt to affe& the Duties, as if it were an Eik to the Back-tack? 
Ratio Dabitandi,' The ſaid Sum 1s due upon the Wadlfet, and eo zp/o that 


it is eiked to the Reverſion, it 1s eiked to the Tack ; and ples waler quod 


agitur, &c. And-on the other part, Reverſions are ffric#i Juris, and import 
ro more than quod ſorant, viz, That ir ſhould riot be lawful to Redeem, 

but'upon payment of-the Sum contained in the Eik. "£0 
Premonition being uſed (upon a Reverſion) to the Wadſetter for re- 
ceiving his Money, Gzeritur, It there be Locus Penitentiz, fo that it 
may be paſt from? Ratio Dab 

datfo, On the other Part, it may be pretended, That Jus is queſitum to 
the Wadſetter ; ſo that if it be his intereſt to have his Money, he may ups 
on the Premonition call fof it. The Queſtioti will be greater, if there be 
an Infeftment of Annualrent with a Reverſion to the Granter, without 
an Obligement to pay the Principal Sum upon Requiſition ; ſeing the Per- 
ſon who has Right. to the Annualrent, may be concerned to have the Prin- 
cipal Sum ; which he cannot have, if the Heretor do pafs from his 
Premonution. | EÞ 2 : 
If a Compryling of Lands diſponed to the Wife, will-Import Jus re- 
 wocandi competent to the Husband, ſo that the Deed in favours of the 
Wife cannot be ſaid morte confirmari, in reſpeCt of the ſaid medium impe- 
dimentons? Item, Whether at kaſt the Wife. will have Right to the 
Legal! | Fr Y | 


Reverfions of Comptyſings againſt appearand 
| Heirs. +2 


IF Comprylings or Adjudications againſt Appearand Heirs do not ex- 
pire before they be twenty five Years? Ratio Dabitandi, That the Act 
of Parliament is in favours of Minors having Right, and the Appearand 
Heir has no Right: and in Adjudications they renounce to be Heir : 
and there is no Reaſon that the Creditor ſhould be prejudged, upgn Pres. 
tence of favour to a Perſon who has no Right. | 

If the Appearand Heir be reponed before he be twenty five Years, the 
Creditor who would adjudge the Reverſion competent to hum, will con- 
{equenrly be reſtored ? | 


RX Rewer 


93 
and eontain certain Sumg,or liquid Obligements. 240. Deſtructive of Com- 
merce, ſeing it cannot be conſtant, whether the Perſon having Right tothe 
Reverſion, be ſuch as inay be dealt with ; feing it doth not appear by . the 


| Regiſter, whether he be owing to the Creditor any other Sums by that 
upon the Wadfet: _ If the Reverſion ſhould BO per mille manus, Will 


itanai, Licet Renuntiare Ka Je intro- 


e 
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Reugrſion | Perſonal. 


Ugritur, Tf a Reverſion that 1s Perſonal (excluding Heirs and Aſſg- ' 
Oo” neys) may be compryfed ? RatioDubitandi, A Compryſer is'up> 
on the matter, and in conſtruction of Law a Legal Afſigney: ' And on 
the contrare, Voluntar Aſſignations are only excluded, but not Compry- 
fing: And there is not par ratto, becauſe. it 1s 7-2 arbitrio of the Perſon who 
has Right of Reverſion perſonal to himſelf, either toRedeem, or not: but 
a Debitor having Right to a Reverſion, ought to ſatisfy his Debt; And 
if he will not make uſe of his Right of Reverfjon to that purpoſe, The - 
Law gives a Remedy by Corpriling. i I 

Tf the Compryſer of ſych- a .Reverſion may redeem after the Death of 
the Perſon to whom it granted? Ratio Dubitandi, 'The Heretor whoſe 
Lands are affeted with the Reverſiog, ought not to be in worſe Caſe, at 
leaſt as tothe Time and Endurance of the reverſion: and the Compriſer 
fibi imputet , That he does not make uſe of his Right in time : and he has 
advantage enough in Law, that the Reverſion being Perſonal may be 
Compryled. : | 1 
_ -If a Reverſion, that is Perſonal, Doth fall under Forefaulture ? Ratio 
 Dabitandi, That the Fisk is not ſo favourable as the Creditor and Compry- 
ſer: And yet it is to be conſidered, . that whatever is competent.to the. 


Traitor doth forefault to the Fisk : And otherways, it would be an Incou- * 


ragement to commit "Treaſon, it ſuch Reverſions and Faculties being on- 
ly competent to Parents and Relations, they cangot forefault ; ſo that their 
Children may bruik the Eſtate, notwithſtanding of their Treaſon, _ * - 
_ - Whena Perfon has right to Redeem perſonally to himſelf, after the uſe- 
ing of the Order he may aſhgn; But Qzeritar, If. having proceeded to 
his Order by premonition, he deceaſe before compleating of the ſame, in 
that caſe he'may aſſign, and the Aſſigney may proſecute the Order? Ra 
tio Dubitandi,. He has declared his Will to redeem: And yet on the 0- 
ther part, As iaceptus. mon habetur pro completo: ſed Copitandum. 
Quid Faris, Tn ſuch a Caſe, In Retraitn Gentilitio? And if in any. 
Caſe, iz attibus arbitrariis facultatis, aliqualis Declaratio arbitrii, be ſut> 
ficient ? | | | 
A Reverſion being to a Perſon, .and the: Heirs male of his Body allaner- 
ly, excluding Aſhgneys and other Heirs ; Quzzritar if it falls under the 
Forefaulture of the perſon to whom the Reverſion is granted as' ſaid js ? 
Ratio 'Dubitandi, That all others are excluded, both Heirs of Line and 
Aſhgneyes: And' on the qther part, the:Reverſion is not meerly perſonal, 
. but Jus Heredirariuni transmiſſibile to the Heirs foreſaid of his Body ? Co- 
gitandum . | | | EI , 
' Cuz Ratio, That a Reveriion granted to a perſon only, and nos.to 
Heirs and Afſigneyes; or a power to diſpone reſerved in the Right gran- ' 
ted with the ſame, may be'compryſed, and yet does not fall under Fore- 
faulture ? Az/wer . . Nothing fals under Forefaulture that is perſonal on-. 
ly,*ant which is neither ceſzb/e nor tranſmiſfibile ad hzredes: Whereas a 
Revyerſion that- is meerly Perſonal,. though it cannot be conveyed by a vo. - 
luntar Right and Aſſtignation, may be compriſed : Seing by the Corapri. 
” . | ling, 


in LAW ; -_ ES 


ſing,the Perſon who has the Reverſion his debt'is fatisfyed; and he ought to 
have made uſe of the ſaidFaculry and Right to that Purpoſe And ſeing hg 
is in aolo, that he: does not make ule of it, the Law doth juſtly provide 
that it may be compriſed, and-uſed to that end ;. which both in Law and 
Conſcience he ſhould have uſed for himſelf; Ez intereſt Reipablics ut quis 
re ſua bene utatur. ; | | 


a 


Legal Reverſ;on competent to Idiots, &c, 


Uzritur, Tf a Fatuous Perſon or Idiot, having Right to a Legal Re- 
. Verſion has the Benefit competent to a Minor, to redeem atter his 
recovery ? ” Azſwer, Tt'is thought, not : ſeing by our Law and Cuſtom, 
Minors before the AC of Parliament 1621. had nor that benefit : And by 
the ſaid Act of Parliament, it is given only.to Minors, E:- Exceptio firmat 
| Regulam, &c, And neither can Statutes be extended, nor 1s there eaderz 
. Ratio, ſeing rhe time of Minority is defined ; Whereas a Fatuous Perion 
may live a very long time ; and 4t 1s. hard that. the Creditor ſhould be 7 
* #acerto all that time, as to his Right and Dominium, whether it be ſim- 
ple or redeemable. Earl of Kzncardin. | 2 
_ If Attions upon Contrats do preſcribe againſt Fatuous Perſons ? A4»- 
:ſwmer, They do not preſcribe; quia non walent agere: and there is a Diffe= 
rence betwixt Preſcription of Actions, and of Legal and other limited 
Reverſions, which are only given for a certain time: Becauſe Jus Lingi- 
tatum, tO a certain time producit limitatum effettum, viz. Alimited Ation 
during the faid time: And it being juſt, and the Compriſer or Here- 
tors. Intereſt ; That the .Reverſion ſhould be only limited , and for the 
ſaid time, me Dominium ſit ip incerto, as ſaid is, he cannot” be-in worſe 
caſe by Reaſon' of the condition of the Party who has .Right to the Re- 
. verſion, being Minor or Fatuous: and in effect by a Reverſion, the Com- 
Priſer or Heretors Right, is Jus reſolubile ſub conditione poteſtativa; and in 
ſuch caſes it 'cannot.be pretended, that the party could not fatisfy the con- 
dition, being Minor & Fatums. a bo Io 4. 


| | Rights made by Dywours, 


Ueritur, Whereas by the ACt of Parliament anent Dyvours, Rights 
granted without an Onerous Cauſe, in' prejudice of Creditors, are - 
reduceible ; without Prejudice always of thoſe who have acquired Rights 
from the Confident Perſon boxa fide : If the ſaid Salvo ſhould be extend- 
ed to Compryſers? 'Ratio Dabitanai, That it appears hard that Credi- 
tors ſhould be prejudged, and be in worſe cafe by the Fraud of their De- 
bitof, and rheiraQtion ( being competent to themrand za/s immediatly 
after the fraudful Alienation ) ſhould be taken away from them without 
their own Deed: and yet the ſaid Sa/vo being only in favours of Pur- 
chaſers, and favore Commercii, and of theſe who box fide contract with 
- Perſons that are not inhibited, neither they nor their Authors .{hould- be 
excluded ; and-Compryſers cannot plead-the favour of Commerce, ſeing | 
they have not any Commerce nor Contract with a Confident Perſon, but 
againft their will uſe Execution againſt what they conceive doth belong 
Pong, . 0] 
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to kid, which they do upon their own hazard, and therefore ought not 
to be in better caſe than their Debitor, and cannot have his Right but 
| ab he had it, Et cum ſus ome. = 


Fraudulent Rights in prejudice of Creditors. 


Debitor after expired Appryſings, Diſpones his Eſtate ſo incum- 
NY bered, by a ContraQ bearing an obligement that the Diſponer 
ſhould cauſe the Compriſers Niſpone their Right: or that it ſhould be 
. lawful to the Buyer to.acquire- them : And after all. ſhould be purged, 
the Buyer being obliged to pay the Sum thereinmentioned, and accor- 
" dingly having payed the ſame to the Seller, © Quzritzr, If fuch a Tranſ- 
ation, though it cannot be queſtioned upon that head that it is without 
a juſt-price, yet may be queſtioned upon the AQt of. Parliament, as being 
- withouta neceſſary cauſe; and of purpoſe to defraud Creditors, who had 
not preferable Rights ? WE 0. 2 
*It a Perſon be 1n that condition, that his Debt will exceed the value of 
his Eſtate ; and becauſe his condition is not known, and being a perſon 
of Credit he is not inhibited ; any confident friend knowing his condi- 
tion, ifhe ſhould acquire a Right to his Eſtate in hail or in. part, for a price 
equivalent; of purpoſe that he may have a Livelyhood, Quzritur, if 
ſuch a Right may be quarelled as fraudulent ? ' Ratio Dapit andi, That 
iwis for an Onerous cauſe; And on the other part, The Cauſe was not juſt 
nor neceſſary: and it is preſumed that the ſaid courſe was taken in defraud 
of the Creditors. * - | | 


. 


” Righ f. anon habente poteſtatem, 


'T HE King having Diſponed Lands, having fallen in his hands by 
' Forefaulture ; and the Infeftment being paſt under the Great Seal; 
the perſon to whom it was granted did deceaſe before Seafin ; and there- 
after another Donator procured a Right under the Great Seal ; and was 
Infeft thereupon, Quzr7##r, If the ſecond Gift may be queſtioned as being 
a nou habente poteſtatem; in reſpeQ the King was fully denuded in favours 
=”. of the firſt Donator, and nothing could be done more to denude him by 
. himſelf: and the taking of Seafin is not the. Att ofthe King, but of the: 
| | Party: Andit could not be imputed to the Donator, that he did not take 
| mm 5 being ſurpriſed by Death: And double Rights are forbidden by 
the Law : - | 


3 


Rights ad Tradum futuri Temporis, 


ww Hen aTack or Annuity for certain years,. belongs to a perſon ; 
\Y V Ir doesnot belong to his Executors; becauſe it has Traitum futy- 
ri Temporis ; But if he have Right to it by the Eſcheat of another perſon 
5 will-beJong to. his Executors. To confider what is the reaſon of the dif. 
ELENCE, ; 


Right 


Right in Truſt. T. 


T J 15 Majeſty having upon the Forefaulture of the Earl of Argyle giveri 

a part of the Eſtate to My Lord Lorz with the Title of Earl; beſide 
what he was Infeft in before : And having givenof Proviſion for the reſt 
of the Children alſe many Lands as would extend to the Rents alloted to 
them : and having given out of the Eſtate a Liferent to the Lady Argyle ; 
and the reſt of the Eſtate to the Creditors: and having appointed / the 
Lords of Seſſion Commiſſioners, tor hearing the Creditors claims, and de- 
termining the ſame; and upon their competition tor preference. There 
is alſoa Right of the Eſtate ſettled upon 'Three Truſtees to the longeſt li- 
ver of them Three, without. mention of Heirs and Afſigneys, being 
"Three Clerks, one ofthe Seſſion, one of the Council, and one of the Ex- 
chequer, to the uſes foreſaid ; and that the faid Eſtate may be conveyed, 
and alloted, as His Majeſty had Ordered : Qzzritir, If a Signature to the 
efteQ foreſaid be habilis moduis ? Anſwer. It is thought; not; Seing there 
being no mention of Heirs, the {aid Right granted to the Truſtees, ifthey 
Thould all Die, will evaniſh; albeit it be granted tothem in Fee ; And 
therefore it is thought, that the, proper way were, That a Commiſſion 
only ſhould be granted to the Truſtees, to Diſpone to ſuch perſons, as the 
Commiſſioners ſhould appoint. And. as ro; Lands. halden of the King, 
Charters ſhould be granted making mention ofthe: Forefaulture, and 
Commiſſion and Diſpoſition made by vertue thereof, 'and ratifying the 
ſame; and conform thereto giving and Diſponing the Lands therein« 
contained. "a 1 97? 


Ripe & Ripatica. 


. [1 
Sus Riparum eſt publics, & cuilibet licet naves ad eas appellere ; Ripe enint 
- hanc ſervitutem debent flumini, «jus uf! —_ uſu riparam nullus eſt ' & 
ſervitus iſta a natura impoſita videtur, ut uſu fiuminis conceſſo & ea conceſſa its 
telligantur ſine quibas eo ati non poſſumus. Jus Fluviaticum p. 28. n. 362. 
Ripatica penduntur pro trajettione, que navi fit ab una Ripa in aliam : &* 
ſunt omnia Emoluments & reditus quz Princeps capit in Ripis fluminum, we 
Hig alia [cilicet & poteſtas cogendi ad muniendas Ripas. Idem p. 3o. n. 375. 


Quando Dies cedit in Graſs Roums, when there 
is Queition betwixt Friars and Liferenters ? 


T being the Cuſtom of the Country in ſome places, "That Lands cone 
fiſting of Gra/ſ5-Roums, are Yearly ſet from Whiteſunday to Whiteſunday 
thereafter, for payment of a Silver. Duty at Martinmaſs after they are ſet ; 
Gruezritur Therefore, If the Piar ſurvive the Whziteſanday, but dieth: be- 
fore the Martinmaſs, if he will have any part of the Martinma/s Duty ? 
Or if it will belong entirely to the Relic, Liferenter, or next Fiar? Anx- 
Jwer, Tt is thought, That he nor his Executors would have no part of that 
Duty, being payed for the ſaid Year, betwixt Whiteſunday and the next 
enſueing Whiteſunday: Seing he deceaſed (as faid is) before Dies either 

ceſſit, or venit, Moxmonth. 
Ly Io 
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In ſome places Graſs-Roums are ſet from Whiteſunday to Whiteſunday, 
but the Term of Payment is Cardlemaſs, and Lambmaſs, GCueritur, If 
the Fiar deceaſe after Martinmaſs after it is ſet, but before the firſt Term 
of Payment ; if he will have any part of that Years Duty ? _—_ It js 
thought, he will have the half; and what ever be the Term of Payment, 
Dies cedit at Martinmaſs, for the half Year preceeding, h 
Seing for the Duty of Corn-lands, though payable betwixt Tzle and 
C andlemaſs, yet Dies cedit at Whiteſunday and Martinmaſs as in the Que- 
fliqn foreſaid; Queriter, What is the reaſon of ſo great difference be. 
twixt theſe and Graſs-Roums? Azſwer: That the Duty being payed for 
the Cropt, the Terms of Whiteſunday and Martinmaſs are reipetted ; ſo 
that the Fiar ſurviving Whiteſanday, his Executors have Right to the half 
of the Year ; upon that conſideration (asappears,) becauſe the Lands are 
then fully. laboured, and Sowen ; and whoever ſurvives Merrinmaſs has 
Right to that Terms Dury, becauſe the Cropt is then tully collefted :- But 
as to Grafs-Roums ſet, (as faid is) at MWhireſnndey to Whitefunday there- 
after; rhe Graſs only is to be confidered, which upon the matter is the 
Cropt of theſe Roums ; and the reaſon why«he Dury of the whole Year is 
payed at Martinms/s, appears tobe, that before Martinmaſs the Grafs- 
profites are calleted by ſelling of their Wool and Beaſts,at or before that 


EMC. ; 

 Quaxitur, IftheFiar deceaſe after Martinmaſs and has not uplifted the 
Dury, will tho-ſime divide berwixt him and the Liferenter ? And if 
be has uplifted the-ſame, if his. Executors would be Lyable to refound the 
balf ro the Liferenter ? Anſwer, Cogitendum. For if it be not uplifted 
' It appears reaſonable that the Liferenter ſhould have the half, and if it be 
uplifted, it appears hard that the Fiar having uplifted the ſame Jure ſuo & 
bona fide, ſhould be Lyable to render any part of the ſame ; ſpecially ſeing 
the Liferenter may have the ſame advantage if ſhe ſhould Goooals after 

. If-Cora Roums ſhould be ſet in rhe ſame Terms, "That the Duty ſhould 
be: payed at Mertipmeſs after they are ſet, Quid Juris? Seing the ſaid 
payment, wit be before the next Cropr, and the Fiar may die before both 
the Terms of the next Year, for which the Dury is due? Ax/wer.. It is 
thought, that the Fiar cannot ſer the faid Lands in manner foreſaid, in 
prejudice of the;Liferenter: And if the Tennent take the fame that way, 
it is upon his own hazard: And the Liferenter would force him to pay the 
Pury,. after theordinary Terms of the Country. | 

Queritur, If a Tennent have a Liferent-Tack, and he Die after White 

Sunday, Tt the Tack will not continue for that Year? Seing the time of 
Removing of Goods neceſlary for labouring is paſt before his deceaſe, and 
Roums being ſet from Whiteſunday ro Whiteſunday, annus ceptus, as toLa- 
houring, habetur pro completo. Vide Anunuum eg atum. 

- 'Qz##itar, If there be nor the ſame reaſon as toLiferenters, in Labour- 
mg or poſſeſſing the Land with their own Goods, ſeing their Executors 


: _ remove the Goods after that time, and the Year of the Liferent is 
SUN | 


S, 


PO OE TE I. 


Ad Salvo. 


Varitar, If Ratifications in Parliament, with the Clauſe, That 

they ſbould not be Lyable to the general Salvo, Will prejudge 

- a third Petſon having undoubted Right, and having beer 

ſecured by a general Taw, 'viz. The AQ Salvo oe, The Ratification 
being only a private AR, andthe perſons concerned not being called? 


Seaſen. 


A Poſterior Seaſin, but firſt Regiſtrate, whether will it be preferred 
to the prior Seaſin, Regiſtrate thereafter though debito rempore ? 


| Regiſtration of Seafins. 


T* a Seaſm of Reverſion granted by a Bifhop wilf mificare againſt the 
| Succeſſor, albeit it be not Regiftrate in the Regiſter of Sealins? Ratio 
Dubitendi, The Biſhop doth nor fucceed as Heir :* And yet he cannot be 
ſaid to bea ſingular ſucceffor, and Biſhops they are Corpors fongul. 


Special Services and Precepts of Clare conſtat. 


A Perfon being ſerved Heir-male or Provifion in ſpecial in certainLands, 
atid deceaſing before he be Infeft : Queritar, If his goocral  Heiry 
will be lyable to rhe Debt of that perſon to whom he was ſerved Special 
Heir : | 
"The fame Queſtion may be moved upon a Precept of Clare conſtar, 
whereupon Infeftmenthas not followed; ſeing in neither of the ſaid eaſes 
there is Aditio Hzxreditatis before Infeftment ; whereas in general Services. 
there is Aditioas to any Eftate, whereuponthere is no Infeftment? - * 


Servitude and Extinguifhment thereof. 


'Fa Perfon who has Rightts a Servitude ont of other Lands, ſhould ac- 
quire alſo Predium Serviens; Qu2ritur, It eo ip/o that he has Right, 
both to Predium Dominans & Serviens, the Servitude dorh extinguiſh ; 
Caia res ſua nemini ſervit? and ifhe ſhould thereafter DiſponePrediumServi- 
'ens, whether thefaid Servitude not being reſerved ; either he or his ſingu« 
lar ſucceſſor in the Rightof the other Lands can claim the ſame? Or it he 
ſhould Difpone prediam Dominans without mention of the Servitude, but 
with all Liberties and pertinents; whether will that Servitude n__ as 
being only Sopita for the time, while both Lands belonged to one pe _ 
| ut 
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bur not extin&t by any Diſcharge, or deed freeing the Lands of the 
ſame? 

If a perſon has conſtitute by Writa Servitude, and thereafter Diſpone 
his Lands without excepting of the-fame. Queritar, Tf it will militate 
againſt a ſingular Succeſſor ? Anſwer, Such Jura Hereditaria Which are 
in rem, non Transferuntur nudis pactis ſed: traditione; and by poſſeſſion, 
which is inſtar traditionis ; But it the Servitude be Diſcontinua as v. 5g. 
the leading of Sea-ware, wiychisnot done but at a certain time of theYear, 
Quezritur, what ſhall be done to perteCt the Conſtitution ? Ir is thought, 
it may be publiſhed by making Intimation thereof to:the Tennents, . and 
at the Paroch Church,. and upon the ground ; and the Granter, if need 
be, may be Inhibited._ .., OS EROS. OR 

Si alicut Jus hauriendi & adeundi conceſſam eſt, uttungque habet ; Si tan- 
tune haurienai, ineſt aditus ; Sitantum adeundi ad fowtem, ineft & hauſtus: 
aliquo enim conceſſo, onine illud, ſine quo hoc Jure uti nequimus, conteſſum in- 
zelligitur, Jus Fluviat. p. 89. initio. | 

Ant vicini aquam hauſerunt,Fure familiaritatis aut Fare acquiſito; hoc caſu 
cogi nequeunt, ut in forte mutationem admittant ; ills poſſunt. Idem. p. go. 


n. 40. TR 
Lords of Seſſion. 


F theLords of Seſſion have power to Judge 4ppellatione remota, ſeing 
] they have the-ſame pqwer, which the-Lords of Seſſion had formerly ? | 
It is thought, that they have the ſame power Extenſive as to the ſubje&t of 
het furitticiion, but not Irtenſive, as to the quality foreſaid, if it be not 
expreſt; being ex re/ervatis que non tranſeunt niſi exprimantur : ' Seing, 
Adequatio, by the clauſe with the ſame power, is to be underſtood as to 
the ordinar power belonging toJudicatories and Incorporations qua talia ; 
and not as to any Extraordinary Power and Priviledge : Asif a Burgh 
ſhould be Ereted with the ſame priviledges belonging to any. Burgh 
within the Kingdom, they will not have Right to be Sheriffs: within 
themſelves ; by reaſon other Burghs have that Right, oz qua Burga; but 
by a ſpecial priviledge : And ſome Lords of Regality do pretend to 
the Eſcheats of the Perſons within their Regality upon Horning, and yet 
« Right ofRegality by rhe general clauſe, will not cary the ſame. | 

the Lords of Seſſion be to be conſidered as Judges only, or Magj- 
ſtrates, &* Pretores habentes Imperium in ſome caſes ? 


Sheriffs. 


F Precepts of Sheriffs may be put in Execution, by their Oiticers, after 
] their Death ? | | 


Ships. 


F, a Ship being abroad, Traditio Inftramentoruws (to a Buyer, viz.) of 

the vendition, be ſufficient ? L 
If a Ship be poindable, & quomods? 
; Sola 
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(FOleriam off eitigel, quod « ſuyerfciario penditur pro are ſuperficiei in ſe 
lo, Jus Fluviat. p. 70... 15. | 7 MOEE 


 Sponſalia, 


| biz after a ſolemn Contra&tof Marriage, one of the Parties Marty others 
ways', will that Marriage be lawful, even though after Banns'upoh | 
the ſaid Contrat of Marriage? Azſwer. Contracts of Marriage and 
| Sponſalia inducunt Fus ad rew, 2s in other perſonal Contrafts, and Diſpo- 
ſitions anent Lands ; but not iz re ſine Tradztione; which in Marriage, is 
only when ſequitur Benediitio in facie Eccleſie, or Concabitus. © # 

Tf Sponſalia be conſummate aud purified -per Copalam,and a purſuit being 
intented for Solemnizing the Marriage, and Declaring the Iffue lawful,the 
Defender die in the interim; may the purſuit be transferred in favours 
of the Wife and Children, ad hunc effeitum at leaſt, that ſhe may have Jus 
Relidte, and they be Heirs and Executors to their Father ? _ Eadem eft 
queſtio, as to promiſe and copuls, — | A 

<« Rejetta diſtinQtione Canoniftarum in Sponſalia de przſenti & de fu- 
« turo, prout illi iſta accipiunt : quelibet Sponſalia, quibuſcunque verbis 
<« contraQa,nihil aliud ſunt quam Conventiones deMatrimonio in futurum 
« contrahendo. Chriſtenius de Fure Matrimenii. Diſſert. 1. s. 3. 

« A-modo tamen contrahendi, uſu hodierno dividi poſſunt Sponſalia, 

' &;jqpura ſine adjeRione alicujus conditionis, & Conditionalia quz honefta 
« conditione appolita contrahuntur, ut ducam fi Pater conſenſerit; illa de 
« preſenti ; ifta de futuro haud maleappellantur. biden, 
<« Qui Sponſalia contrahunt, nuprias celebrare compelluntur, legitimis 
« coercitionibus: &} ContraQtus Sponfalitius, trinundino promulgatur 
« ;n Eccleſia, aut pro Curia, Jbidews ſent, 6. F 
« Concubitu purificantur Sponſalia ſub conditione,& ſtatim fit conjugi- 
 < ym; quia cenſentur ſponſi a conditione recedere : nec obeſt proteſtatio 
& ſe non recedere, utpote contraria fafto. Chriſten. de Spon/al. queſt. g. © 


Statuta. 


 #TTatuta, Ratione Bonorum ſui Territorii, obligant etiam non ſubje- 
« ,  Qos ; ipſasenim res afficiunt, ſive a Cive poflideantur five ab Ad- 
« yena. Theſ. Beſ. lit.'S. 110. ante finem. addit. p. go2s 


Steelbow and Heirſhip. 


F 7 Hether aRoum being ſet in Tack for certain Years with Steelbow-= 
Goods, as Oxen &«. will the Steelbow Goods belong to the Heir 
who has Right to the Tack? Or tothe Executor ? Ratio Dubitands 


Both the Lands and the Goods are ſet in the Tack as Funds Inſtruttus, 
and the Duty is payable in contemplation of both : ſo whoever has Righe 
to the Tack, has Right to both, ka Tack being Jus C—— I 

Z The 
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The Goods are like nativi & aſcriptitis & addicti glebz, 3. What is to 
ly fixed for diverſe years cannot be reckoned 7zter mobilia, 4. It were 
hard to think, that a Reli&t and Bairns ſhould have their Legitim out of 
Goods that are not in the poſſeſſion of the Defuna, nor would be for di- 
verſe years. Andit would ſeem, "Thar eader eſt Ratioas to the ſetter of 
the Tack, and his Heirs and Executors. | | 

Pecora dantur in ſocidam, cum.aiiimalium caſus in Paſtorem transfertur ; 
qua convent ione pecora ferrea effici & appetlari ſolent ; quod fit in multis pro- 
winciis Germanis ; aubi cum fundo certus numerus ovium & vaccarum in tegs 
dum dariſolet ;, ita ut Vaſallus feudo finito eund:m numerum ſupplere & reſt itue- 
re teneatur. Beſold. Thef. in verbo Eifern Biehe. lit. E. p. 224. 


du 


Strangers, See Proceſs 1gainft Strangers, I1t. P. 

LL Nations are Municip/a, and the World a great Ciwitas: They have 

that Relation and neceſſitude, that «pwus /uxt, and owe Juſtice 

to all perſons of whatſoever Nation, according to the Law of the place, 

where they Contract, with reſpect to that placey [165 enim legem dixeruat : 
If Juſtice be refuſed, datur remedium Pig norgtionts Jeu Repreſſ: allarum. 


Goods or Debts belonging to Strangers, 
E Mobilia or Nomina belon g10Ng to Strangers. (v. g, in Ezz/and) ſhould 
] be confirmed here? Or 1t it be ſufficient they ſhould be confirmed in 


England? Ratio .Dabitandi, ſeqnuntar perſpuam ; On the other part, they 
are a Scatiſb Subje&t or Intercit. * ND 


Subjefts living Abroad, 


A Native Living Abroad and being Popiſh, and going to the Maſs 
A where he liveth, Q»-er/rar, Whether he Forfaulteth his Eſtate in 
'* Scotland ? Ws | | 
Item, Tfhe Intercommune there with'perſons Forefaulted in Scorlard ; 
whether he be Lyable;as having contraveened the Law of Scotlazd; fo that 
if.he have any Eftate in Sco:{andir may beafteted ? - - | Ph 
If a Prince may command a'Subjett living Abroad under his Enemy to 
retire and come home ? And it he diſobey,.may he he proceeded againft, 
and be diveſted of any Fortune and Liberty competent to him as a 
Native ? FLEESETS I ITNAP 
&« Quoties Rex, Princeps,: vel alius, in alterius Regis vel Principis Ter- 
« ritorio bona habet & poſſidet, ratione quorum, pray: fidelitatis 
« preſtare ſolitus eſt 4 per hoc non efficitur, ratione ſuz perionz, ſeu pes 
« ſonali obligatione, ſubditus aut ſubjeQus ; nec quoad perſonam fortitur 
« forum niſi ſecundum quid ; ita ut pro tali poſſefhone bonorum convenirt 
* rofſit, coram Judice loci, in cjus 'Territorio bona ſunt. Theſ. Beſ. in 
<« litera i. 70. Huldigans. p. 402. Kt wy : 
4 8d ga | | vob 
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© Subſtitutes, 


| Bond for a Sum of Money being gratited to Sempronins ; and Pail- 
A zicing of him by deceaſe to Tirius, and Titizs his Heirs, and Afſſig- 
' neys, Quzritur, who is Par? Anſwer, The firſt perſon : Titius being 
only ſubſtitute, Failzieing of hm by deceaſe ; and Succeſfor 7» /þe: | 
Qzeritur, If Sempronizs may diſpoſe of the ſaid Sum by Teſtament as he 
may znter vivos? Ratio Dubitandi. "That Titems is ſubſtituteby a deed 
inter vivos; Anſwer, It ts thoughr, he may: Seing ſuch Deeds are upon 
the matter-Dozationes mortis cau[a; if which voluntas eft ambulatoris, 
Qzzritar, If the faid Subſtitute will be lyable as Heir of Tailzje? It 
i thought, he fhould be lyable; Seing if there were an Infeftment in the 
terms foreſaid, the Subſtitute could not ſucceed but as Heir of Proviſion. 
' Tf a Bond bearing the Subſtitution forefaid be reSiltrate, Cuzritar If 
- the Subſtirute (being named as ſaid is) may charge' thereupon ? Anſwer, 
It is thought, not; becauſe the Bond being reg1iſtrate,'ts a Decreet as'to the 
firſt Perſon : but the Subſtitute having only right, inſtar bxredjs by Suck 
ceſſion; he-cannot charge no more than an Heir of Proviſion, © 


 SubMitutio. 


CO VUiPtirutio eft Deſignatio ſecundi, wel ulteridris karedis. - 
&  Subſtitatio valgaris eſt ea que. fit in caſu vulgari, hereditatis non ads- 
tz nee acquiſite, Perez. Inſtitut. lib. 2. tit; 1 5; fo. 3 | 
arts.  Pupillaris eff, qua Parentes Liberis ſuis in poteſtate ſua & im- 
puberibus Ji /titunnt, in caſa mortis ante Pupillarem gtatem, .& acquiſit# he= 
reditafis. _ , A —_—— ne 
_ . Conftitutione Divi Marc & Veri, ſubſtituens in alterutram eaſuts dunt a- 
xat vel Vulgaris wel Papillarts Subſlitutionis, in Utrumdgue [#bſtituiſſe iatel- 
' ligitur ; alterum \CiZ, expreſſe, alterum tacite. - Pexez, Ibidems. ' > © 
.. Quzritur, De ſubſtitutionitus in Taliis noſftiis, iſtis verbis,. viz. 7 Gam 
 Terrz diſpcnuntur Tito & hzrediþus ſuis de corpore; {yo,prognatis 3 qui- 
bus deficientibus hzredibus maſculis &c.  atrum'/ant pupillares an wulgares ? 
Reſponſio. Eas w#trramque Subſtitutionen .continere:. Deficientivus exim Hy« 
redibas inſtitutis.in primo gradu, quolibet caſu, ſive no# uaterins, ſive haredi- 
tatem adjerint & defeceriat, ad ſubſtitutos bzredifas peftinebii; © | 1 - 


Subſtitution -in- Bonds, + 


A Bond 'being granted to the Creditor, and failzieing of him by decealy 
£2 © another perſon, Q«#rit4r,-If the Perſon ſubſtitute. will' be.lyable 
to the Creditors Debt, at the. leaſt pro 2art9 Seing the Sum was 77 bonis, 
and his Debt ought to be fatisfied out of his Eftate?} 7 7 

If ſuch Bonds may be altered by the Creditor, not by upliting which 
he:may do being Fiar, but alſo by changing the Bonds, and taking the 
{ame to himfelf and any. other perſon, er to his Heir ?: Seing, the Bonds 
ſeem to bea perfe& Donation in favours of the Subſtitute? and on the 0- 
ther part they may be thought mor7s caſas | be 
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A Bond being granted by diverſe Perſons fo my Lord Dundonald, and 
failzieing of him by Deceaſe to his Son the Lord Cochrax his Heirs and 
Executors: and after the deceaſe of Sir John» Nicolſon one of the Debitors, 
he having taken a Bond of Corroboration from his Brother Sir William to 
himſelf; and failzicing of him by deceaſe to his Grand-child then Lord Co- 
- chran ( his Father being deceaſed: ) Quzrizar, Seing the firſt Bond ſtands 
1s to the reſt of the Debitors ; Whether the Lord Cochran his Fathers Ex- 
ecutors, will have Right to the ſame? And what courſe ſhall be raken to 
get the Right of the former Bond ſettled in Coch7an's Perſon ? 

Q42ritur, If the former Bond being null; and in the” Bond of Corro- 
boration there be an Obligement ro Infeft ; if the nature of the Sum as 
to the former Quality of Moveable, be altered ? 
| A Bond being granted to Robert Selkirk Merchant in Edinburgh, and 
Katherine Inglis his Spouſe, the longeſt liver of them two in ConjunQtfie; 
and failzieing of them both by deceaſe to Robert Selkirk their lawful Son, 
and to the Bairas lawfully to be procreat of his Body ; which failzieing, 
to the other Heirs pans procreate, or to be procreate betwixt the ſaid 
Robert and his ſaid Spouſe : Which all failzieing tothe ſaid Katherine Ir- 
glis her own neareſt and lawful Heirs, Executors or Afſigneys: with this 
Proviſion, That it ſhall be leifum and lawful to the ſaid Robert Selkirk 
Elder at any time dureing his lifetime, vel iz: articulo mortis, by himſelf 
alone, to uplift, diſcharge, or otherways aſſign and diſpone the Sums in 
the ſaid Bond, in haill or in part, toany Perſon or Perſons, he ſhall think 
expedient, and to make and grant all Writes, Rights, and Securities re- | 
quiſite thereanent, in.due and competent Form, without the Contents and 
Subſcriptions of the ſaid Katherine Inglis his Spouſe and Robert Selkirk 
his Son or his foreſaids, had or obtained thereto in any ſort. 

The abovementioned Robert Selkirk the Husband; and Robert Selkirk 
his Son being both deceaſed, without Heirs either of the Body of the faid 
Robert Selkirk Younger, or of the Marriage betwixt the ſaid Robert El- 
der, and the ſaid Katherine Inglis; fo that the ſaid Katharine has Right 
to the ſaid Bond: - Queritur, Whether the ſame will pertain to her in = 
own Right as Fiar, or as ſubſtitutein the laſt place, and repreſenting the 
Fiar? And who is Fiar by the ſaid Bond, Whether the ſaid Robert Elder 
his Son, or the ſaid Katharine, who pretends to be Fiar, becauſe the Right 
of Succeſſion terminats upon her.and her Heirs ? | 

Tt « Anſwered, That albeit when a Bond is conceived ſimply to two 
Perſonsin ConjunAfie, and the Heirs of one of them; the Perſon to whoſe 
Heirs the Sum is provided 1s underſtood to be Fiar; yet when there are 
diverſe degrees of ſubſtitution of the Heirs of diverſe Perſons; the Perſon 
whoſe Heirs are firſt ſubſtitutes Fiar ; and both his own Heirs ſubſtitute 
in the firſt place, and rhe other Heirs of any other Perſon ſubſtitute after 
them, will be Heirs of Proviſion to him: As when a Bond is taken ro 
a Husband and his Wife,. th longeſt liver of them in Conjun&thie, and to 
the Husbands Heirs; whilk failzieing, to the Wife her ſelf and her Heirs; 
tho theRight of Succeſſion asto the ſaid Bond does terminate upon theWife 
and her Heirs, yet the Husband will be Fiar, both as dignior; and becauſe 
the Right of the Sum will pertain to. his Heirs 1n the firit place : and to the 
Wife and her Heirs only upon their failzieur, and as Heirs of Proviſion to 
| them: 
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them : And Therefore, In the preſent caſe, the Money being lent bythe 
Husband, and being provided after his deceaſe to his Son Robert, and the 
Heirs of his Body, whilk failzieing,the Heirs of the Marriage betwixt the 
Husbandand the Wife; and to the Wites Heirs, only in the laſt place : Ir 
is thought, 'T hat her Husband is Fiar, and that the Wife and her Heirs will 
only have Right as Heirs of Proviſion unto him: And if Robert ſhould 
have had Children, or if there had been other Children to the ſaid Robert . 
Elder by the faid Katharine, it were abſurd that they ſhould have had the 
Right of the ſaid Sum, which was lent by the Husband, not as Heirs to 
him, being their Grand-father or Father, but as Heirs to the ſaid K atha- 
rine, being their Mother or Grand-mother ; or that the ſaid K atherize ſur- 
viving her Husband ſhould have power as Fiar of diſpoſeing the ſaid Sum; 
or to have given it to a ſecond Husband, in prejudice of the {aid Robert her 
Son,or the Heirs of his Body,and the Heirs,if there had been any thereafter, 
procreate of her Husband and her, tho.deſcended of both. 

If it be tound by the Lords, that either the ſaid-Robere Selkirk Elder,or 
his Son! Robert was Fiar ; the ſaid Katharinve muſt be ſerved Heir of Pro- 
vition to the Fiar. | | 


Subſtitution in Legacies. 


A Legacy being left ro a Perſon, and failzicing of him by deceaſe to 
another. Qu#ritur, What the Import of that Subſtitution is ? An- 
fſwered, Tt is thoughr, That it is Subſtitutio Valparis ; and that the Effet 
of it is, That iftheLegatar die before the Teſtator, ſo that the Right do 
not take effe& in his Perſon, it ſhould belong to the Subſtitute: But that 
is not fideicommiſſaria; So that the Legatar dieing after the Teſtator, it 
would belong to his ExecuroÞ and not to the Subſtitutes. 


Succeſſio in Materns. 


A Grand Father upon the Mothers ſide, having the time of his deceaſe 
£ X. two Daughters, and Children of a third Daughter, Qzeritur, Tf-the 
two Daughters will only ſucceed; and exclude the Children of the third ? 
Ratio Dabitandi, "That Repreſentation 1s 1x order to the ſtanding of Fami- 
lies, and in rhe caſe of Primo-geniture ; whereas in Sacceſſione materna the 
Intereſt of Families is not conſidered; ſeing the Grand Children by their 
Mother has not fomuch as capat i» Familia: And for the fame reaſon, mo. 
bilia, becauſe they are not the Foundation' of Families, -admitt no Repre- 
ſentation. Arſwer. It is thought, by our cuſtom, The Children of the deceiſt 
Daughter will ſucceed with their Matertere: Et non poteſt reddj ratio omni- 
um que 4 majoribus conſtituta fant. 

If the Children of the deceaft Daughter do ſucceed, Queritar, If the - 
deceaſed Daughter has left Sons and Daughters, whether the eldeft Son 
of the ſaid Children will ſucceed to their Grand Father ? Or ifall the Chil- 
dren will be Heirs Portioners as to their Mothers parr? Seeing for the ſame 
reaſon, that their Mother and Aunts are Heirs portioners viz. That the 
are finis Familie; a fortiori they who are not 1 Familiz at all ought to be 
Heirs portioners. Arſwer. Ir is thought, that the eldeſt Son of the decealt 
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Daughter will ſucceed as Heir- portioner with his Aunts ; and the Law 
doth favour not only Families as to preſervation after they are conſtitute, 
but likewiſe as to their Conſtitution : And the eldeſt Son, albeit he be not 
in Familia mattrna, may conſtitute and be a head of a Family of his oun. 


TT — 


Succeſſio in Otzr Per, 


q &d duo Conjuges ita teſtentur, poſt utriuſque obitum utriuſque hrzre- 
« I des ex 2quo ſucceſſuros & heredes fore; tunc non in capita ſed ſtir- 
& pes ſuccedunt, & in duas zquales portiones hereditas dividenda eft; quia 
« quilibet ſuos hzredes #que dilexifſe creditur ; & illis ex quo proſpicere, 
«'Theſ., Beſ, verbo. Gleich. 62. P. 323. & 324. Jett. ult. 


De Succeſrione in Fendo amiſſo, & quo Fure 


cenſenda, utrum Hereditatis an Conqueſius 


G Uzritur De Feudo amiſlo & reverſo, quo Jure cenſendum ſit, tt= 
q LO trum Hereditatis an Conqueſtus; & de ommbus commiſff 
« ſpeciebus competit, ſive ob Alienationem, ſive Diſclamationem, ſive Pur- 
& preſturam vel Baratriam , aut qualemcunque Feloniam, aliudve deli- 
« Qum, feudum_apertum dicatur; Sed quia Recognitio frequentifſimus 
« apud nos feudi ex commiſſo vindicandi modus increbuit, de ea 8& praxi 
« noftra maxime ſolenni, & textui accommodatiori,quzſtionem agitabimus: 
« Deciſionemad reliqua commiſla indiſtinQte porrigendam prafati. Qze- 
&« x;jtur igitur, cum Superior feudum per Recognitionem bt afſeruit, u- 
« trum feudum Recognitum poſt obitum ipſius, ut conqueltus aſcendat? 
An vero ut hzreditas cum feudo dominanggfdeſcendat ; polito teudum do- 
minans hzreditarium eſſe? : 

« Oneftio hxc in ſe difficilis, & graviſſimas conſequentias ſecum trahens, 
« haud zquali tamen difficultatein omnibus Recognitionis ſpeciebus labo- 
« rat: Quod ut patefiat, ſciendum duas apud nos invaluiſſe Recognitio- 
& njs ſpecies, ex cauſarum diverſitate diverſas ; unam ob defectum Vaſal- 
«<1j, alteram ob deliftum: Ex poſteriori cauſa, teudum ob delium & 
« 2dmiſſum Vaſalli dicitur proprie commutti : Ex priori, Vaſalli profa- 
& pia, quam in prima feud1 conceſſione dominus ad teudifucceſionem A(- 
« civerat, extincta, feudum dicitur finir1; & cum ſtemmate in quo reſe- 
« derar exfpirare; fi enim ab initio, conteſſum eſt alicui & haredibus maſ- 
< culis ex ipſius corpore progenitis, vel deſcensentibus maſculis; Vaſallg 
« mortuo, nec ullo ex deſcendentibus maſculis {uperſtite, dominus. feu- 
« dum ab heredibus talliz, vel per feminas deſcendentibus, revocat ; & 
« hanc feudi revocationem Ba/furizs Recognitionem vocat, 8 ejus praxin 
« prodidit #2 Tract. de Recognitionibus datam 18. Decemb. 1 506. Regio Advo- 
«-5at0 apente contra Joannem & Margaritam' Auchtrans heredes, alterum tal- 
« Jig, alteram lines: Et hoc Genus Recognitionts eriam 1ngeudis Fraxcis 
« Jocum habet : feudo hac ex cauſa revocato, etfi dubitari poteſt, utrum 
 E;nperſona domini ad quem revertitur, Hereditatis an Conqueſitus natu- 
&< ram induat ; certum. elt codem jure quo teudum dominans cenſeri, ean- 
« dem naturam & qualitatem fortiri reſpectu ſucceſſionis; 8 omni _ - 
_ * ſpectu 


L 
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« ſpeQtu, qui ex diſtractione & diviſione propriorum ſeu hereditatis & con” 
&« queſtuum, ſecundum noſtram conſuetudinem ppoſſet emergere. ' Quin 
Getiam, hoc.caſu non folum Dominium directum dominium utile attrahit, 
<« {ed poſſeſſio civilis poſſeſſhonem naturalem advocat;adeo ur Dotminus dire- 


'< ctus poſſeſſonem naturalem nactus,non dicatur novam adeptus,ſed vete- 


« rem continuare poſſeſipnem , aſtipulantibus omnium doctorum ſuffra- 
« ojjs, #2 L. clam poſſtaere. ff. de acquirenda vel amittenda poſſeſſione * Et hec 
Ky Lodi extincti redintegratio adeo Zquitate & Ratione {ubnititur, ut fi- 
« atin eodem qualitatum ftatu quibus feudum dominans afficitur, tam 
« quoad uſumfructum, f. de »ſ/ufrut#u: quam hypothecam L.: ſs fundrs 
« 72 principio ff. de pignor. Ft ſervitutes ex tundo- domiinante debitas : 
«;dque optimo Jure,quia acceſſio per modum unionis cojens,candem pror- 
« {us rem conſtituit, & res cut unitur-omnes ſuas Qualitates ei impertitur. 
« L. 26. ff. de pacto aotal, Atque hecdecitio, firmiſhimo $& irrefragabili 
« Argumento nititur; quod domino utih, quod per infeodationem a dis 
« re&to diſceſſerat, extintto,, & per modum'merez privationis annihilato, 
& nihil domino cedit, aut acquiritur; ſed proprietas, que abſcedente u- 
&« ſufruQtu & dominio.utih catenus fuerat nutilis, eo perempro pura & de- 
« fxcata emergit ; ideoque dominium utile non redit; ſed in perſona pro- 
« prietarii quaſi recidivum reviviſcit, & dominus nil nancrcitur, ſed quod 
<« ante habebat, ſed gravatum jure reali in ahum devoluto, eo jure evaneſ- 


 %cente illibatum , & quaſi purificatum incipit obtinere; ſicut cum fini- 


« tur Emphyteuſis vel uſusfructus, vel cum+res r&ertitar ad mulierem 
&« ſoluto matrimonio' L. i» rebus. C . de Fare dot, Cum igitur nulla hic fit 
« Acceſſio nec 'Tranſmiſho, ſed mera privatio &7extinetio, nulla poteſt 


* © efle acquiſitio. Argumenta, que hanc fententiam' enervare videntur, 


« quia in alteram Recognitionis ſpeciem opportunius 8 fortius ſtrigigi 
« poſſunt, ſolvere ſuperſedeo,,donec eam abſolvero. We! 
« Secunda Species , quk ,  proprie & : @yrovouesnixas Recognitions NOe 


« mine uſu noſtro indigitatur, procedit, cum Vaſallus feudum militare , 


&« yel-faltem ejus partem medietate..majorem, quomodocunque,'vel ſim- 
« pliciter vel {yb pacto de retrovendendo ſeu reverſione vendit, domino 
« inſcio & inconſulto; vel faltem ita gravat annuis rAlitibus, aliifve oneri- 
&« bus, ut major pars fructuum quotannis erogetur, & exhauriatur ; quo ca- 
<«{i feudum amittitur & ad dominum revertitur, ait Text#s, & mores no- 
« ftri ſuffragantur : ſed quo jure, utrumhereditatis anconqueſtus am- 
« higirur, & adhuc ſub judice lis eſt : Cerre majori difficultate, & fortio- 
<71bus argumentis hic, quam. in ſuperior ſpecie conflictandum eſt ; ibi 
& enim feudo naturaliter finito-& extincto fine facto Vaſalh,-nec ulla extrin- 
«ſeca caula interveniente, nulla erit tranſmiſſo juris extincti & elapſi, ſed 
þ«yirtute directi dominii utilis attractivynaturalis conſolidatio. Sed in hac 
« ſpecie feudumin fe perpetuum de ſe non finitur, fed per accidens, ideo- 
«que nova videtur acquiſitio in pznam '1ngratitudinis, S fic veluti ex 
« cauſa -lucrativa. juxta L. apad Celſum.”F, auctor, #- de aol. mal. & met. 
«except. Secundo, Feudum recognitum hereditas videri non poteft, cum, 
« non tam per virtualem predeceſſorum {ucceſſionem tranſmittatur, quam 
« per emergentem delicti Valalli occaſionem , jure obventionis lucrative 
« quz omitti poteſt, patrono accedere videatur. Adhae, cum fubteuda If 
« eodem ſuppoſito cum feudo dominanti confluentia, non neceſfario cuni 
* eo coaleſcant; nec ja conſequentiam-Conlolidationis & unionis, cadem 
| « zUra 


F | thy Doubts and Queſtions 


& jura qualitateſque participant ; quicquid enim nonnulh: ſentiant, ex qui- 
« buſdam legibus male intellectis, confuſionem & conſolidationem aftru- 
&« entes, L. Uranius ff. de fidejuſſ. L. Papinianus ff. de ſervitat. urban. pred. 
« clarioribus legibusrefelluntur; quibus cuilibet rerum ſnarum moderatio 
< & arbitrium-permittitur, L. 7 re mandat. C. mandat, L. nemo exteris C, 
& de Fudeis: & receptz & triviali praxi fruſtra gppedunt; Conſtat enim 
& ſabfeuda a domino ſuperiori empra, in eodem {uppoſito coire non tamen 
& yniri.; ſed in caſu diviſions ab antiqua hzreditate dirempta ad hzredes 
*conqueſtus tranſire; idque apud nos obſervatur, & in Galia ubi Jus 
& Con{uetudinarium dominatur exprefle ſancitum eſt. Tertinm & ulti- 
« mum Argumentum, quod maxime officere videtur ne feuda recognita 
<« hereditas judicentur, ducitur ab incommodo ; fi enim feuda recognita, 
« feudo dominanti virtute confolidationis ut hzreditas accedunt, ſequi- 
& tur feudi dominantis annexatione & incorporatione domanio & coronz 
« D. Regis faQta, & ſubfeudo aperto & commiſlo, ſubfeudo, inquam,quod 
« ante incorporationem elocatum fuerar, ( poſt enim, non licet, ne ſecu- 
« ta diffolutione, proprietatem {emel annexam alio modo quam in Em- 
« phyteuſin dare, Conſtit. 234. Jacob. ſext.) feudum illud domanio ac- 
& creſcere & inalienabile efle,. {icut reliquum domanium & patrimonium 
<« fiſcale & publicum, non tam principis quam Majeſtatis & coronez ; nec 
« nifi previa diſſolutione poſſe a Rege diſponi, quod abſurdum: nec e- 
&« nim ſereniſhmis noſtris Regibus denegari debet libertas, quam feud;- 
« {tarum.Coryphai Andreas: 1/ernia &% Mathens de afflictis, omnibus prin- 
* cxpibus attribuunt in L. Imperial. $ preterea ducatus tit. 55. de prohib. 
&« feqd. alien. Et Galli domanii& Appannagiorum ex Lege fundamentali 
« ;palienabilium -accrrimi afſertores, regibus ſais non invident: his non 
« obſtantibus, in alteram partem non ſolum propendeo, ſed pedibus eun- 
« dum cenſeo; eamque moribus noſtris, juri feudali & civil magis con- 
« ſentaneam, nec tat tantiſque incommodis laborantem , argumentis a- 
« ſtruere,. &. contraria diluere, conabor, ; ..* | 
.< Prime igitur, teuda recognita moribus noſtris inter Propria ſeu Hzre- 
. « ditaria numeranda.ex eo patet, quod Jure hereditario & antiquo a pre- 
&« decefforibus tranſ{rfliflo vindicata ; quodque non per modum tran{miſ- 
<« ſionis ſed extinCtionis & negationis ad Dominum devoluta fint: quam- 
« yisenim, ut.in prioriſpecie, feudum non expirarit, & per ſe extintum 
« ſit ;. quia tamen accedente Vaſalli culpa, feudum vel ipfo Jure vel prz- 
< yiaſententia corruit; 1deo merito dicitur extingui & irritari, ut Emphy- 
<reuſis in ſe perpetua,ob defidiem & Ceſfationem Emphyteutz biennalem 
« annilulatur & exringuitur Jure cannonico& Civili ; & Jure noſtro ſcrip- 
«to, conſtitutione 246. Jacobs Sexti, Ubi amiſſio & irritatio Emphyteu- 
<« ſees vel teudiex Jure #quipollere dicuntur; irritatio autem & tranſmiſſio 
© exdiametro adverſantur, la. enim penitus annihilat& extinguit; hzc 
« Jus ab uno avocat S& in alum transfert'; cum igitur nil ſuperſit, quod 
© tran{mytti vel acquiri poſlet;. neceſle eft Jus Dominicum ſe exferat ; & 
«* nulloobice objecto, Dominio utili, quod habebat vaſallus, extin&to, Do- 
« minium utile v1 quadam alliciat; vel virtualiter proprietati & Dominio 
« directo infitum $&. quaſi ſopitum reſuſcitet : & fic nulla ſomniari poteſt 
&« acquiſitio nec Domini directi quod Dominus ante habebat ; nec utilis 
« quod interit : : & Dominium utile quod Dominus incipir habere non de 
<« novo tranimuſſum accedit, ſed antiquum per infapdationem ſupreſſum, 
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«eq reſoluta;enititur & ſeſe exſerit ; 'atque hoc moribus noſtris ita fieri, ar” 
« oymento eſt, quod cum feudum redit ad'Dominum; hon cum onere 
«quod in tran{miſſione, fit, revertitur, ſed immune 8&- liberum ſicutante 
« primam infeodationem : - adeo ut non {olum alienationes & inveſtiture 
«quz initio validz, utpote citra- medietatem factz conſtiterant,recognitio- 
« neſubſecuta cyrruant, ſed etiam Subinfeodationes & Emphyteuſes quam- 
« yisab initio recte conſtitute, ex poſt facto ſubvertantur, ' &'recognitioni 
& ſubjaceant : ſecus quam in Gall;aubi feuda Domino aperta oneribus a 
« vaſallo 1mpoſitis obnoxia ſunt, Teſte Molino. ITY ob 
* Atque hanc ſententiam uri feudali maxime efle conſentanearn;” * fa- 
*cile l1quebit, perpenſa naturg feudi : ' Feudum-nonnulli definiunt do- 
© minium utile ; ſed mehiores Jurisconſultz, exploia Dominii diſtin&tione 
«que non Juris ſed Magittrorum eſt, nullum utile Dominium admittunt; 
_ fed feudum uſumfructum & Jus utendi fruendi efle volunt Czjac. 1ib, x. 
&« de Feudis. Dwar. lib, 1. anniverſ. diſp. Egumarius Baro, lib. 4. de Bene- 
& ficiis. Joannes Borcholt. in diſp, De'Jure Emphyteutico, Et textu teudali ex- 
« preſſo nituntur,qui definit Fendum Beneficit uſumfructum, 746. 3, tit. 1. 
« de fead. & primo quidem precarium,vel annuum, vel ad fummum Vita- 
« lem, /:b. 1.4. 1, poſtea, uſugliſcente-perennem, /ib. 3. intro: Sequi=- 
« tur igitur ex Jure feudali, feudum, 'ur omnem uſumicuttam, ſemel 
« zmiſſum & peremptum, non: poſle acquiri vel tranſmitti; ſed cumpro- 
< prietate conſolidari ; vel concinnius loquendo, dicendum uſumfruftum 
« cauſalem, quem dominus haber. ex cauſa rei & jure. Dominii. L Si cums 
« argentum. y penult. ae exceptionibus res jubicats: & quali Dominii rtem 
« L. af a UVſufratta; $ qui pſutruttu tormaliCut loquuntur Dottores ) 
« impediebatur quo minus ſe exereret; eorepagulo per ſententianr de- 
« claratoriam & privativam,. ſecundum Dominum latam, ſubſtraCts, emi- 
« care quaſi & emergere. Secando, cum quis:rem ob cauſam aliquam da- 
© tam cauſa non ſecuta, recuperat:condiftione cauſa dati- ex Jure Civili, 
« connotat rem eo modo receptam; cum omni cauſa & omnibus-fruQibus 
« redire, quaſi nunquam data fuerit. L. quz ſe debere, Fundas ff. de con- 
&« duct ione cauſa data cauſa non ſecuta; FEt' conſequenter, fi quis fundum he- 
© reditarium dortis nomine dederit, & nuptisnon fſecutis poſtea condixe- 
© rit; . poſt condictionem, > ;hereditarium. efſe nemo. eft qui diffitea- 
«tur? pari ratione, fi feudum hereditarium aliquis in teudum dede- 
< rit, & tidelitate quam ſtipulatusfuerat in perpetuum, vel nunquam ſe- 
«cuta vel temerata ; poſtea recuperarit condittione cauſa dati que adver- 
&« ſus vaſallum ;infidelem Jure-teudali'intentatur, ' 7##. 20. lib. 1. de feudis 
* non dicitur de novo acquiſiifle/{ed cum priſtinoJure & cauſa recuperaſſe, 
«quod fi in perſona, primi...concedentis »feudum” apertum non cen- 
« ctr conqueſtys, nulla eft ratio diverſitatis in perſona hzredis, aut' ali- 
« cujus deſcendentis. Ceryirts A LIES ae | | 
< Tertio loco, Deciſfionem hanca Jure Civili & ratione non alienam ele, 

&© 2bunde demonſtranttrita illa Axiomata & Brocordica, Neminem fibi ſer. 
« yire aut in ſc agere poſle, L. ſiquis des. ff. de ſervit. pred. urban; Omnem 
« obligationem per contuſionem -extingul & exinaniri, L. Uranias. ff. de 
« fdejajſor. & Maxime Philoſophice, ex relatis uno f{ublaro'tolli alterum ; 
« & idem agens & patiens in- rerum-natura_ concipi non poſle :  & confe- 
« quenter eundem Dominum & vaſallum effe abſurdum videri ; & proin- 
«qe feuda neceſſario confolidari':- preterea; quamvis dmnium doctorum 
«calculo, Jus feudale Jure civih poſters, '. eoque pleriſque in locis exo- 
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& ]eſcente quaſi poſthumum fit, cerrum tamen eſt in 
umbras 8 ; 
ducitur conſequentia ; © 
&« mancipi, de quibus mentio fit in $ per 


cc quaſi 


«© :nepte 


feudorum fimulachra reperiri ; a quibus ad teud: 
& ut omittam przdia ftipendiaria nec 
traditionem UV. #x/tit, de rerum 


Jure civili nonnullas 
ibus ad feuda nog 


« diviſions ; & militias, i= L. omni modo. C. de inofficioſo Teſtamento ;, , 


« chentelas, de q 
« ym, cujus meminit 
« judicio Juri feudali maxime 
« ;deam conditum videtur, Dom 
« locato, & conditione 
« ratione & canone Emphyteutico ſubjecta; 
« tionis vel contumacis Ce 
« quentiflima u 
* Aeromad 
« c|udendum igitur,feuda aperta extin 


uibus paſſim toto Jure : 


tro citroque argumentati 


” 5th — ſeu Libellari- 
nit. Taft. novella ſeptima, Jus E yteuticum omnium. 
Pt -nhary ' & hoc ad ejus exemplum, $& 
inio utili ſeu uſufruQu in perpetuum e- 
ſervitii & vewrizer ſeu preſtationum pro melio- 
& in caſu inofficioſe aliena- 
fationis feudi privatione irrogata : Unde fre- 
o fit, & quod in uno ſtatuitur, ad 
octoribus producitur,niſi expreſſe contrarium ftatuatur : Con- 
ut & conſolidari,ſicut Emphyteuſes 


& de quibus nunquam dubitatum eſt a Jurisinterpretibus ; preſertim cum 


« yerba Juris omnia negativa 
« aut ex parte 

&« Atque his 
« yincirur iis, incommod 
« {jdiis ſfubtexere non erit alenum : 


& privativa fint, nullamque tranſmiſſionem - 
Domini acquiſitionem importent, L. 2. C. de Fare Emphys. 
argumentis,feuda-commulſla feudi Principahs Jure cenſeri e- 
4 que contrariam ſententiam gravant,quafi in ſub- 
inter mplta alia hzc eminent, 1. quod 


« poſita ſubfeuda recognita conqueſtus eſſe, ſequitur pendente fundi Do- 
<« minantis uſufructu, aperta uſufructuario acquir1; ut omnes rei fructilis 


« gbventiones; 1d 


L. aſufruttn legat. F. 1. 
| Ly dominante Tu 


&« prie 
cc uitur;: 


« alicnato, 
ognita fant, rehqua comr 


pacto 


ue non ſolum quoad uſumfructum ſed etiam quoad pro- 

. de uſufruita. 2. indidem {e- 
e retrovendendo ſeu reverſione_ 
& poſtea ex lege pacti redempto, ſubfeuda medio tempore re- 
& fructusemptori noneripi; ſed utcun- - 


cc 

C ++ Wt 
ec P* ampla & opima latifundia cum pretio refuſo penes cum remanere. 
« ; e 


nique 


venditorem fundi dominanris, quamvis 1p{vm cum omnibus 


« yirjibus & pertinentusalicnet, ſubfeudum ante alienationem commiſſum, 


« Dominoſeu Emptore invito, 


poſſe recognoſcere ; nec Jus commiſſi, ut Re- 


« yiom, & alia ante venditionem ceſla & venditori adquifita, ad Empto- 


<« rem pertinere: 


« congruant, judicandum relinquo. 


_« Hactenus herwrepnamyy 28 tam inJure quam praxi noſtra 
« ytcunque probayumus; 1U 


« propoſuimus, quorum ſolutionem, licet ex p 


« cis 


& refert,quom 
« m{ufructuaru 


« fructu: 


« feudum, Jure Vs modoc to, five n: 
« ;n priori-recognitionis ſpecie; five ex commilſo; ad Dominum redit, & 
| ram recuperat ; nec obſtat poſterior pars ſecundi 


« primevam ſuam naturam 71 poſte 
enti, que conſolidationem fundorum'dominantis & ſubalterni in 


perſequemur. 
odoaut qua occaſione uſufructus finiatur, five per ſe, morte 
natural vel civili; maxima & media capitis diminutioni- 


« bus, an per accidens, cefſione-& proprietatis conſolidatione Inſt. de uſu- 


perſunt argumenta, 


red 


Que conſcquentiz quam cum ratione & praxi aoftra 


wor videtur, 
uz ſupra in contrarium 
dictis facile cliciatur, pau. 


primum & ſecundum facile concidunt, ficut enim'non 


Sed quomodocunque finitus ad proprietatem revertitur : itz 


Vaſalli quomodocunque extinfto, five naturaliter ut 


&« caſu concurſus in eodem ſuppoſito non neceſſariam efle concludir ; quia 
« vera eſt tantumin caſu tran{mifſionis que fit jure extraneo & heteroge- 
« neocx titulo emptionis, legati,vel {uccefſionis fi Dominus heres fit vaſalli, 
« quo caſu feudum tranſmitutur cum onere a vaſallo impoſito 


cum enim 
« feudum 


"- 
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© feudum ſit jus tranſmiſſibile, quin Dominus heredibus ſuis qui forte a 
 {acceſſione feudi dominantis tallja aut alia proviſione arcentur, conſulere 
< poteſt feudo acquiſito, & citra conſolidarionern ad ipſos tranſtmirtendo, 
'< dubium non eſt : arque hzc in feudo & Emphyteufi qui ſunt vſufrucrus 
< perpetui recepta ſ{Unt,contra Juris Diſpoſicionem de temporali fufrugu 
« qui nec cedi nec tran{mitti poteſt, L. ſ aſuruttus. ff. de Fare dotium, & 
© Inft. de uſufruttu : que tamen illzſa & il|abefacta manet in caſu exrin= 
* ctionis & commiſſionis, qui neceſſario confolidattonem & in priftinum 
<ftatum ſine onere redintegrationem implicat. Ad poſtremum reſpon- 
© detur,cum Subfeudorum conſolidatio hiculenter demonſtrata fit : & fub- 
© feuda Domanio ſeu proprietati annexa conſolidata, ipſius naturath & quas 
© litates & inalienabilitatem aſſumere ; & doQtorum, qui contrarium re- - 
* nent, authoritatem, quia ratione non fulcitur, auchenticam non eſfe : 
© Ft hecelt Juris civilis diſpoſitio, juxta L. #nter ſocerum, ff. de patto do: 
'  *xali; ſed praxis,que plerumque a Jure recedit, & hic & in Galia,adverſg- 
©< tur; & Rexſubteudaetiam. domanio'annexo-ſubalternata, alienare po- 
© teſt, nec requiritur difſolutio : Ratio praxcos hujus #n4wy hec obtendi« 
«tur, quod cum annexatio fit ftrifti Juris & odiofa,utpote quz abſolutam, 
& & ut leges ipſz loquuntur, 'legibus foluram Principals poreſtatis ptenitu« 
« tudinem NT, nullam extenſionem patitur ; ideoque ea tantum,que 
« expreſſe annexa-funt, Domanii annexi Jure cenſentur ; non antem ob- 
& yentiones & quantumvis hareditariz acceſſiones. In Gallia certe luculen- 
« ta Caroli xovi conſtitutio definit, nil Domanio annexo comprehendi, 
« niſi quod expreſle & diferte conſecratum 8& corone incorporatum eft, 
« yel falten\ per decem annos ab iis quia rationibus Regiis ſunt Domanio 
&« annexoaccenſitum eſt ; diſpar tameg ratio eſt in Gaza & apud nos; ibi 
« enim feuda a genuina feudorum puritate diſciverunt, & tantum tion 
« Alaudiorum & Patrimonalium Jure cenſentur, & proinde ad Dominun 
& cum onere commiſſa revertuntur ; apud nos vero taritum abeſt ut ftricta 
« j1}a feudalitatis tyrannis, quz rei ſux diſpoſirionem annihilet,emalliatur, 
« tt contra intendatur; adeo ut vaſallus, Domino inconſulro ne finitm re- 
« eundorum experiri poſſet, nedum defeudo tran ligere,quod tamen Jure 
" Rudali licet, ###, 23. 1th. 4. de feudis. Et feudum reſci ral aa ob 
« deteriorationem & ſylvarum ſtragem; cthus praxin refert dotifl. Cragius 
« inter Davidem Boner de Roſſye &. Joannem Chrichton de . Ennernythie. 
« Concludo feuda ſubalterna ab ety rs ſeu hereditarii feudi Domino .re- 
« cognita, hereditati non conqueſtibus accenſeri, & feudo Dominanti 


& conſ@lidari. | | | 
Sacceſor T itulo lucrativo. 


IF the Heir of a Succeſſor titulo lucrativo,be lyable as himſelf, to the whole 
Debt contraGted before, though exceeding the value of the-Eſtate dif- 
| poned? Ratio Dubitandi, TheTitle of Succeſlor isa penal and paſſive title, 
and pzy4 101 tranſit inHzredem.2do.The Heir of an Intrometter: was found 
only lyable in quantum the intrometter was Locupletior, in the calc of 

in- Lawder: And on the other part, a Scceſſor 'Titulo preaitto, is bares per 
praceptionem, & þzres quaſi contrahit: Sothar heis not ly able ex Delitto, bur 
ex quaſi Contrattu, 240, The Intrometter is lyable ex cuipa; Fora Stranger 
may be Intrometter, & culps eſt immiſcere ſe rei ad ſe non pertinenti, | bo 
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Ifa Defun&; ſhould Reſign Lands formerly tailzied, and infeft his only 
Daughter in Fee:. Will ſhe be lyable as Succeſſor :iru/o Lucrativo? Vide 
Intrometter,, Quzſtiones, 1.0 2.in Litera I. | 
" Tf he ſhould infeft in Fee his Appearand Heir of Tailzie, having a 
Daughtgr who ſ{ucceedeth to him in his other Eſtate: Will the Heir male 
belyable as Succeſſor titulo Lucrativo ? | 

Qzzritzr. Ifan Heir male being to ſucceed by a Right of Tailzie,getting 
a Right ofa part of the ſaid Lands ; will be Szcceſſor ritulo Lucrativo? Ra- 
tio Dubitanai, 'The Heir male 1s not proprie hzres, being only a collateral; 
and there being an Heir of Line . | 

Ifan appeirand Heir get a Right only of a Liferent of Lands, where- 
unto he was.to- ſucceed: will he be Lyable as Sacceſſor titulo Lucrativo? 

A perſon being Lyable to Creditors, and then having put his Appear- 
and Heir in Fee of his Eſtate;, and thereafter being foretaulted : Qzzr-4r. 
Tfafter his deceaſe his Appearand Heir will be lyable tiralo Lucrativo? 
Ratio Dubitandi, A Perſon foretaulted is »wllus, and cannot be repreſented. 

 ATutor or FaQtor having accepted the office and Adminiſtration ; and 

thereafter having put 'his Son in the Fee of. his Eſtate, before he can be 
Charged with any Malversation ; _ Q#zzritur, If his Son will be lyable 7;- 
talo Lucrativo, for any malverſation after his Fee? Amſwer, It is thought 
he will be lyable; ſeeing the accepting the office and obligement ex quaſs 
Contraita, 15 before the Fee. | E "Es | 
 AFather having given his Daughter an Eſtate in Land (or otherwiſe ) 
inTocher to her Husband, and reſerving his oun Liferent, would ſhe be 
thought to be Succeſlor Titulo Lucrativo, if ſhe be his Appearand - Heir ? 
Ratio Dubitandi, It 1s given to the Husband and not tifulo Lucrativo : In 
reſpe& the Husband has Right by a Contract, and in contemplation of 
Onera Matrimonit and the loynture he gives his Wite. | 

If atleaſt the Tocher in {o far as it is 72zm0dica, may be queſtioned and 
retrenched in favours of Creditors? | _ | 

A Merchantin Edinburgh having marrieda third wife, and by Con- 
_ traQof Marriage being obliged to employ Twenty two thouſand merks 

upon a Right of Lands, or Annualrent, to himfelf and his Spouſe in Life- 
rent and conjunct Fee, and to the Heirs of the Marrage ;- which Failzicing 
to his Heirs and aſſigneys : And thereafter having Diſponed certain Lands 
for implement of the ſaid ContraQt, to the eldeit Son he had then of the 
ſaid Marriage, which Failzicing to his oun Heirs and Aſſigneys. Quzritar 
Tf the eldeſt Son and his forſaids will be lyable to all precedent Debts 
as Succeſſor titulo lucrativo? Ratio Dubitandi, That he was only a Son 
of a third Marriage,..and. his Father had Sones of a former Marriase. 
Anſwer. Tt is thought;he will, notwithſtanding, repreſent his Father: In 
reſpect the ſaid Right is for implement of the {aid Contra&, as faid is : 
and if the faid Sum had been employed, conforme to! the Contra&: he 
would have repreſented his Father : And by the ſaid Right he repreſents 
- him per prezcepriozerm; And that he would be lyable /zo ordine as Heir of the 
Marriage, the Heir of Line being diſcuſt. 

Gugritur Jn the caſe foreiaid, it the ſaid Son of the.third Marriave will 
be lyable to Debts contracted airer his Right by his Father ? Seeing his 
Father is obiiged, that he {hould ſucceed him in the Righr of the fa d Sum: 
And the Creditors ought nor to be in worſe caſe, than it the faid Sum had 
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been employed, and Swceeſſores ritulo lucrativo are not lyable to poſterior 
Debts, when the Right granted to them is mzra Doratio: So that their 
Father was not-obliged that they ſhould ſucceed : And the Father was a 
Merchant, and contiqued his Trade thereafter, and became Bankrupe, 
vide Heirs, Queſt. 3. in Litera H. | | | 
 Ifa Gentleman, by his Son's Contrat of Martiage difpone his Eſtate to 
qa wo he be lyable toall the Debts, or only effeirand to the value of the 
Right TT | | 

, Uncle having Diſponed to his Nephew his Lands or others, being 
for the time his appearand Heir; and having Died without Children, Gu: 
ritur, whether he be lyable as Szcceffor Titnlo Lucrativo? Ratio Daubitandi, 
he was only preſumptive Heir: And-the Uncle might have had Children 
if he had married again: And upon the reaſon torſaid, if the Lands had 


holden ward they would have recognized. | 

An Appearand Heir being Fafeft in Liferent in Lands to: which he 
might have ſucceeded, Qu#xrir#r, whether he willbe$ucceffor 32/0 lucy a 
7:00, ſpecially if the Liferent be fetrled wpon himand rig Fee upon hiseldeft 
Son ? ” | | 


Singular Succeſſore. 


Uzritar , If the Aft of Parliament anent Regiſtration of Seafins, as tg 

ſingular Succeſſors, ſhould only be underſtood ſach as have acquir- 

ed Kightfrom.the comman Author; and not Compryſersand ſuch as ſucs 
ceed upon account of Forefaulture ? | SES 


Gums beretable and movable. 


F ands being Diſponed by a Contra; and the Buyer being obliged to 
| , pay the Price, Cueritar, whether the Seller's Heirs or Executors 
will have Right to the ſaid Price? Ratio Dabitandi, The Price cometh 
in Place of the Lands, and the Heir will be obliged to denude himielf of 
the Right ofthe Lands; the Diſponer's obligement being only preſtable 
by his Heirs : So thatir ſeems the Heirs ſhould have Right to the Price. On 
the other part, the quality of heretable or movable depends upon the 4rb+- 
trim and Deſtination of the Creditor himſelf; and it appears that the Dif. 
poner,having ſold his Lands for a Price,he intended 1n lieu of an heretable 
Eſtate, to have only a movable Eſtate in Money ; not toly in the Buyer 
hands,butto be employed as the Diſponer ſhould think fit, either for Trade: 
ing or otherwiſe; So that the ſaid ſum ſhould belong to his Executors, | 
Qzezritar, TfSums conſigned for Redemption of Land, be of that ſame 
nature? Ratio Dabitandi, It appears there is a difference upon that con- 
ſideration, that a Perſon who hasa Redeemable Right does not deſire his 
Money,andthe Reverſion is /» Rem; {o that the Sums due thereupon ap- 
pear to be heretable untill they be uplifted, & ſurrogatum ſapit naturan 
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194. Doubts and Queſtions 


Sums movable. 


| Sum being due upon a Wadſet, with theordinary clauſe, that by the 
A premonition, and charge that ſhould tollow, the Infeftment ſhould 
not be louſed untill payment. Qzeritar, It after Execution uſed the Sum 
becometh-movable? Ratio Dabitandi, It is yet due upon Infeftment, and 
it cannot be conceived that the Executors or Donator ſhould have 
Right to the Infeftment, being only in favours of the Heirs. 


Eleft ſuperior, 


Hen Lands are holden Ward of diverſe Superiors, The eldeſt Supe- 
rior and antiquior, is preferrable, as to Mariage. Quzritur, the yan 

ſaid quality of artiquior, whether it 1s to be confidered in relation to the 
Vaſſal,ſo that the ſuperior that hedid firſt hold ofis to be thought entiquor ? 
Or if it be to be conſidered in relation to the feudum it ſelf; 10 that the feu- 
dum that was firſt conſtitute by a grant from the King to the Vaſſals au- 
thors, ſhould be thought antiquizs? _ | 

Qaid Faris, If a Perſon be infeft as Heit to his Mother or her Father to 
be holden Ward; and thereafter be infeft as Heir to his Father, the Lands 
alſo holding Ward; whether of the Superiors will have Right to the Mar- 
riage? | 

A Perfon being infeft in Lands holding Ward; and thereafter being infeft 
upon a Comprylſing in Lands holding ofthe King, Qzzritur, If the Mar- 
riage through his deceaſe will fall to the King, or the other Superior during 
the legal? Ratio Dabitandi, a Right by compryling is only for ſecurity 
and Redeemable. 


Superior mediat. 


He immediate Superior being found to have amitted his Superiority 
| during Life, becauſe being charged he did not enter, Qzzritur, If 
the mediat may. infeft upon Reſignation, being only Superior in that part 
and in ſubſidiam, that the Vaſſal ſhould not have prejudice by his imme- 
diate Superiors nonentry ; but not ad alies effectus, which may prejudge 
the immediate Superior ; and in ſpecial that, by obtruding to him a ſin- 
gular Succ-fſor to be his Vaſlal ? "That lame queſtion may be in the caſe 
of Ladies Literenters, and Conjunctfiars of Superiorities. 


'.-- 
Tack, 


Tack being ſett in April of certain Lands and Houſes , whereof 
A ſome were poſlcſt for the time by the Tackiman by a verbal tack 
or 
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or Tolerance ; others ſett to Tennants; andthe Tack bearing the Entry 
to be after ſeparation from the ground ;##7amnm 16524 in which it was ſet, 
Queritur , A Compryſer being publiatly,anfeft befor ſeparation , if the 
Tack will not militate againſt a ſingular Succeſſor , the Entry being 7- 
debito tempore after the Setter was denuded ?e Anſwer. Tt appears that 
the Entry , as to the commencement of the. Tack ; was preſently the 
time of the date ; Seing as to the Houſes and ſome of the Lands the * 
Tackſman was in natural poſſeſſion : and as to the graſs of the Lands ſetc 
toa tennant, the Entry though not expreſt was at Whiteſunday following ; 
and the entry mentioned in the Tack ſeetneth to be meant of the Tackſ- 
mans Entry to Labour; & Interpretatio facienda ut attus waleat. = 

If at leaſt the Tack ſhould be invahd as to the Lands which were ſet 
to tennants as being not publick by poſſeſſion ? A-/wer.. Itis thought, that 
a Tack being Jus imadiviſivile, poſſeſſio parris makerh it publick in Torum : 
And it cannot be ex apy lick and ex parte, non. 

A Tack being ſet toa 


L 
| O— 


acks-woman during life, and after to her Heirs, 
until payment of certain Sums, for Tey ſhillings yearly, Queritur, Will 
the Tack be void as without 1h? Auſwer, It appears, that the Tack be- 
ing let for ſecurity of Payment of the Money, the Iſhis not altogether un- 
certain ; Certum eſt enim quod fieri poteſt certum, per relationem ad aliud - 
and the Rent being Ore Thouſand Pounds, it may be conſidered in what 
time that Rent may ſatisfy the Sum mentioned in the Tack : © and upon 
the matter, there is a Reverſion to the ſetter and his Succeſſors, and they 
may determine the I{h of the Tack by payment of the Debt : Lady Braid 
and her Son pa, 65 the Tack, whereof a Reduttion was raiſed by Gor- 
gymiln, having bought the Lands. | | 
Neither Servitudes nor Tacks do afte& Lands in prejudice of fingular 
Suceeſlors, unleſs they be real by Poſſeſſion, Qzeritar, If ſuch Rights 
may be regiſtrate in the Regiſter of Reverſions, albeit the A& of Parlia« 
ment doth not mention the lame? And if they be regiſtrate, if they will 
be real as Reverſions? | 
Locatio & condudtio albeit they are not in Law inter Contrattus qui re 
fant, and by our Cuſtom they are not effetual unleſs they be Re, and 
cled with poſſeſſion; before which they are perſonal as to the ContraRers 
and their Heirs; but after thar,they become real Rights, and bind ſingu- 
lar Succeſſors, Cueritur therefore, if a Tack of Lands be ſet to a Pers 
ſon to enter at Whitſunday thereafter? And thereafter another Tack be 
ſet to another Perſon before that Term, ſo that neither can have Poſſeſſion? 
What way the ſecond Tackiman may pertie&. his Right, fo that he may 
be preferred? Anſwer, Tt is thought, he may make intimation of his Right 
to the preſent Tennent, and require him to remove at the Term, and pro: - 
teſt for remecd of Law. | 
£uzritur, Why Tacks without Poſſeſſion do not prejudge ſingular Suc- 
ceflors; and yet Tacks do prejudge beneficed Perſons ?... Anſwer. Benefi- 
ced Perſons are not ſingular Succeſlors; which properly are ſuch as do 
* acquire and purchaſe: Whereas Prelats or Beneficed Perſons are Suc- 
coffers Titulo Univerſali, and are confidered as fingular Incorporations , 
Whoſe Deeds do bind their Succeffors. ESD 
When any Perſon is infeit in Teinds, Qzeritur, If he may ſet Tacks 
longer than during his Right, in prejudice of the Buyers, or other fingu- 
Jar Succeſſors ? Fw 
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"A Tack being fet to a Perſon'for fifteen Tears, without mention of his 
Heirs or Executors, Qzer/:#r,*Whether it be meerly perſonal ? Or ar 
leaſt the Heir ( if the'Tackirman deceaſe before expireing of the Tack) 
ſhould have Righr durin  rhefime foreſaid ? Az/wer, It is thought, thar 
Tacks ſhould be fri: Goris: and there being no mention of Heirs, the 
aid limitation of time imports only,that the Tackſman ſhould have right 
if he ſhould live alt the fard-rime, and notafter: And in Tacks i»d«ſtria 
& tonditio Perſone isto be confidered, if the Tennent' be a ſubftantious 
and vertuous Perfon ; whereas Heirs may be Infants, and not fucceed in 
the Conditions forefaid. ' ' X. ; 

If a Tack be fet by a Church-man toa Fever and his Heirs ſucceeding 
to him in the right ofthe Feu ; if rhe Teinds of the feued Lands may be 
aſſigned, there being no mention of Aſigneys?” 2. If it may be Com- 
| pryfed ? - 3- Ifit.canriot be affigned,, Will the Tack fall by the Aﬀig- 
nation? 'Tack of the Teints of Paikze. bk : 


Back Tacks, and Prorogations. 


TX 7 Hat is the Reaſon that in Wadſets, Back-tacks are valid without 
a definite 1h, w#s. During not Redemption?. | 

Lew, In Prorogarions,, Tacks of Teinds to begin after the Iſh of the 
former, though the T itulay he denuded in the interim? Anſwer, In Wad- 
fets the Back-taTk is #7 corpore Juris: and the Wadſetis with the burden 
thereof ; rhe Wadſct and; Backtack being correſpe&tive Rights : So 
that who ſucceeds in the Right of the Wadfet , can have it no other- 
wiſe than cer cauſa ; As to Prorogations , they are granted ix rew, and 
by rhe authority of the Judge. | 


Tich of Trinds. 


A Tack of Teinds being ſet toa Perſon and his Heirs and Aſſigneys, 
£ X for his Lifetime, and four nineteen Tears after, Quzritur, Tf he be year 
and day at the Horn, will the fame fall under his Liferent Eſcheat ; only 
as to His Liferent, or entirely ? 

If after his deceaſe'it would fall under the Liferent.or under the {ingle 
Eſchear of his Heir? | : 

If it be for many nineteen years, exceeding;the longeſt Life of any man; 
Will it fall norwithftanding under a ſingle Eſcheat, feing there is not 2 
formal Liferent conſtitute GS 55 | 
" Wa Tack for many nineteen years ſhout be aff oned; Will the ſame fall 
under the fingle eſcheat of the afſigney ; ſeing there is no liferent as to 
kim , and the hferenters may all die in his lifetime ? | 
\, Will notthe Afſigney have Right for the litetimes of the Heirs, though 
they be not ſerved Neirs? _ | | 

The Tack heing for three Lifetimes, and certain nineteen Years after : 
< Ouid Juris, Where the Tackiman has no Heirs, ſo that there is placeto 
2 Gift of Baſtardy- or «ltimm heres ? | 
. "Tacks of Lands being real by the AQt of Parliament in favours of Ten- 
Tents; Qzaritur, Quid Faris, As to Tacks of Teinds? 

T atlzies, 
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\F 7 Hen a perſon, having acquired. Lands, provides the ſame to his 
_ Heirs Male, Qazritar, Whether the Maxime vis. Heredit as de- 
ſeendit & Conqueſtas aſcendit has place in; Tailzies?  ,, 

If a Tutor,Intrometting with the Duties of 'Lands Eatailed to the Heirs 
Male, may not employ the ſame upon ſecurity tothe Pupil and his Heirs 
Male; upon pretence that it ſhould be preſumed, that it was: in the Pa- 
rents intention, as appears by the Entail? Anſwer. It is affirmed, that it 
was ſo decided in the caſe of the Heirs of Cockbarns-path, - which we have 
not ſeen : But it is thought, that a Tailze being I-/#utatio Heredis ; asa 
Tutor could not make a-Teſtament for his Pupil, nor name-an Heir-and 
Executor for lus Pupil, ſo-he could not make {a 'Tailzie either in Land or 
Mone Ws | ris WERE BS. 

| There being a Tailzie in theſe terms, that it ſhould not. be lawful to 
break the ſame; and the Fee having deſcended to a Woman, by vertue 
thereof;. who did. notwithſ[tanding reſign the Fee in favours. of the Hus- 
band and the Hears of rhe Marriage, which Failzieirig to:the other Heirs 
of the former Tailzie ; and thereafter the fatd Heir of .Tailzie having ob- 
tained a Decreet of Reduction of the ſaid Right Ex capite Minoritatis, for 
eviteing the hazard of the Claule irritant inthe firſt Tailzie; albeit the 
Right granted to her Husband was ratified in Parliament; with the clauſe 
that the Ratification ſhould not be Lyable to the AQ Salvo Faure: Quz-: 
ritur, If the Husband be Forefaulted and his Poſtetity diſabled, if the 
Heirs of Tailzie having Right to ſucceed after the Wife and her Chil- 
dren, may be.prejudged by that Forefaulture ? Azſwer. Ir is thought, - 
not; Seing the Husband was not in the Fee, the time of the Forefaulture, 
the fame being taken away by a ReduQtion. ey: A. 

If the Woman ſhould thereafter Marry, and have Children the time of 
her deceaſe but diſabled. Quzritur, It the Children of the Husband, 
who would otherways ſucceed, ifthe Father were not Forefaulted ; will 
Forefault the Right of rhe ſaid Eſtate to the King, and will be in the cafe 
of a perſon that is Forefaulted, and has Right of Succeſſion to the Eſtate 
as Appearand Heir ? Cogitandum. | —- 22 

Seing there may be Queſtion, Cuxritzr, what courſe ſhall be taken - 
to prevent-it ?. _Arſwer, It is thought, thata Gift may be -procured from 
the King,making mention of the Foretaulture and Diſhabilitation ; and 
notwithſtanding, that His Majeſty is not willing that the perſons who are 
to ſucceed, Failzieing the Wite of the Foreſaulted perſon, and the Heirs 
of her Body, ſhould be prejudged ; having been Faithful and AQtive in 
oppoſing the late Rebellion : Lherefore, He doth ratify the ſaid Tailzie in 
ſo far as concernsthem, and the Right of Succeſſion ; Declaring that it 
ſhall not be prejudged by the Foretaulture agd Inabilicy : And tor their 
farther ſecurity,in caſe after the Deceaſe of the Wite, the Children of- the - 
Forefaulted Perſon be ſurviving, and »that any Right to the {aid Eftate 
ſhall belong and accrue to His Majeſty by their Inability, then and in 
that caſe, now asthen, and thenas now, he 1s to dipone tothe Heirs of 
Tailzie ſucceeding after the Wife, and her Children, the ſaid Eſtate, 
and any Right belonging to His:Majeſty, as being, or which ſhall then 
be in his hands by the Forctaultureand Inabilty toreſaid. | 
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I98 Doubts and Queſtions 


Oueritur, If a Bond granted to Man and his Wife, and longeſt liver 
of them two in Conjunct-Fee,and to one of their Sons expreſly named and 
the Heirs of his Body, which Fa1lzieing to the Heirs to be procreat- be- 
twixt the Husband and his Wife ; which Failzieing to the Wife her Heirs 
and Aﬀigneys ; be Heretable or Moveable ; Seing thereis neither Infeft- 
ment thereupon nor obligement to Inteft ? Anſwer. It is Heretable in re- 
ſpe of the Tailzie forefaid ; there being no Tailzie of Moveables or 
Moveable Sunfs': ' And the proviſion in favours of Heirs Male, with the 
Subſtitution foreſaid,- is equivalent as 1f Executors were expreſly ex- 
' cluded. 6 

When a Perſon has ſettled his Eſtate upon a Friend, by a Diſpoſition to 
himand certain Heirs of Tailzie thereinmentioned ; and thereafter for ſe- 
curity of the Tailzic has taken'a” Bond from the perſon, in whoſe favours 
the Tailzie was made, that he' ſhould do no deed to difinherit the orher 
Heirs of Tailzie; and to keep the Tailzie inviolable ; Quzeritar, If the 
aid perſon ſhall, without any Onerous Cauſe, —_ the Lands or 

rant Bonds for great Sums equivalent to the value of the Eſtate, if the 

Pia Deeds may be queſtioned by the next Heir of Tailzie? Ratio Da- 
bitandi, The doer of the {aid Deeds was Fiar; and the Heir of Tailzie 
cannot come to the Eftate, but as Heir to him, and is lyable to his Deeds. 
Anſwer. tis thought, 1n the ſaid caſe, there is a Fideicommiſſum in fa- 
vours of the Heirs of Tailzie: and though the Eſtate might be Diſponed 
for Onerous Cauſes, the Diſponer being Fiar ; yet he ought not to have 
violate the ſaid Fideicommiſſum by fraudulent and gratuitous Deeds. 240, 
Beſides the faid Fideicommiſſum, there is a ſupervenient obligement, where- 
by the Heir of Tailzieis Creditor ; and therefore may queſtion any deed 
without an Onerous Cauſe in defraud of the faid obligement : and an 
Heir, in whoſe favours there is obligements qa Heirs, may Queſtion 
any Deeds done by the perſon whom he repreſents, contrare to the faid 
obligement; As, /. G. when Deeds are done on Death-bed, or contrare 
to a Tailzie bearing Reſolutive clauſes, though for Onerous Cauſes ; and 
much more in ſuch a cafe, where a Band is granted to the End foreſaid, 
which ought to be effectual; and could'operate nothing if the Heir could 


not queſtion the fame. Earl of C alendar. 


A Perſon having provided his Eſtate, failzieing Heirs of his own Body, 
in favours of a Relation, and the Heirs of his Body, &c. and having, by 
the Write bearing the faid Tailzie, and a Procuratory of Reſignation, 
provided that he ſhould be Lyable to fatisfy all Bonds, Obligements, and 
Deeds done, or to be done by him at any time during Life ; Queritur, If 
theſe ſhould beunderftood c:viliter, dureing his Liege pouſtie, or of his 
natural Life? A»/wer. That it is thought, that it ſhould be underſtood 
during his natural life ; Seing the Entail being a free gift , any provi- 
fiones thereincontained in favours of the granter ought to be conſtrued 
REnny : and the word Lifetime 1s properly to be underſtood of na- 
tural life. 

If it be provided , that the faid perſon ſhould marry a Gentlewo- 
man named in the Writ , G«zritur , if ſuch a proviſion be fawful, 
Seing it appears to be contrary to the Liberty thar ought to be in Mar- 
riage ? Az/wer, The Right being /ub modo, he ought to fulfil the 
ſame : and there is no reſtraint as to his Liberty ; Seing if he think 
fitt, he may choole to accept the Right with that quality , or not. 
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Tf the ſaid Entail being made 7x Leige pouſtie , and reſignation there- 
upon, the Granter may thereafter upon Death-bed, by a paper apart, 
oblige his faid Heir of T ailzie to marry as {aid is , or to fulfil any other 
proviſion ? Anſwer. It is thought , that ſeing he 1s not fo ſtated in the 
Right of Succeſſion, that the Granter cannot prejudge him, who has {till 
voluntas ambalatoria, and may evacuat the ſaid Right being Maſter of it; 
and having it in his own hands and power; as he may cancel it, ſo he may 
qualify it ag he thinks fit ; & qui poteſt plus poteſt minus, 

A perſon having, by an Infeftment holdenof the King under the Great 
Seal, taken the Right of his*Lands to himſelf, which tailzieing to ſuch a 
perſon as he ſhould name by Writ, and his Heirs; which failzieing to 
certain other Heirs , did thereafter Diſpone his Eſtate, failzieing Heirs 
of his own Body ; to the perſon thereinmentioned and the Heirs Male of 
his Body ; which failzieing to certain other Heirs of Tailzie; bearing a 
Procuratory of Reſignation, and reſerving the Reſigners Liferent ; wheres 
upon Cm followed; Qaeritar, It thereafter the Diſponer ſhould 
have Children ofhis own Body, what way ſhould they be Infeft? Cog 
tandum. 

If it ſhould be thought, that the firſt Infeftment ſhould ſtand in favours 
of the Diſponers Heirs, the ſaid laft Diſpoſition with what has followed 
thereupon -being conditional, and the condition not having exiſted; 
Qxeritur, If the Heir of the Diſponers Body .ſhould thereafter deceaſe, 
whether the ſaid Right by Diſpoſition ſhall revive, at leaft rhar the per« 
fon fore{aid in whoſe favours the Diſpofition 1s made, may be ſerved Heir 
to the Diſponers Heir of his Body, by vertue of the faid firſt Infeftment, 
and the ſaid Nomination and Diſpoſition ? Sir Robert Hepbury. 

If the King granta Charter, with the ordinary Clauſes rritant for pre-= 
ſerving of Families; and with that in ſpecial te be added, that it ſhould 
not be lawful to any that ſhould ſucceed ro prejudge their Succefſors De- 
linquendo, even by committing of Treaſon ; and if they be guilty of ſuch 
Crimes, that the Eitate ſhall be Forfault as to themſelves, but not as to 
ather Succeſſors ; whether ſuch a Clauſe will ſecure againſt Forefaulture ? 
Ratio Dubitandi, "That it would be an encouragement to Dulloyalty. 
2do. Tt is. againſt the common Law, & pad#is privatorum non derogatur 
Fari communi. 3tio. By the late Act of Parhament anent Tailzies,it is 
provided, that the King ſhould nor be prejudgedas to Fines nor Confiſca- 
tions, nor Superiors of their Caſualities : On the other part it is thought, 
there ſhould be a difference betwixt theſe who by their vertue and pur- 
chaſe have founded a Family ; and theſe who ſucceeded 1n the Right of 
Eſtates acquired by Loyal and Virtuous Perſons: In the firſt caſe,it 1s juſt 
that the perſon who has purchaſt andEntailed his Eſtate with ſuch Clauſes, 
if he commit Treaſon, ſhould Forefault for himſelf and all his Succeſlors : 
In the other caſe, itis hard thata perſon deſcended ot an ancient and loyal 
Family, ſhould Fotefault an Eſtate not acquired by himſelf in prejudice 
of the Family ; and that the perſonal delinquence of one ſhould weight 
down the Merits of many Predecellors ; A Family being like a Ship, out 
of which the Jonas that has raiſed the Storm ſhould becaſt,and not theShip 
and whole Family per.ſh: And upon the conſideration toreſaid, it has 
been provided for the ſtanding of Families, even by Divine Law, thar it 
* ſhould not be in the power otone to Ruine the Famuly, - but the Succek 
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fors Right ſhould revive by the TJubile: And by the Feudal Law in the 
begining, Feuda were not Hereditaria, {o as that the Heirs and Succeffors 
ſhould be Forefaulted by the deed of their Predeceſſors : And when 
Feada came to be Hereditaria, there were ſome that were ex patfo & provi- 
dentia;; {0 that the Succeſſion-was ſettled m-fuch a manner, that it could 
not be cut of by the deed or Forefaulture of any ofthe Deſcendents, but 
as to their own intereſt ; "And there areyet Entailsel{ewhere, and in Exg- 
land of the nature foreſaid; as Y. G. of: the Lord Grgyes Eitage ; which 
was the occaſion, that .nor.only the Family, but himfelt was preſerved; 
It being thought fitter,that hisLiferent ſhould be confiſcat dureing his Life, 
than by his Death his Eſtate ſhould go preſently-to his Brother. And as to 
that pretence, that Diſloyalty would be thereby encouraged, it is of: no 
moment; ſeing qui ſas vitz eſt prodigus will be proaiges as to all other: in- 
tereſts: And albeit by the common Law, where there 1s no proviſion to 
the contrary, Eſtatesare Forefaulted as to all intents; yet proviſio bo- 
minis tollit proviſionem legis ; and there 1s no Law nor Statute, with us,, 
diſabling the King to give Rights with ſuch proviſions, as are conſiſtent 
with, and ſuitable'to rhe Divine Law, and even the Civil Law (Fidei-- 
commiſſa being in effe& Entails) and the Laws of other Nations, and of 
his other Kingdoms : and the: Brocard, pats privatorum &c.doth militate 
moſt, wben the certain,form and modus habil:s is preſcribed by Law for 
conveyances or, Teſtaments, which ought to be preciſely kepr and obſervy- 
ed without Derogation : In other caſes Proviſio hominis, as ſaid is, tellit 
legem: As, by our Law, a Reli& has a Terce of Lands, and-a third of 
Moveables : and Marriage being diſſolved within Year and Day the 
Tocker ought to return : and in caſe ward Lands, or the major part be- 
Diſponed they are recogniſed : and if a Feu-duty be not payed'-in the 
ſpace of two Years, the Feu way be reduced ; and yet as to theſe and ma- 
ny other caſes derogatur Jurt communt paitts privatorum. And as to the 
AQ of Parliament concerning Tailzies, it doth militate only in the-caſe of - 
Tailzies with theordinary Clauſes irritant,anent the contraQting of Debts, 
or doing other Deeds; ſo that albeit by the ſaid Clauſes irritant, the Debts: 
or Deeds of the Contraveener are void, as to Tailzied Eftates, yet: Con- 
fiſcations and Fines in favours of the King doe affe& the Eſtate : and-t is 
not provided, by the {aid Act of Parliament, that it ſhould not be lawful - 
for the King, upon the conſiderations foreſaid, to grant a Right Entailed 
with the {aid Clauſe, that the-Eftate ſhould not be forefault in prejudice 
of the Entail: and it cannot befaid,that the conceſſion of a-Prince qualify- 
ing his own Grant with ſuch Proviſionsas he rhink fit, is Padtum- privato-: 
74m: and ſeing, other Superiors may ſo qualify the Infeftments and 
Rights granted by them to their Vaſlals,that the Vaſſal ſhould not forefault 
his Lands, for Feudal Crimes; for ſelling the Lands holden Ward with- 
out rhe Superiors conſent ; or for being behind in payment of Feu-duties; 
it iSagain{t Law and Reaſon to deny that power to the King, to qualifie 
the Vaſlalls Right ; ſo that, when Lands otherways would Forfaulr, they 
ſhould not Fortault in prejudice of the Family and Succeſſors. pf 
The Lands of Ar:loch being by Alexander Rfith of Artloch Heretor 
thereof, Tailzied to,. himſelf, and the Heirs Male of his Body, which fail- 
zieing tothe: Heirs Female of his Body withour diviſion ; which Failzie. 
ing to his Siſter, &c. And having ſecured the Tailzie by Proviſion, that 
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it ſhould not be in the power of any of the Heirs to alter the famen, with 

Clauſes irritant and reſolutive; whereby the controveening of the Terms 

. of the Tailzie are declared to be a ground of amitting the Eſtate, and de- 
volvying thereof upon the next Member of the Tailzie; All which Chufſes 
arc inſertin the Bond of Tailzue, Charter, and Inſtrumens of Seafih fob 
lowing thereupon. 

Anns Kyzith, being the only Heir of the Marriage, and ſo Heretrix of 
the Lands; ſhe by Contratt of Marriage with Jahz Forbes of Aſſure is 
obliged to reſign and provide the faids Lands of Ariloch to him and ber 
in Cnjunt-Fee and Liferent, and to the Heirs-Male to be procreat be- 
ewixt them ; which failrieing to the Heirs-Male of her Body ; which 
failzjieing to the Eldeſt Heir Female to be procreat berwixt them ; which 
failzjeing to the Eldeſt Heir Female of her Body ; which faikieing to bim 
2nd the Heirs Male of his Body ; which So the Eldeft Hear Fe- 
male of his Body : Which failzieing to him and his Heirs and Aſſigneys 
en Who is Fiar by the Conception of the Tailzi heeher 

I. UEritar, is FiarDY t | | 1E, Whe 
the wit becauſe ſhe having been formerly Fiar, the Tailzie was 

| made upon her Reſignation, and fo the Heirs of the Marriage muſt i» 
dubio be Heirs to her? Or whether the pda, | BY the Pres 
rogative of the Sex, and by the laſt termination of the Tailzte, which res 
tie on his Heirs («t ſupra) will be Fiar? Or if the foreſazd deſtination, 
whereby the Wiſes Heirs-Male or Female are preferred w the Husbands 
inall the Branches of the Subſtitutions,will aker the caſe ? 

2. To whom the Heir of the Marriage could be ſerved, whether to 
the Husband, or to the Wife ? | __ 

3. Hoc ſuppoſito, that the Husband be Fiar, whether or not the fore- 
ſaid ContraQt, whereby ſhe puts the Husband and Heirs of the Marriage 
in Fee, will be interpret in Law prejudicial to the former Tailzie as a 
wronging thereof; Altho the Husband was expreſly c_— ro aſſume 
the Name and Arms of the Family, which complears the deſwga of all fuch 

 Tailzies? And whetherthe Contra& being in Minority will be reduces 

ible upon that ground ? | 

4. Altho it might be reduceible, as debording from the firſt Tailzieby 
making him and his Heirs abſolute Fiar ; yet if it may not ſtand in fo far 
as concerns the Husband and the Heirs of his Body ; and be only reduce- 
ible, in ſwa far as it alters, and debords from the other Branches of the 


 Tailzie? 


T atlie altered. 


A Minor having, coatrare to the Clauſe irritant contained in his Fa« 
thers Tailzie, altered the Succeſſion, and being Infeft upon the Re- 
fgnation : If the faid laſt Right ſhould be reduced, (Vide Hamologation 
Queſt. 2da. inliters H.) Queritur, What way ſhall the Contraveener re- 
turn to the former Right? And whether by the Decreet reductive, the 
former Right will reyive, as if the poſterior had never been? Or if the 
faid perſon upon a Bull to the Lords muſt have a warrand to the DireQtor 
of the Chancery for a New Seaſin? Seing by the Reſignation and Seaſin 
following thereupon, there was de faiFoa Diſleaſin, & quod faitum oft in- 
feitam fieri nequit ? Counteſs of Bucelengh. 
Eee Teinds 
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Donbts. and Oneſtions 


Teinds. 


A Perſon having Right both to Lands and Teinds,: diſponeth the Lands 
without mention or exception of 'Teinds ; Qzzeritar Tf the Teinds 
be diſponed ? Ratio Dabitanas, _That the Right of Teinds is an inferior 
intereſt; and upon the matter a Servitude and burden upon the Lands; 
and is extinguiſhed confuſione & conſolidatione, as ſoon as it is in the Perſon 
of the Heretor; as in the caſe of Servitudes, Right of Annualrents, &c. 
| 1 and Bonſbaw. © _. | IS : ie þ 

A Perſon having nay: by Infeftment, a Right to the Teinds of his 
own Lands, Qzzritur, If the Teinds be confounded with the Right of.the 
Stock; that the Lands being thereafter diſponed or compryſed, without 
mentiohof Teinds; 'The Buyer or compryſer wilt have Right to the ſame; 
as in the caſe ofa Right of Annualrent ? 


Qzzritar, If a Perſon having a Right to Lands cam decimis inclufis, 
whether in that caſe the Buyer or compryſer, without mention of the 
Teinds, will have Right to the'ſame? : = 

Seing the Brieve —_— a warrand to Enquire, de Quibus terris & 
ennuis Reditibus the Defun&t died weſtitus, without mention of Teinds, 
Qzzritur, What way a Perſon bein ay Infeft in Teinds, his Heir may 
be ſerved ſpecial Heir to him'in the'ſame? © PEE Bt 

When [Teinds are in Non-entry, Qzer#t«r, Tf the Superior will have 
Right to the haill profits before Declarator? Seing Teinds are not re- 
toured , and there is neither an old nor new Extent of the ſame. - 


Teind. of | Fiſh, 


Oats for taking of fiſh , lying upon the ſhoar in one pariſh; and 
B going thence and returning: thither for taking and unloading}; but 
longing to Perſons dwelling in another neighbouring Pariſh, Q«zritur. 
If the Teind of the fiſh ſhould belong to the Miniſter of the Pariſh where 
they ate taken, ' or where the Owners and fiſhers dwell? ——- 


Proving the T enor. 


F a Compryſing may be made up by proving the Tenor ? A»/wer, It 
is thought; not? In refpe&, By the att of Parliament, the Tenor of 
Lettets of Horning and Executions cannot be proven ; and there is Ex- 
dem Ratio asto compryſings:.And a compryling is not of the nature of Scy- 
pta & Inflrumenta quz few 15 refici, being both of the nature of Executions 
and ofa Decreet of the Meſſenger as Sheriff in that part :' And neither Ex- 
ecutions of Meſſengers, nor Decreets can be made up by proving the Te- 
nor: Anditis not enough that Witneſſes may remember, and be poſitive 
that there was a Compryling; ſeing they cannot remember, at leaſt 


dught not to be truſted, whether the compryſing be formal; which being 


Ly "at; as 


Juris, they can neither be Judges nor Witneſſes thereto, . 
Quz7ritur, If a Decreet for proving the Tenor can ſatisfy the ProduQti- 
on in an Improbation? Anſwer, It is thought, it ſhould not; no more than 
| a 
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a Tranfumpt: ſeing otherways the indire& manner may be cut off, which 
ariſeth upon the comparing of hand Write, and other Circumſtances from. 
the Principal ; which 1s not competent, when Extracts only of ſuch Writs 
are produced : And the Style, that ſuch-Decreets ſhould make alſe great- 
faith, as if the Writs were produced, is to be underſtood Ciwiliter, vis; 
Except #n cauſa falſi, _ SY oi | : 
If Sentences or AQts of Court being loſt, the Tenor may be proven? 
If Executions of Summons of Interruption being loſt, may be made-up 
by proving the Tenor, after 'the deceaſe of the Meſſenger ? 1: is thought 
that they cannot ; Seing by the act of Parliament, the Tenor of Letters 
of Horning and Executions cannot be proven : And there is Eadems Ratio 
| astoother executions made by Meſſengers; which appearsto be that, viz 
That they are Servi pablici; and by the Law. only truſted and authorized 
as toſuch aQs, and their relation of the ſame; ' / © oft 2 
If the Tenor of Bonds may be proven? - A»ſwer, There is a difference. 
betwixt Bonds and other Writs ; in reſpe& Bonds are granted,to the effeR- 
they may be fatisfyed, and retired upon fatisfattion ;; and Debitors think. 
themſelves ſecure, when they retire and deſtroy their Bonds ; And there- 
fore when a Bond cannot be. produced; 1n/trumentum penes Debitorem, or. 
which cannot be ſhown, Pre/umitur Liberstam; unleſs there be a clear. 
Evidence that they could not be fatisfyed ; as that the term of Payment. 
was not come, or {uch like ; and: Caſs amiſſionis be politively libelled and 
proven, as incend:4, rapine, or the bke,. OO oo - 
Tf a Compryſing may be made up by pron Tenor? - Anſwer, 
It is thought not; for the Reaſons. foreſaid, 722 'That it-is both an, Exe- 
cution and Sentence; and the Tenor is ſo Jong whea it is of ſo many Bas. 
| tonies, and it contains ſo many Eſſential Formalities, and Atts of Execu- 
tion; and the Witneſſes to many ſeveral Executions, that no perſon can. 
declare that the Tenor libelled is exatly the true Tenor : and Compry- 
ſings are of that nature, that they may be ſatisfied ; and are deduced to 
theend they may be ſatisfied. Laxderaale. E 


Decreets for proving the Tenor, 


HE Tenor of a Writ being made up, Qszritar If it will ſatisfy 

the ProduCtion in an Improbation, 'The Granter or his Repreſenta- 

tives being called to the making up of rhe Tenor and Compearing? Ra- 

tio Dubitandi, Thatas to a Third Party who has intereſt to queſtion the 

Writ being a Creditor, and having Compriſed before the Decreet for 

proving, and there being a prior compryſirig apon the faid bond ; there 

1s Eadem Ratio as in Extracts; Seing the means of Improbation in the ins 
dire& way is taken away. vide Tranſumpts, Queſt. 1. bujas Litere: 


Terce. 


A Pcrſon having diſponed Lands boyz fide, but being prevented by death 
2 before the Buyer was Infeft, Quzritur, Whether the Relict will have 
rightto a Terce? Ratio Dabitandi. The ReliQt hasa Terce of all Lands 
wherein her Husband died infeft, and is not lyable to perſonal a. 

a 
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Oa the other Part, it ſeemeth againſt Reafon, That the Husband having 
bona fide diſponed, and the Heir being lyable for the Implement, the 
Relift ſhould be in better caſe than the Heir, who has no part: and that 
the Reli& ſhould have only Right to a Terce of Lands undiſponed: and 
that there is a difference betwixt a Diſpofirion, and other Perſonal Debts; 
ſeing a Diſpoſition is Jus ad Rem, which cannot be faid of other Oblige- 
ments! And thefe Words, That fhe ſhould heave Terce of all wherein the 
Husband died infefr, ought to be underſtood Ciiliter, Fiz. undiſponed. 

Qs2r/#ar (If Lands be redeemable) Will the Reli& Tercer have any 
part of the Money whereupon the T.ands are redeemed, ſpecially when 
the Husband died infeft upon a Comprifeing? Ratio Dubitandi, The 
Law gives unto Relifts only a Teree of Lands, and not of Sums of Mo- 
ney : and there is 8 difference betwixt a Tercer, and a Liferenter who 
is provided to a Liferent of Lands under Wadfer 

" A Perſon being obliged for a moſt anerous cauſe to diſpane his Lands 
and deceafing before Infeftment ar Reſignation. Caeritar, If his Reli& 
will hayea Terce, notwithſtanding of the Diſpoſitian ? Ratio Dubitanai, 
Thar it is hard, the Reli&t ſhould be in hertter caſe than the Fiar and Heir 
from whom the Lands may be evicted by a purſuit for implement: , And 
_ though the Husband died Infeft his Right was reſolubile, and ſuch as 
might have been evicted from him. 2do. A Reverſian is but paFum de re- 
trovendends, and in this caſe there is a full Vendition ; and yet an'order 
may be uſed upon a Reverſion, which will cither prevent the Terce or 
extingmſh it. ; # 

Eneriter, If a Reverſidn, though not Regiſtrate, will militate avainſt 
the Reh&, to prevent her Terce or to Redeem ? Ratio Dabitandi, We i 
not to be confidered as 2 fingular Succeſſor, but as having a Right by 
virtue of, and as depending upon her Husbands Right, yet ſtanding in 
his Perfon ; whereas he ts denuded in favours of a ingutar Succeſſor, 

It is Ind#bii Juris, Thatthe Husbands Dehts, that are only perfanal, do 
not prejudge a Relift of her Terce: But, Quzritur, whether g Compryſ. 
ing before her Husbands deceaſe will militate againſt her? And if as to this 
point, there be a Difference betwixt a cangrying whereupon the Supe- 
rior is charged, and whereupon there is no charge: 

_—_ af a Nilpalition, whereupon there is Reſignation, will pre- 

E, 4Qrcet 
ns, being Wadlex far a certain Sum, Qagriter, If the Relit ofthe 
Creditor, will have a Terce bath of the Lands; and in caſe of Redem- 
ptzon of the Sum of money ? 

| Tfa Wadfer be toa Hysband only; and after his Decesſe to his Wiſe : 
And an.order be uſed and declared ; Quarityr, If ſhe will geta Terce of 
the money? And in that caſe, whether the Executors will not only have 
Rightto the two parts but to the third part of the Sums conſigned,” with 
the burden of the Relias Liferent? Cogitandum. 

A Lady by her Contract of Marriage being provided to a Liferent and 
infeft baſe in ſatisfaction of her Terce, and what elſe ſhe may pretend, 
Quezriter, Ti the Superior queſtioning her Right as baſe, ſhe may have re- 
courſe to a Terce, as renounced in behalf of the Hushband and nor of rhe 
Superior; and the Renunciation being cauſe data intuits of her Literent, 
he cannot debar her from the fame; and take any advantage by the faid 
Renunciation. The Lady Ballencreiff, 

Quid 


m L A W Fn 
Quid Juris as to a Tercer ' being Literenter of a third part? Anſwer. 
The difference betwixt the Liferent and Terce is, That the L.iferenters 
Right is anterior and certain, but the Terce is poſterior and uncertain : 
So that the Fiar may fell the Lands;in which caſe there would be no Terce: 
vide Liferenter, qu: witima, 


 Territorium_ 
Erritoriam eſt aniverſitas agroram Juriſdiitione munitd, Tus Fluviat. p 
42. num ; oI 3s 


T eftament. 
1] F a Teſtament may be Holograph? 


If a Movable debt be due to-an Emgliſh Man who is deceaſt, mult it be 
confirmed :in Scotland; & e Contra? ; i 

Ifa Nuncupative Teſtament in E-g/end, will have Right to a Debt due 
in Scotland ?: - Ratio Dabitandi, itisvalid in England ;” & mobilia non habent 
fitum, & ſequuntur perſonam: on the other part, corpora, mobilia & nomina 
though they have not fitum, as Lands; yet they have it ſo far, as being 
res Scoticz, they cannot be tranſmitted, but according to the Law of Scor- 
land; Law being rerum Domina. "2 K | 

Quid Faris, it it be offered to be proven by the oath of the neareſt of kin, 
that the Defunct did, before him, and other witneſſes above exception, 
Name the purſuer his Executor and univerſal Legatar ; will a nuncupative 
Teſtament ſo proven be ſuſtained ? Az/wer, It is thought, it will not; Seeing 
nuncupative 'Teſtaments are not inour Law admitted : And itis de forwa, 
that they ſhould be i Scripr 1s, {4 & 

Guzritur, If a Teſtament may be ſuſtained by way of Inſtrument ? 
Anſwer. an Inſtrument under a Notars hand, being but the aſſertion of a 
Notar, is not conſidered as Scriprarm, which rOg_ the Subſcription of 
the party himſelf; or in /#6ſid;um by Notars before Witneſſes de ejus man- 
dato. | 

Czeritur, Tf one Notar ſubſcribing for the Teſtator, be ſufficient in 
Teftaments? Anſwer. Affirmative ; in reſpeQ of the great favour of laſt 
wills; arid oftentimes there is not copia Notarioram: = 

Miniſters by A& of Parliament cannot be Notars, but 'in the caſe of 
Teſtaments ; Q#zr7itur, If eo ipſo that they are Miniſters they may be No- 
tars in Teftaments? Or if they muſt be admitted Notars? Anſwer: 
Cogit andum; | zo OR. 6% | 

Quz Ratio, That a Teſtament made in Frame or Holland according to 
the cuſtom there, which 1s different from ours ; | ſhould be fuſtained in 
Scotland, as to any Scots intereſt falling under the ſame ? c 

- Tfa Minor having Curators may dilpoſe of his Eftate by Teſtament, 
without the Curators conſent ?- © 5 ns - 

A Minor of thirteen-Years, or there about ; having made a Teſtament; 
and named the perſon, with whom he was boarded and bred in Family, 
his Executor and univerſal Legatar ; ' without the knowledge or conſent 
of any of his Friends; Quzritr, whether the ſaid Teſtament may, be 

| Fit queſtioned 
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ueſtioned upon Circumvention; without qualifying any other circunr 
ylw but that it is Dolus iz re ipſa to elicite from a perſon of that 
Agea Right toall his Moveable Eſtate in defraud of his friends? Anſwer. 
It is Caſss arbitrarius ; and much will depend upon circumſtances, if the 
Defun& had no Relation to the Executor ; and ifthe Executor did ſuggeſt 
that: the Defun& ſhould make a Teſtament ; and employed the Writer,and 
did inform the Writer, what the Tenor ſhould be, and ſuch like. 
A Teſtament being made by a SicklyChild being Pabes but ix confinioand 
a little time more; in favours of his Nurſe, in whoſe houſe he had ſtayed 
For diverſe Years, and lay ſick for the ttme, whereby ſhe was named Exe- 
cutrix and univerſal Legatrix ; may be reduced as officio ſum & doloſum; 
that being dolus reip/a and machinatio frauaulenta to prejudge five of his 
Brethren and Siſters, who were in a poor Condition ; in reipe@ the Child 
had bur lately paſſed Tutory and choſen Curators ; and the ſaid Teſtament 
was elicited from him wirhout the knowledge of his Curators and other 
Friends, and the Writer'and Witneſſes were employed by the faid Nurſe; 
And the friendsapprehending that ſhe might take advantage, dealt with 
her, that the Child might be ſuftered to ſtay in another place ; 'and ſhe 
' was not only ſatisfied for the time he had been with her, but chey.offered 
a Sum of Money toher, that he might be at freedom: And it-is fo inci- 
dent to Minors to be influenced, - that when they are to chuſe Curators, 
the Council upon application will ſequeſtrat them. -;-- "HI 


T eftament Execute. 


tence againſt them ; ' feing after ſentence an Executor may Affien : 
nd therefore if the Executor die the Debt may be confifmed, and purſued 
for, by lus Executors. EN 


Teflament and the Wifes part. 


Wifes Teſtament being confirmed; and her Husband as beſt 
A knowing having given up the Inventar, both af Goods and Debts 
due to and by him ; and amongſt the Goods, having given up the 
Wifes Jewels, and among the Debts due by him having given up Debts 
either {imply Heretable, being upon an Inteftment, or Heretable quoad 
relictam, upon Bonds whereot the Term of payment is paſt ; and ſo the 
debita being found to exceed bova, Qzzritur, What in Law the Commiſ@ 
fars ſhould do in ſuch a caſe ? Arſwer. The Wites Jewels and Abulzie- 
ments ought to be conſidered as precipua, and notin Communion; and 
which ought not to be affected with the Debt: and it ought to be copſide- 
red if any of the Debts be Moveable quoad Relifam, and theſe only 
ought to affe& the Wites part ; ſo that what is free of the Invenrar of the 
Husbands Goods will divide, if there were no Bairns 7 familis; and al- 
beit there be Bairns but foris familiat, the half of the Husbands free Move- 
able Eſtate would be the Wifes part; and ought to be confirmed as be- 
longing to her, with her whole Jewels and Abulziements. Lauderdale. 
Whea the Husband ſurvives the Wife, and her Teſtament is FRO 

5 - 


| [7 appears that the Teſtament is Executed as to Debitors, by ſen- 
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ed; whether Moveable Heirſhip will be deduced, as when the Husbands 


| Teſtament is confirmed ? Rat40 Dubitandi, There can be no Heirſhip, 


the Husband living: and on the other part, the Wifes Executry ought 
not to be in better caſe nor her {elf,if ſhe had ſurvived: and there can be no 
Bairns part, until the Husbands deceaſe ai#s, albeit habitu : and there is 
eadem ratio as to Heirſhip. 

Nihil magis deberi hominibas quan at ultime voluntatis fit liber ilas; On 
licttum, quod nog redit, arbitriam ; Teg.;1. Cod. de facros Ecclef. 

In Teſt amento Fure civili olim ſeptem Teftes requirebantur : Fure autent 
Canonico duo ſufficiunt, | 

Ss unus ex teſtibus fuit ſervus; ex benionitate, & ut voluntates ultims 
exitum habeant, Teflamentum haud corruit, fi eo tempore habitus fuit liber. 

De rebas ſuis teſtari erat tanti momenti, atque ut fraudibus obviam iretar, 


ideo Fure veteri non niſi publice teſtamentum fieri permiſſum ; & wel callatis Cos 


mitiis, quod ſemel in anno fiebat ; vel {i Teſt ator . erat miles in procinftu, cum 


- parats eſſent cum hoſte confligere.Perez. lib. 2. tit, 10. 


, Legatarii aut fideicommiſſarii in re ſingulari & certa, poſſunt eſſe teſtes in 
Teſtamento; quia negotium cenſetur principaliter agi inter 'T eſtatorem & heres 
dem. Ibid. ER; | 

Teftamentsm nuncupativum maxime in uſu eſſe ; & tin ſcripturam a nota- 
rio redigatur, efſe tamen nuncupativam ; quia ſcriptura ad memoriam ngn ad 
ſolennitatem adhibetur, Tbidem. | : 

Filias-familias Teftamentum condere non poteſt, quia in aliena peteſtate eſt; 
nec Teſt amentum ab eo conditum valet, fi poſtea Pater-familias fuerit ; quia prin« 
cipium inſpicitur ; & quod initio vitioſum eſt tratto temporis non conwvaleſcit. 
Idem. Inſtitut. lib. 2. tit. 12. p | | 

Teſt amento noviſſimo rumpitur anterius, licet ex eo heres non adeat, quia adi« 
tio non pertinet ad perfettionem Teſt amenti, ſed ad ejus exitum tantum & ef* 
feckum, Idem, lib. 2. tit. 17. | 

Sz poſteriore Teſtamento heres inſtitutas ſit tantum ex parte, prius tamen 
rumpitur ;, & untverſitas hereditatis ad eum pertinet Jare accreſcendi, me quis 
decedat partim teftatus partim inteſtatus ; perinde enim eſt, ac ſi partis mentio 
haud fattafit _ = p 4 

Irritum fit Teſtamentum, ſi capitis dimunitionem Teſt ator paſſus ſit, non ſ0- 
lum maximam & mediam, ſed etiam minimam, Arrogatus forte : ſs vero tem- 
pore mortis ſui Juris fuerit, convaleſcit Teſt amentum beneficio Pretoris ; data 
ſecundum tabulas bonorum poſſeſſione hzredi ſcripto: ſufficit enim fuiſſe ſus Jus 
ris & Civem Romanum, tempore fatti Teſtamenti & mortis, Ibid. 

Sz quis ceperit Teſtamentum facere nondum autem perfecerit morte preventas, 
203 infirmatur prius Teſt amentum ; quinunumquodque eodem modo diſſobvitur 
g_ eff, Tbid. = | 

Quid ſs quis iſta verba ſcripſerit (addita etiam [s ubſcriptione) viz. fe nolle 
Teſtamentum quod fecerit valere; Queritur, 4 irrituns fiat ? _— 

Teftamentuns Reſciſſum per Quzrelam inofficioſi olim penitus corruebat , Jus 
re vero noviſſimo tantum quoad inſtitutionem ; quia tantum peccatuns «ft in li- 
beris, nou autem in legatis aut fideicommiſſis, quibus nulla injuria ill ata eſs. 
Perez. lib. 2. tit. 18. | | 

Qui agnovit Teſtamentuns quotunque modo, v. g. acceptando legatum ſus 
nomine ; cares Querela : ſecus ſi Tutorio nomine aut aliens. 
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208 . Doubts and Queſtions 


Teftes. 
& 1} HE Queſtion being of the Jurisdiftion of a Town ; If the Bur. | 


oeſſes may be Witneſſes ? Hatroun contra Durdie. 
Poſt didicita Teftimonia alii Teſtes regulariter non recipiantur; & ſi recj- 
prantur, purgatur ſuſpicio ſubornationis Juramento you qui vault alios prody- 
cere; & ne claudicarent judicia, Idem conceditar adverſario. Fritſch. Ex- 


ercit: 2da. Juris public. n. 86. 
Third and Teind. 


TX 7 Hen Lands are ſet for Third and Teind, . ſo that the Maſter is 
not to be payed by the Hand of the Tennent, or by the produ& 
of the Corns when they are Reaped and Threſhen ; but has -an Intereſt. 
in the Corns and Bodiesof the ſame, as the Tennent himſelf : Whether 
will his Executors have Right to the Third and Teind entirely,the Defun& 
dying before ſeparation ; eodem modo, as if the Tennent who is Partiarius 
as to two parts, {ſhould die before ſeparation? Ratio Dabitandi. That 
there is no Merces or duty payable by the Tennent : he {owes the ground 
for his own uſe, and for the uſe of the Maſter. 
. Tf the Wife ſhould deceaſe after ſeparation, whether in that caſe her 
Executor will have Right entirely to the Third and Teind ; ſeing they 
are fruttus percepti & in Bonts Mariti ? | —” 
Vide, Liferenter, Queſt. prima, in litera L.. which Queſtion may be 
propoſed as to Third and Teind, Sr | 


Titles of Honour. 


LF there be Feadam Comitatus aut Reguli, and the ſame deſcend to Heirs 
Portioners ; Quid Faris as to the Title ? | IZA 
. Whenan Eſtate in Lands and Baronies, is erefted is Comitatam, with 
the. Title, whereupon Inteftment follows; Quzriter, If the Eftats be 
Diſponed or evicted by expired COONS, Qz1i4 Jaris as to the Title; 
ſeing it is notgiven by Patent, but by Infefrment as hzreditamentam and 
acceſſory to the Lands ? BEE %n 
A Patent of Honour being granted to a Perſon and his Heirs; Quxri- 
zur, if any of his Heirs may ſurrender the ſaid Honour in the Kings Hands 
for a new Right to himſelf, and other Heirs than is in the former Patent, 
albeit he was not ſerved Heir himſelf? Ratio Dabitandi, He: may fir 1n 
Parliament though he be not Heir : On the other part, though he be tole- 
rate to ſit in Parhament ning Es of Blood, and noperſon being concern- 
ed to. object ; yet he cannot diſpoſe of ſuch an Intereſt, unleſs he be ſery- 
ed; ſeing Titles and Patents of. Honour, are not ex paito & providentia & 
Gentilia; but are Jura hereditaria, belonging to theſe that tirſt get them 
and their Heirs ; and may be Forefaulted. " | 
__ A Titleof Honour and Js Civitatis being granted to the Receivers and 
their Heirs, Qzeritar, If their Heirs owning and making uſe of the tame, 
and got medleing or intending to medle with boza Defaunii, will be Ly- 


able 
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able as behaveing ? Ratio Davitandi, That ſuch Intereſts and Capa*® 
Cities, Are not 7 #0775 nor commercio, and are res ineſtimabiles; and where 
perſons are allowed beneficium Inventarii they cannot come under Tnven- 
tarand be valued ; and therefore rhere.needs no other Aditio; but that 
they ſhould owne the ſame; and Creditors are not prejudged, ſeing they 
are not theſubject of Execution and Diligence : and yet they: may;be 
tn theſe who have them for the time, being quafi Heirs of Pros 
V111On. gy els 7 " 1546485 2? 
When Landsare Erected i» Comitatum, with the Dignity and Vots-in 
Parliament, Queritur, If the whole Lands be Evicted or Diſponkd; * 
what becometh of the Dignity annexed to the fame? Ratia Dubit andiv 
That Baronia 1s nomen dignitatis, which is ever annexed to Lands; and thar 
Comitatus, albeit a _ Dignity 1s of the ſame nature ; and therefore 
as a Barony being ſold, the Diſponer does not retain the priviledges of a 
Baron ;'{o1t ought to be in the caſe of Comitatus; the Title being annexed 
tothe Lands ind oven in conſideration of the-ſame, and of the Ettate ftifs 
ficient to ſuſtain the Title: and that there is a difference berwixt a [Title 
of Honour given by way of Patent, and that whichis annexed ro Lands- 
Copitanduw. "1 2g feel pee 
 Titular. 
[* the Titular be in poſſeſſion of Teinds, and die before 'Michaelmaſs; 


Quid Furis 2. 7 
Techer. 


F either a Farher or a Stranger be obliged: to pay a Teacher, and Mars 
_ | riagedo ner follow, or be diffolved within Year and:Day,., Queritar 
To whom will the Tocher pertain ? -* Ratio Dubitandi,.; All{uch Obliges + 
ments are Conditional, and cav/4 dats; On the other payt,it may be; pre- 
tended, that there is Fi&i0 brevis-manus; and the-ſame caſe as if the Toch» 
er were given tothe Woman, to the effect that ſhe may give it tothe per-- 
fon whorn ſhe is to: Marry : fo that though Caſa cealerh-as to hun, ; 
doth not ceaſe as to the Woman, which ordinarly is Aﬀection and: Relatis 
on to her, and that ſhe'may be: Dotez/a. * DE Ts 
A Father having granted a Bond to his Daughter; and thereafter hay« | 
ing by a Conrract of Marriage with her. Husband, given him a Tacher, 
without mention that it is 1n Satisfaction of-that, or any other Proviſion; 
If notwithſtanding it will be thought to be in Satisfaction? Ratio: Dubin - 
zandi, 'Fhat either the Father corttavit, and remembred that-he granted 
ſuch a Bond, or did not remember; and if he did not remember,. . that 
which was not thought upon cannot be-faid to be intended to have-been 
fatisfied and taken away : and if he did remember, and wy did not pro» 
vide, that che Tocher ſhould be in- fatisfaction, tt cannat be thought, that - 
he intended that is ſhould be fo. Lady Teſter, IP 


Gem Queſti- 
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Oueſtiones de TraQatu | Suedico . &+ Bonis probi- 
1 », + bitis, Vulgo Counterband, | 


« 'F.. T.Bi-exarſit bellum inter Reges Principes aut populos qui ſuperiorem 
« |S] haud agnoſcunt, que occaſione belli ( ut plerumque fit ) exori- 
« Untur controverſie & queſtiones de navibus, rebus, aut hominibus in 
« bello captis;' Jure patrio, ſtatutis aut moribus tzus gentis, \cuiaQor auy 
&« capiens {ubditus eft, haud: judicandz aut dirimendz ſunt; Reusenim, 
E.quiceſextranevs, eas leges nec noſcerepreſumitur nec oc tenetur; 
« cir legibus &'moribus (qui eodem Jare cenſentur) nulla fit giſt in ſub- 
«gdiros authoritas. TO La 6 > 10M | 
. & 2, Juris quidem gentium, in diſceptationibus frequens eſt mentio; 
& yerum 1n libris-nihil aut parum certi de eo proditum eſt ; preter gene- 
« ralia &-remota quzdam principia z cum nullum. fit Syſtema aut Lhe, 
< nec eſſe poſit ,in quem'omnes gentes conſenſerint ; ut pro Jure gen- 
< tium authentico., habendus fit. WF; hr 
« 3. Inter omnes. convenit, ubi duo Principes aut Populi bello com- 
& mittuntur ; aliis Regibus, aut populis , qui ifti bello haud implicantur 
& & ſubditis ſuis, haud interdiei aut minui libertatem commercii, cum 
« itis Regibus aut populis inter quos bellum eſt; eo tamen- tempera- 
© mento & moderamine; ut neutri ex Adverſariis, vel profit, vel obfit 8& 
* noceat, in ordine ad bellum ; quod plerumque fit vel opem ferendo,. vel 
« advehendo bona prohibita & vetita, vulgo Counterband difta. 
« ,, Vocabulum iſtud Covrterband 1nnuit previam 'prohibitionem: 
&« Bona igitur Contraband ſunt, quz contra Banrium ſeu Ediftum adve- 
«hugtur; & prohibita ſunt vel Jure gentium, communi & notorio, vel ſpeci- 
& ali- Banno;; ſeu declaratione ” ejus principis qui bellum gerit,  * 
«'5. 'Jure/gentium 8 belli, extra aleam elt, ea bona efſe Contr hand, 
<« que per ſc &-mmediate ad bellum ſpectant,8& eo deſtinata ſunr, ut in bello 
«-yeloffendant”vel defendant ; nec ullius aut exigui ſunt in pace uſus; ut 
* Arrna,  cujuſcunque demum generis ſit. 5 9 | 
«6 ''Quzantemwuſus ſunr ancipitis, tum in bello tum extra bellum, ut 
«c nia, commeatus & ejuſmodi ; 'Ita demum ' Contraband & vetita eſſe 
« cenſentur,' ſihoſtis ad incitas & anguſtias-redaCtus, & conditio ejus ad- 
«yehenti comperta ſir, faltem eam ſcire potuerit; ut ſi oppidum ſit obleſſum; 
« eoenim Ccaſu hoſtis eſt, qui hoſti neceſſaria ſubminiſtrat, .- 

«5 Taigitur bona, quzcommunis (utita dicam) aut promiſcui uſus 
<{\unr, fore gentium non ſunt bona Contraband ſimpliciter, ſed in caſu 
« prediQto tantum ; ſed nonnunquam,commeatus & bona prediQa, Conrra- 
«band & vetita fiunt, etiam 'extra predictum caſum, & ab initio belli; 
«ſj pgerentes bellum; publica ſignificatione ad alios populos edita (quod in 
<« hello {olenne eſt ) Eames. mor , ſe ejuimodi bona ad hoſtes adveQa, 
« pro vetitis & Contraband bonis, habituroe, | 

« 8 Verumeocaſu diſtinguendum eft, an cum populo aut principe, 
© cujus {ubditi ejuſmodi bona advehunt, TraQtatus aug conventio inter- 
& ceſſerit, de commercio etiam rempore belli : An vero nihilde commercio 
© convenerit. - | 

«© qg Prioricaſu, cum traQatus cju{modi fint contraftus inter pry 
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© celebrari, religioſe obſervandi ſunt ; & ſecundum eos judicandum, eti- 
«.amfi princepsqui bellum gerit,denunciavirit commeatis & ejuſmodi bona 
* pro Contraband bonis habenda: Nec enim inconſulto aut Invito Rege 
« ant principe, cum quo trattatus interceſfit, ab eo recedere poteſt. 
- © 10, Conſequenseſt, licet ex ſtilo diplomatum ſeu Commiſſionum, 
« quibus Magiſtri & Navarchi navium privatatum ( vulgo Capers ) mu+ 
* niti ſunt ; Commeatus 8 bona ejuſmod1 ( moribus noſtris ) Contraband 
«int ; Si tamen in nave Szedica deprehendantur ejuſmodi bona libera, 
« nec vetita- aut Contraband judicanda : expreſſo enim articulo TraQta« 
« tus inter Regem noſtrum & Regem Sxeciz, commeatus & ejuſmodi 
& bona ut libera , impune ad hoſtes advehuatur. 2 Vp 
1x1, . Quod attinet ad ſubditos Principis aut Populi , cum quo Tra 
® ctatus aut Foedus de commercio non intervenit ; Si belltim gerens, edi- 
« Qto ſolenni ( ut moris eſt ) ſignificaverit ſe ea bona pro vetitis habiturumy 
<« & non obſtante dito Banno & edicto, ſubditi principis cum quo tracta- 
* tus haud interceſlit, ea bona advehant; pro vetitis habenda iunt & Jus 
« dicanda: Nec conquer!1 poſſunt, cum fint moniti & Inhibiti. 
- © 12. Sivero inEdicto, feu declaratione ( utloquimur ) nulla mentio 
& fat de commeatu, aut ejuſmodi bonis; libera centenda ſunt; etiam ijs 
« cum -quibus tractatus aut feedus haud interceſſit: Licet ex ſtilo.noſtro 
« ( utdictum eſt ) fint prohibita. Nec enim ftilus nec mores noſtri, ex- 
« teris, quibus penitus 1gnoti ſunt, obtrudi poſſunt: & cum nulla preceſ- 
6 ſerit denunciatio aut edictum publicum, ea bona of -eprnenre, quod non 
« prohibitum eſt permiſſum cenſetur: Er ex Jure belli & gentium, ad quod 
& ;n cjuſmodi- cafibus recurrendum eſt, libera efſe Judicandum eft. 


<* 13. Ex tractatu Suedico, varie oriuntur queſtiones quas perſtrins 
« gere haud gravabitnur. & . | 
' © 14, Queritur, Siin nave Suedica, deprehiendantur bona vetita aut 
« bona hoſtium, an in commiſſum cadant & confiſcentur, tum bona iſta 
« prohibita ; tum bona, ſi que int in nave, libera; & navis ipſa? | 

© 15, Nullus eft, quantum memini, in iſto tracratu articulus, ex quo 
« ad quzſtionem iſtam reſponſio elici poſſit; Videtur tamen bona prohis 
« hita tantum confiſcanda, falvis nave & bonis liberis; ea ratione, Quia 
« ultimo tractatu interRegem noſtrum 8 Ordines provinciarum federata= 
« rum cautum eſt; iſtiuſmodi caſu eveniente bona Coxtrahand confi 
© canda; Naves autem Batavorum & alia bona libera dimittenda; Et alio 
< articulo ejus traftatus cautum-eft, Regem Szecig & ſuos ſubditos, in eo 
« TraQatu includi; In co enim concihando & promovendo, impigre 
« operam navaverat. Hr Shel | FF 

« 16. Nec obſtat, quod traQtatu iſto nunc per bellum difſoluto, Ar- 
< ticuli iſti quoad omnes inanes videantur, & fſablato principali corruit ac- 

<« ceſſorium ; Cum enim traQatus iſti ſin contraRus inter Regem noſtrum 
_ © & Regem Saecie & Batavos, qui ( quicquid fecerint Batavs ) quoad nos 
© '& Saecos illibati manent; nec ſubdiris Regis Suecis , Batavorum culpa 
<« aut perfidia fraudi efſe debet. | Sha — 
_ « 14. Nec obſtat, quod preter traftatum iftum pacis inter Regem 
« noſtrum & Ordines pradiftos, eodem tempore articuli quidam com- 
< mercii ſeorſum editi ſunt; & inter «0s, articulus de bonis vetitis & eorum 
& confiſcatione; $& licet convenerit inter partes, Szecos traftatu pacis _ 
| | przhens 
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«+ pta;, Aneo ipſo quod literas falvi-conductus. non exhibeant, : capi & 
& confi{cari poſlint ? | NS do 
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24. ©Exprediftis liquet, fi vel bona vel ſubditi hoſtium in nave 1i- 
« bera deprehendantur ; bona vetita & hoſtilia, & ſubditos hoſtium de- 
*tineri poſſ2; navem autem $ bona. libera dimittenda. | | 

25. © Verum difficilior eſt quzſtio,, viz. Cum traQtatuSzedico-tum 
& {ubditi tum Inhabitantes & Incole. Regni Szeczz includantur, : & fruan= 
© tur: libertate Commercii. etiam cum hoſtibus Regis noſtri; Si Batavus 
< Inhabitans aut incola fit Regni Szeciz, & vel ipſe vel .ipſius bona in nave 
& Szedicadeprehendantur, an Jure:detineri poſſit, & bonis ſuis excidat ? 

"26. © Cum Batavas, eo quod Incola eſt Regni Szeciz pro tempore Ju- 
© ra Originis haud amittat,, nec Batavss efle delinat.. Qui Origine hoſti- 
< um eſt ſubditus pro hoſte videtur habendus; Et {6 extra Regnum & di- 
« tionem ubi Incola eſt, in alto mari vel alibi deprehendatur, ut hoſtium 
© fubditus traftandus; preſertim fi.ipſe. vel ſua hpna ad hoſtes & cives 
<« ſuos, & terram, ubi {ubditys eſt, advehantur.. "> 


+ 


27. © Hecſententia iftis rationibus videtur ſubnixa,; una _a-trattaty 
« Szedico, quo caverur adeo ollicite de Navarcho licet fit hoſtium ſubditus, 
« in favorem Szecorum & eorum Commercu, - ut {cilicet Navarchum adicit- 
« cere & preficere poſlint etiam hoſtium {ubditum, quia magis idoneus & 
« ſuis civibus forte periticr eſt : Quod igitur, in uno articulo, nec fine cau- 
< tela, ut Navarchus fit civis & Incola, permittatur; 19. alio caſu prohiberi 
& yidetur, a contrario ſenſu: . & quorſum tanta de Navarcho ſollicitudo, fi 
&« hoſtium ſubdituseoquod Incola & civis fit Regni Szerzz.pro tempore, li- 
« bertate commercii cum civibus ſuis;,-. licet Regrnoſtro hoſtibus, fruj 
« poſlit. _ ET MerrET TY ERTIRTI 
28. © Alia Argumenta ſunt a. graviſhimo Incommodo : Quidenim i 
< perduellis & ſubditus Regis noſtry, 'Majeſtatis Reus & damnatus, in 
« Szecia Jarem figat, & incola ſit? Anhbertate commercu fruidebeat, nec 
« Regi aut ſubditis ſuis in mari deprehendere & ad. ſupplicium abducere 
<« licebit ? nes N__ oO 

29. *Quid'fi Batavus in Regno Seecie .civium ſuorum Inſltitor fit ? 
&« An tam ſibi quam conſtituentibus Regis noſtri hoſtibus, ejus nomen & 
« privilegium pretexentibus,quod -incolafit Regni Sueciz, libere & impu- 
_< ne, etiamt cum hoſtibus negotiari licebit? An eo prztextu Batavis ad 
&« Regis noſtri ditionem & Regna aditus '& occaſio commorandi $ explo- 
& randi, ſummo Regis & Regni diſcrimine, 'permittetur ? —” - +» 
30, *Verumin queſtionibusde tractatibus-$& contraCtibus inter Re- 
&« oes & populos, amicitia & foedere junctos, quarum occalione periculum 
< eſt ne bellocommittantur ; tutius eſt Kegemypſum conlulere, & 10qui= 
< rere quid ejuſmod1 caſuin Regno A4nghe obfineat ; ubi quzſtiones 1fte 
& frequentiores ſunt ; nc eodem bello ejuidem Regis tribunalia 1nter fe 
« difideant. MPR. |}"m_| © 

}1., *Quian quzſtionibus maritimis,. de navibus & bonis bello cap- 
« tis, Magjſter, nautz & vectores plerumque examinantur etiam Jurat..; 
« Owugritur, Aneorum diQis ſtandum fit? Etfique fint contra reos pray 
< {umpriones, an corum Juramento 8& Teftimomo diluantur - Et: vide- 
« tur Reſpondendum, cum Juramentum fit tinis omniscontroverſiz, f1 vel 
c ut partes vel ut teſtes conliderenggy, ſecundum corum teitimonia Judi- 
<« candum, niſivacillantia & ſuſpecta ſinr, . aut vitioaliquo laborent. .* *. 

32. © Nonpigebit attexere, TraQtatibus pradiCtis non fine ratione ca 
«tum ; cum naves privatz bellicz, non tam belligerand! quam caupo- 
{I H h h & nandi 
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< nandi animo (ut Erins dixit) inſtrutte fint,nec tam ut hoſtem carpant 
« quem fibi conſulant, & ſui compendii caufa ; ideo cautionem pre: 
« frandam certam | ſummam continentem in articulis expreſſam, 
« nefeederati aut corum ſubditi quid detriment! capiant ; eam cautionem 
« &xigi debere, & quidem idoneam & ſummam iſtam continentem ; nec 
« ſxMficere cautionem indefinitam nulla ſumma expreſla. | 
. «TraQtatu inter Regem noſtrum 8- Ordines pradictos, quo Re- 
« oem Succiz & ejus ſubditos includi dictum eſt, Caverur lires & cauſas 
« j{tas expedite terminandas ; & fi pro Reis ſententia abſolutoria lata ſit, 
« ghea haud provocandum : Si veroſecundum a Judicatum fir, 
« Reis Provocationisremediumindulgendum, haud ad Judicem Ordina- 
« rium, verumad Concilium Regis,aut ab eo/delegatos : & Appellationis 


— Jl 


w'S . 


« cayſam inter ſemeſige tempus peragendam & finiendam. 2 
pu, Quod TOUS & a 69 Rei & Actoris conditio ; & huic denege- 
«xur, illi autem competatappellationis remedium ; Id ea ratione videtur 
«<jntroductum, quod actori domi,8 in ſuoforo delucro cerranti & agenti, 
« haud metuendum fit,ne gratia aut potentiaadverſarii opprimatur : Quod 
& -utem provocetur non ad Judicemordinariumfed ad Concilium aut dele- 
« atos; exteris & mercaroribus conſulrum eſt, ne longo fuflamine litiunf, 
ak formularum, que in ordinariis Judiciis folennes ſunt, Anfractibus at- 
& triti hzreant. £4 k | 
. *Quodea, quz adeo pie conſulta ſunt, inuſu haud ſunt recepra; 
« & ji quorur intereſt tattopere ſib1 defuerinr,- iis non utendo remediis, 
&« mirym videtur: Nec minus mirandum, conſuetudinem aJure & Ratio- 
* ne alienam tolerari; Ba autemeſt, quod cum exteris, quorum naves 
<« deprehenſz ſunt, b ror & pentiorum copia haud deneganda fit, 
t©cuqus conlilioſeſe defendant, adeoque Admiralitatis curia, penes quam 
* de iis cauſis juribdictio eſt, Lethe wut Edinburgi teneri debeat ; Nonnulli 
<« tamen a Thalaſſiarchs, ut pretenduntdelegati, in regionibus procul diffi- 
« yis,- in cauſis iſtis —_— arduis & graviſſimis, per ſe & ſubſtitutes 
*<{\xos judicant; a quorum fentenria, aliquando ad fupremam, que Lethe 
< habetur curiam provocatur. Et ab iſmus curie ſentennia appellationis, 
 rurſus ad ſfupremum Senarum & Dominos Seſſionis (ut loquuntur) ap- 
< pellatur : Sic evenir,ut rot Judiciorom S$& curiarummeandros, vix detus 
«<eluctari: Nec id fine magao tum temporis rum ſumptuom diſpendio. 


Pofterity of Traitors, 
I by our Law,the Poſterity of Traitors be diſabled ip/o Fare, both Ante: 
nati & Poſt-nati, as to any Eſtate pertaining to themſelves,which is not 
profeQitious from the Farher aiter Treaſon? Ratro Dabitand?, The Doom 
of Forefauſture, bexreth only forefanltare of Life, Lands, and Goods; 
without mention of the poſterity; & »oxacaput ſequitur:and Lex Julia Maje- 
Fatis is but the municipal Law of the Romans, and is norauthoriſed by any 
AQof Parliament or cftom of vurs. To Conſider the A&# of Parliament 
K, Ja. 5. and the At of Diſchabil@ion of the Pofterity of the Exr! of 

Bothwel, and Rehabiluaion of John Stewart, | 


Tranſ. 


Wo 
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T ranſumpts. 
T Tranſumpts under the Clerk Regiſters hand do Satisfy in Improbas 
tions? Ratio Dabitanai, as in the caſe of the Queſtion, Decreets for 
proving the Tenor iz has Litera T, | | 
If Tranſumpts of Seaſits eut of the books of Touns and Burghs upoa 
proceſs to that effeR, as uſe is, will ſatisfy the production ? Anſwer. 
They will ſatisfy ; ſeeing the Prothocalls are Extant in the Touns Regiss 
ter: Cogitandam as to the Tyanſumpts of other ſeaſins, 


T rebellianica. 


' N Executor nominate, after Confirmation deceaſing before the Teſte- 
> ment be. execute; Quariter, will he have Right tothe Third and 


Trebellianica ? 
Truſt. 


WW Hether a bond intheſe terms, vis. bearing an obligment todenude 
and deciaring rhe 'Truft, be equivalent to an Affignatian ? 


* Truſtees in Infeftments. | Þ 


A Right being granted to one,his Heirs and Affigneys, for the uſe and 
\ behoofof another perſon and his Heirs, Cueriter, whether the cas 
ſualities of Ward, Marriage &c. dofall by the deceaſe, and with reſpe& ta 
the perſon infeft, or to the perſon to whole behoof the Right isgranted ? 

May the perſon, to whote uſe the ſame is granted, compel! rhe Vaſlal to 
denude in his favours, without the Superiors conſent ? 

Though the Superior may pretend; that when the Right is to the be- 
| hoofof an Incorporation, that he has prejudice; yer if it be to the behoof 
of a ſingle perſon, can he refuſe to enter him, if the Vaſſal be contear to. 
denude in his favours? Ratio Dabitanas. Though Uſuarias has an In- 
tereſt, yet he is not Vaſſal; and the Superior gannot be urged to receive a 
new Vaſlal: Andonthe other part, the Right being in Truſt and pre- 
'  carious, to the behoof of the other; ex »aturs imeft, that he tmiay revock and. 
urgethe Vaſſal to denude, and a Regreſs is implyed, the Superior having 
granted the Right of rhe-nature forclaid. 


A Truſtee committing Treaſon, 


Perſon having committed Treaſon, and having 1 his perſon for the 
time a Right to a bond by Aſſignation, but 10 truſt to the uſe of ag 
other, and upon a back-bond declaring the Truſt : Quzri#ar, Whether 
or not the Sum due by bond will belong te the King, and his Donator ? 
Ratio Dubitandi, The Right ofthe Sum is in the perſon of the Traitor ; 
and by the Back-Bond he is only debitor, and obliged to denude : = 
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hk whole aſe it is intruſted has not Js iz re but ad rem; and 2 perſona} 
action againſt the Truſtee, whereunto the King is not lyable. 


Tutors: 
TJ Ctele being »nus publicum, at leaſt authoritate though not atilitate : 
4 Tf by our cuſtom a Tutor may be urged to accept the office? Awſwer. 
Negative; and yer he may be urged Cauſative, 8s v. 9. If legacy be left 
toa Tutor nominate, he muſt either accept the office or” want the legacy, 
If a Tutor of Law, after the' year,compeartooppoſe the giving of z Da. 
tive; will he be heard to purge after Jus Devolutum ? © 
As a Father has power to name .'Tutors ;. is he ſo Tutor of Law, that 
without any authority of the Judge or Service, he may Adminiſtrate and 
grant Diſcharges ! POW oo 9 00 ea ' 2. 
A Tutor nominate by a Codicill, ought..he not to be.confirmed ; and 
the Nomination ly in the Commiſſars Regiſter? | {4 
| If where there is more Tutors, payment may be made ſecurely to 
one ? I | 
Qzid Juris as to Tutors , if they may be charged ? and where there 
are Letters of Horning granted againſt them for their intereſt, upon the 
debt of the pupil, It their Eſcheat and Liferent will thereupon fall? 
In what caſe Tutors may be charged, or pnpils themſelves? 7+ ;; 
Thousht, That Cogitandaum eſt, Whether there be a difference betwixt the 
caſe of a Tutor, when theres a Decreet againſt.the pupil and againſt 
Whim for payment, and he has not alledged nor made appear that he has 
nothing of the Pupils Eſtate in his hands, > officium on debet eſſe damno- 
ſum: And when the Tutor is only charged for his intereſt: Seing in the 
firſt caſe there is a.decreet againſt him; and in the other, not: Or if he 
ought to Suſpend as being .Debitor.ex quaſi contraita ; co ipſo. that he is 
Tutor, and 1s lyable, either to the debt, or ought to {how that he cannot 
q  +oORR If a Woman may be. Tutor dative, or Curator ? 1+ ;s thought, 
that ( though the Teſtators will, be moſt to be-followed in Teſtaments ) 
ſhe cannot be Tutor dative ; becauſe it 15 vzrile offcium: And a Wo- 
man, though ſhe will be Heir failzicing Children, & penes quem emolu- 
mentum penes eundem on :; yet ſhe cannor be ſerved Tutor of Law: And 
the.Law not truſting her, ſhe ſhould not be Dative : And though the 
Exchequer. gives ſuch Tutories, it ſeemes to be an Errour and abule. 
If Breives for ſerving Tutors of Law ſhould be dire& to any others, 
but the Sherifls ? Orto other Judges , where the Defun&t had his Do- 
micile and his Eſtate ? Seing Infants and Pupils have no Domicile 
and Services are oftentimes of purpoſe before the Baillies of the Cans. 
gate ; and in other places, where neither the Pupils parents did dwell, 
nor had they anymanterelſt or eſtate. | 
Diverſe "Tutors being named conjundaly , Qzeritar, ifany of them de- 
ceaſe , will the Nomination be void.? Az/wer, It is thought ,.that-Futors 
and Executors have the Office ſizgul: in ſolidum- So that any of them de- 
cealing}, the ſurvivers continue Jure nor decreſcendi. Montroſe, * 0 
 A.Mid-brother having left Children, @ueritar, Whether will his 
Elder Brother or Younger be Tutor to them? Ratio Dabit andi, "Fhat 


the 
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the younger Brother will not ſucceed, & peres quem onus, penes eundem hw 
lumentum: Et e coxtra,it the mid-Brothers Children ſhould ſucceed to their 
Father, rhe younger Brother will be Heir to them, though not to their Fas 


ther. 


T utor and adminiſtrator of Law. 


Veritur, If Debitors may pay the Father as Tutor of Law, ſine inquz- 

ſitione, and without ſome _— of the Judge competent ? Seins 

own may be prejudice to the Pupil, if the Father be prodigus, or otherwile 
unfit. 


Tutor Ratione Re 


Veritur, Whether a Perſon, Diſponing his Eſtate to a Pupil or Minor, 
may appoing Tutors and Curators for adminiſtration of it during Mi- 
nority ? Azſwer, he may appoint Tutors or Curators to adminiſtrate ; But 
the Queſtion remaineth, whether he may appoint a Tutor, not only rei ſux 
but Perſone; =o y w _— Eſtate D—_ to the Pupil. 
ueritur, The Father being deceaſed, may the Grand-Father na 
Tos to his Grand-Children 2” ""—. | _ 
Fhere being no place to a Dative till after year and day, Queritur, 
the neareſt Agnat may oppoſe the giving a Dative? Or if Jus be 
fully devolutum to the King, as in other caſes Juris devolut; ? OH 


- 


T utory, 


=Tve Perſons being named Tutors, whereof two to be fine quibus non, 
E viz. The DefunAs ReliQ, and another; and the Reli& being Mar- 
ried, and the other ſize quo non deceaſing: Quzritur, Whether the Tutory 
falleth? And'if it be void, whether the.neareſt of kin of agemay be Tu- 
tor in Law? Or ifthere ſhould be place toa Tutor Dative? And if in 
that caſe the ſurviving Tutors ſhould be preferred to all others? Ratio 
Duabittndi, 110.” Though the defunCt did exprels his reſpe& tothe ſine quis 
bas non? ſo'that during their beihg Tutors theyiſhould be ſine quibus non; he 
did alſo expreſs his confidence in the other Tutors aboveallothers,byname- 
ing them Tutors ; {o that, for the reaſon ſoreſaid, it may appear, That they 
ſhould continue Tutors; at the leaſt that for avoiding, 0 q_ they 
ſhould be preferred to be Datives. 240.The next neareit of Kin ſhould not 
be Tutors, ſeing the DefunG did not truſt them. The caſe of my Lord 
Montroſe; his Father having named his Mother and the Earles of Perth and 
Haddington, Drumelzior and Sir Willairs Bruce, to be his Tutars. 
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V. 
Re-entering of Vaſſals. 


wW Hen a Right holden of the Superior is r2duced, whetherthe Superios 
| be obliged to Re-enter without a Compoſition? 


Vefigalia &+ Pedagia: 


Ettigaliact Pedagia ſunt quaſi ſtipendia Principum, pro protettione & repa- 
LV + ph. itinerum & pontium inſtituta. Jus Fluviat. Tom. 2.Confll. 8/ P. 
140. I 23- | 
| bee pa vadum quis tranſire poſſit, ſolvitur tamen pAagium de flaminia 
'bus; VC. 24+ | 
-1'T Vinco Vincentem. 


Ueritur, In what caſe the Brocard holdeth, Si vinco vincentem, vinco te? 
Anſwer. ubi eſt eadem Ratio; as, v. g. If there be three compryſings, 
and the laſt compryſer be firſt infeft ; and thereafter the firſt; and the 
ſecond in the laſt place; But there is an Inhibition at the inſtance of the 
ſecond before the Debt of the third Compryſer : The ſecond will be pre- 
ferable to the third , who will be preterable to the firſt ; and yer the firſt 

will be preferred to the ſecond. 

As in the caſe of Adjudication and Infeftment thereupon, rhe adjudger 
may exclude the Superiors Ward falling by the Debitor, Q«eritar, It he 
may exclude and be preferableto the Literent, having the firſt Infettmeat; 
Quza ſi-vinco vincentem, vinco te? Anſwer. he is not preferable to the Life- 
rent: and the Brocard doth only militate #bi eff eadem Ratiovincends ; arid 
the adjudger vt. the Superior, becauſe he is infeft holden of him: {o that 
there can be noWard:.. but cannot upon that ground vixcere the Liferenter, 
becauſe ſhe is alſo. infett, and has a prior Infeftment though baſe yer pub- 
lick; and which therefore doth exclude the adjudgers Infeftment being 
poſterior ; though it would not exclude the Superior as to his caſualit 
becauſe baſe and not confirmed by hum. Ballenerief. vide Debitor and Cre- 
ditor, Qzz/t. 3. Litera D. RL 0Þ 
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Union. 


he being an Union in a: Charter, of Lands in diverſe Shires; fo 
. that one Seafin may be- for all: Quzritur, If the Heir may 
be ſerved in the Shire where Seaſin is to be taken, as to all the Lands? 


In 
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In reſpect the Lands in other Shires are fi#one juris, and by teaſon of the 
Union,thought to be there: Or if there muſt be a Serviceby a Commiſſion 
or two Services in the ſeveral Shires? | j 
If notwithſtanding of the Union, Seaſin may be taken of both the 
Lands, ſeing the Charter bears that «za ſaſina erit ſufficiens, and not that 
it ſhall be neceſſary? And ifthe Seaſin may be quarrelled, as not being 
at the places where Seafin is to be taken ? | | | 
Item if the Taking two Seafins upon the Retour,will import a renunce- 
ing ofthe Union ; ſo that a fſeaſin cannot be taken thereafter at the place 
of the Union, upon Reſignation or otherwiſe? | 


Untverſalia augmentum recipmunt, 


T Otum et, vel Univerſale, wel Integrale : Univerſale ut hzreditas, Dos, 
&c. augmenturm & Diminutionem recipit, & futurum includit ; Ita gre» 
ge legato, que poſtea acceaunt ad Legatariuns pertinent : Jus Fluviat p. 768, 
N. 12. & {equent. 


Quando Untverſrtas delinquit ? | 


Nivorſitas dicitar delinquere, quando ſecundum conſuetudinem loci per pree 
” conem vel ſonum campane, faerit convocats, & in Concilio generali ſponte 
convenerit & deliquerit. F | 
Si Decurjones conlenſerint tantum, non Univerſitas ſed particulares deliquiſ= 
ſe dicuntur; quia aliud eft Univerſitas, aliud ſinguli: & mmgenerali poteſtate 
Decarionibus data, non includitur poteſias delinquendi. Fritichit Tom. 2. cxers 
Cit. 3. Juris publ. n. 73. ph "SOM 
Licet iſta ſolennitas contra civitatem ſit probanda, tamen haxd requiritar in 
deliftis traftum ſucceſſgvum habentibus ; v. g. ſi non punitdelinquentes,quia ibs 
praſs aumitar ratificatio, que 1n penalibus manaato quoque comparatar ; & Cone 
ſenſus ipſias ſatis fafto declaratar. ibid. n. 75. | | = 
Quomodo puniatur Univerſitas, vide ibid. n. ws & ſequent. rs 
Punitur aliquando Banno, ſumpto de authoribus ſupplicio ; ut pana ad paus 
eos, metus ad omnes perveniat. ibid. n. 80. _ 1 Bos 
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 Wadfets, Vide De Hypothecis. 


HAT way ſhall a Creditor be ſecured as to a Wadfſet, or 

Money due thereupon? Arſwer. He may compryſe the Wad- 

ſet-Right; and if he cannot compryſe, the term of payment 

of the Creditors Debt not being come, he may arreſt the Sum due upon 
the Wadſet, to be forthcoming in caſe of redemption. vide Arreſtmeant of 


Conditional Debt 77 liters A. R ir 
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If Another Creditor compryſe the Wadſet, will he be preferred to 
the Arreſter befor the Order, though anterior ? ' A»/wer. he will be 
preferred being in the Right the time of the Redemption ; And the 
Money being only due to theſe who have Right tothe Land, and muft 
renounce and retrovendere. 

The Wadfetter deceaſingafter an Order,and the Money being conſigned 
Queritur, Whether will it belong to his Heir or Executor? Ratio Dabi- 
taudj. Money of itſelf is Moveable: And on the other part, /urrogatum ſa. 
pit naturam ſurrogati; and it 1s due to. be given 7atione rei and a renyncia- 
tion to.be given by the Heir. wo Os 

Q«id Juris in the caſe of a Contract, whereby Lands are ſold and a 
price payable ; if the Buyer — tor implement and confign the price, 
and the Diſponer deceate; whether will it belong to his Heirs or Exe. 
cutors ? 

After Redemption of a Wadſet, or compryling, the Wadſetter or com- 
pryſer dying ; whether is it neceſſary that their Heirs be infeft and re- 
repounce, or if a renunciation will be ſufficient; the Wadfet or compryling 
being louſed and extinguiſhed by Redemption? | 


Wadſet Heretable or Moveable 


WW Hen there is a proviſion in a Wadſet-Right, that requiſition ſhould 
not louſe the infeftment: Qzzritur, Ifafter requiſition the Sum 
be Heretable or Moveable? Ratio Dabitandi. The Creditor declares his 
reſolution to have the Sum: Andon the other part, aSum due upon a real 
Right appears tobe Heretable. It :szhought, that until it be aQtually uplifted 
it Fhould be Heretable: /ed Cogitandum. | s 

If the Wadſetter be year and Day at the Horn; and thereafter the Wad- 
ſet be redeemed, Qseritar, If the Superior will have the Wadſetters Life- 
rent of the Sum due upon the wadſet. - : 

Tfbefore Redemption, the Wadlſetter Diſpone the Lands, ſuppoſe they 
hold Ward, will they recogniſe ſimply, or only as to the Wadfetters intereſt? 
Ratio Dubitandi, The Wadfet is, upon the matter, but a Hypotheck; nd 
he can forefault no more than he has; And on the other part, whatever 
paQtion be betwixt the Creditorand. Debitor; yet as to the Superior, the 
Wadfetter is properly and formally his Vaſlal ; fo that ex ejus perſona he 
has all the fruits and caſualities of Superiority. - | 

If a Wadfſetter holding of the King commit Treaſon , Whether or 
not he foretaults the Lands or only his intereſt of Wadſet ? Ratio Da- 
bitandi, As in the former QGuerie: and that the King ſhould have homi- 
nem Vivum & mortalem confiſcantem ; and all the caſualities belonging to 
his Superiority, or to His Majeſty as King,ex morte vel delifto Vaſzalli: and 
albeit the Right be redeemable, yet that is to be underſtood alſe long as 
the Right is 1n the perſon of the Wadſetter ; but not after it is Extifact 


by Foretaulture. | 
W adſet Proper. 


Fa Wadſetter of Ward-Lands die before Redemption, will the Mzr- 
riage of his Heir fall? Andifit fall, will the Debitor, if he redeem, be 
lyable ro refound the avail. =. 4 


F 
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ſetter be comptable for the duties effeirand thereto 
W ard. 


' A Compryſcr of Lands holden Ward being infeft, Oawrirur, If thei 
A Lands will Ward. by the deceaſe of the ones, and ifthe Mn 
riage of his appearand Heir will fall? R«tio Dubitand;, a compryſer is but 
an interim Vaſlal, for ſuretic of his Debt: And upon that conſideration 
ſuch a Right in Egland is conſidered as a Charrel, and not Inheritance. 
vide Compryſing. queſt : 14. liters, C, : 5< 

If the com ryſing be Redecmed, will the Debiror be lyable to refound 
che damnage ſuſtained by the Ward and Marriage ? Mis... 
Qzeritur, If the Ward of the compryſers Heir will deterinine and ex» 
pire upon the Redemption?8_ 7 © ES 
Quid Faris in the cafe of proper Wadfers; if the Debitor after Redetn« 
ption, will be lyable ro refound the foreſaid Damnage? The difference 
| being, that a compryſing is an involuntar Right, and the Wadfer voluntar; 
ſo that the Creditor ſeemeth to take his hazard. "A 
A Creditor being infeft-in Ward Lands, upon a Wadfet bearing back= 
tack; will they Ward upon his deceaſe, and the Minority of his Heir? 
If they Ward, will the Debitor have the benefit of the backtack,during 
the Ward? The Superior having in efeR confented therero. A 
We have feen a Charter granted to the Earl of Home, viz. To George 
Earl of Home and Mareon Hahbarton, of the Earldome of Home , and 
other Lands thereinmentioned*; fome of them holding Ward ; Which 
Charter is granted to them in Liferent and totheir Son Alexander in Fee. 
dated in Anno 1538. which bears,that though the ſaid Alexander be infeft. 
in Fee, yet if the time ofthe Liferenters deceaſe he be Minor, his Ward and 
Marriage ſhall fallto the King. kg 
Tres, Tt bears a reſervation of Terce to the faid Mareonnotwithſtanding 
of the ſaid Fee. If | - | 
If the Ward of a perſon who is Appearand Heir, as to a Wadfer Right, 
do not determine by a Redemption of the Wadſet? Arid the ſame One- 
ſtion may be, as to the Liferent of the perſon infeft upon the Wadſet? 
Anſwer, It is thought, that it will determine ; his Right being Jus reſo/u« 
bile: And though the Ward be confidered as fruttus Dowinii direttsi; and 
beinggifted, it may ſeem that the Donator cannot be prejudged, yet that 
is we underſtood when the Vaſfal tasan abfolute Right; but nor when 
ce Right is quaifed and reſale my | 
| If the Appearand Heir of VVard Lands being pubesand Doli capax com 
mit Treaſon, will his V Vard be determined? wide Marriage. queſtiones 
17. & 18. is liters. M, | 
Lands holding, V Vard being full the time of the Vaſſals deceaſe,by an 
Tnfeftment upon a Compryfing ; but the Compryling being thereafter re- 
deemed by the Debitors on Heir being Minor; Q#eriz«r, Tf the Supe- 
rior will have the VVard? Azſwer. Itis thought, not ; ſeeing the Heir 
does not ſucced to the Lands as Heir to his Father, who was not Vaſſal ; 
but as general Heir has Right to the Reverfion, whereupon he has Re- 
deemed ; and Modus & Forma is _ - be conſidered. 
| K It 


' In Proper Wadſets a great part of the Sum _P paid ; - will the Wad- 
c = 
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: If the Compryſing does extinguiſh, being ſatisfied by Intromiſſion, Q#z- 
' ritur, Ifthe Heir bes Minor,there will be a Ward in that caſe? Az/wer. 
It is thought, not; Seing the Compryling does extinguiſh not ab initio, 
but ex poſt facFo; and the Heir cannot be faid to be the Appearand Heir of 
a Vaſſal; the Lands being full, as ſaid is the time of his Fathers deceaſe : 
And albeit there is not a formal and ordinar legal reverſion, no Money 
beinig'to be paid, yet there is upon the matter Jus Retrahenas to the Ap- 
pearand Heir. vide Compryling. Quzſt. 37. era C. | 


WW ard Lands. 


7) Veritur, - A Superior of Ward Lands having confirmed a baſe Infeft- 
_ ment, whether will the Subvaſlal be Lyable:to the Ward, or Non- 
entry falling by. the deceaſe of the Vaſſal? Ratio Dabitanii, Hope giveth 
only that reaſon in the caſe of Lands holden of the King, that Confirmati- 
ons bear a Selyo ofall Rights, Duties, and Services. = 
" By the AQt of Parliament: | The Superigr during the Non-entry, 
and Ward, had Rightonly to the Feu-duty due to the Vaſlal by the Sub- 
. vaſſal; - Qazritar, If the Superior be inthe ſamecaſe by the confirmation, 
as he was by the faid Att of Parliament; notwithſtanding the AQ of Par-" 
lament 1606, in favours of Subje&s Superiors of Ward Lands. © 
If the Appearand Heir of a Vaſſal of Ward Lands renounce to be Heir, 
_ will' his Marriage notwithſtanding fall either ſingleor double ? Ratio 
Dabitandi, he. was never Vaſlal; and cx/ibatas is not deliffum. - 
- If Marriage be real and affteQs. in prejudice of Goguilee Succeflors ? Ra- 
tio Dubitandi, . Hope is for the Affirmative, and alledgeth Deciſions. - To 
conſider Haltons caſe : . On the other part, in Novodamuses, amongſt in- 
cumberances that afte;there is no mention of Marriage. 2do. The Mar- 
riage reſpeCeth not.the Lands bur:the perſon, and his other Eſtate as to 
the value. ' 3:0, It may appear to be a perſonal Preſtation, whereto the 
| perſon and his Right dureing his and his Heirs time is Lyable, but doth 
not affect a ſingular Succeſſor, as1n the caſe of Ward. Wo” 
A Vaſfl of Lands holden-Ward of the-King did Feu the ſame before the 
Year 1633. when it was lawful to Feu Lands holden Ward ofthe King ; 
and when the faid Feu was granted, the Diſponer did grant a general Diſ- 
charge of the Feu-duty except dureing the Ward ; and for ſecuring the 
Feuer having bought the ſaids Lands as optima maxima, at alle high a 
price as if the Lands had holden otherwayes, that he and his Succeſſors 
ſhould not be Lyable to the Feu-duty during the Ward; the Diſponer 
was obliged to Infeft the Feuer in an Annualrent out of other Lands equi- 
valept to the Feu-duty-; ſuſpending always the effect of the ſaid Right,ex- 
cextduring the Ward, Gauzritur. 110. If the ſaid general Diſcharge, 
with an obligement to grant particular Dalctarges when required, will 
militate againſt ſingular Succeilors, being iz rem? Anſwer, Copitandum: 
But it 1s thought, that it will not ; unleſs the ſame were by way of Provi- 
ſion in the Charter and Seaſin, | © ry 
When Ward Lands were Feued which did hold of the King before the 
Year 1633. The Feuer during the Ward was only Lyable to the Feu- 
duty by the old Actof Parliament, allowing the Feuing of ſuch Lands; 
| | | but 
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but there is no mention of the Marriage in the ſaid Act of Parliament 5 
Ouzritur therefore, Whether the Marriage of the.Diſponer and his Suc- 
| ceffors will affect ftich Feues? Tr is Anſwered, That it is thought, not ; {e-- 
ing the ſetting of Feus being allowed; it appears,that Feuers ſhould be 0n- 
ly Lyable to the Feu-duty. | | 
he Feuer having ever poſſeſt ſince the granting of the ſaid Right 

(mentioned in«he Qzerie abovewritten except one) 'but not being In- 
teft upon the ſaid obligement ro Infett in an Annualrent,for reliefof the Feu- 
duty: Quezritur, I the Feuer ſhould purſue upon' the -faid obligement 
if it may be obtruded thart it 1s preſcribed? Ratio Dubitandji, That the 
faid obligement is a part of the Feuers Right; and the Feuer has been in" 
poſſeſſion by vertue of his Right allthetime: and if the Feuer had nor 
been Infeft upon the Feu-Charter, and had been in poſſeſſion by the ſpace 
of Fourty Years; and after the expireing of the ſame ſhowld purſue the 
Diſponer and his Repreſentatives, to granta nevy Charter with a Precept 
toInfeft; it could not be pretended; that the ſaid Right was preſcribed. 

- Tf Lands holden Ward of the King be Feued after the Year 1633. and 
' the King ſhould queſtion the ſaid Feu as null, being contrar to the Act of 
Parliament: Q#eritur; If Preſcription- may be alledged and obtruded 
* againſt the King? Ratio Daubitands, 'That the Right is null ab ;nitio, and 
cannot be a warrand and ground of Preſcription ; Ez quod nullum eſt "nul-" 
lum ſortitur Juris effett um.” | ; 

A Vaſſal of Ward Lands holden of the King, having Feued the ſame 
conform to the Act of Parliament warranting ſuch Feus: @zeritar, If 
- the Vaſſal be Forefault, whether ſuch Feus will fall under the Forefaul- 
ture ; if they be not confirmed ?' Or itthe Act of Parliament, warraating 
ſuch Feus, be equivalent to a confirmation? Azſwer. It is thoyght, the- 
* King for himſelt and his Succeflors, by the ſaid Act, did conſent to all 
-  Feusthatare to vd..cmgay vertue thereof: So that the ſame is equiyas 

kent to a Confirmation. Marques of Humtlie, AE >, 


* 4 


Taxt Ward. = 


Gift being granted of Wards ſimple'or Taxt, falling within a certain 
time, Quzritur, if the Donator will have Right to the Taxt Ward 
for Terms thereafter. - - A»ſwer. He will have Right to the ſame; if 
the Taxt Ward has fallen within the ſaid time, as the whole time of the 
Ward ; -ſeing Ward is to be conſidered as Jus integram ; and Dies cedis 
when ever it falls, albeit 20» vert. 


Warrandice 


Bond. being Aſſigned with abſolute Warrandice : Quzriter, 
A W hat is the import of the ſaid Warrandice? And if the Cedent 
ſhould be Lyable, if the Debitor be,or ſhould become Inſolvent? Anſwer. 
It will import. only. that the Deþr is true, and dueby a valide Bond ; but 
not that the Cedent ſhould be obliged to warrand the condition of the 


Debitor ; the Law being expreſs to thar purpoſe, thar he {ſhould —_ 
| | | ebers, 
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deberi, but not Debitorem locupletum efſe: As was found in the caſe of Mr.. 
Robert Barclay. 6 Rn 

Ouid Faris, If the Warrandice be 1n theſe Terms ; that the Debitor 
is Locuples, and he be truely ſo for the time, but he becomes Inſolvent? 
Copitandum. 


Infeftment of Warrandice. » 


FF an Infeftment of Warrandice, being only baſe, will be conſtrued to 
be publick by Poſſeſſion ; by reaſon of the Poſſeſſion of the Principal 
Lands? Dunglas. | | 


Waſte. 


WW being committed by a Liferenter orWadſetter; and the Here- 

tor deceaſing or diſponing the Lands ; whether will the Aftion 
for the ſame be competent to the Heir of the Heretor, or to his Executors, 
or Singular Succeſlors? A»ſwer. It is thought, it will belong to the Heir, 
or Singular Succeſſor, being Adio i» Rew; Ando itis by the Exgliſp 
Law. 


Witneſſes Remitted. 


HE neceſſary Qualification of a Witneſs being Honeſty and Inte» 

ity, which though preſumed in all Perſons, yet cannot be 

thought tohave been in theſe, who by ſentence on their own Confeſſion, 
are evidently Criminoft, and guilty of the higheſt Crimes : It would feem 
thata Remifſion may Free as to puniſhment, and may Repone as to all 
other capacities, and as to the Kings own Intereft ; -But not as to that, 
which in behalf of the People, requires Integrity : And the King by a Re- 
miſſion may free a Pain, but not a Guilt, and cannotrepone to Innocency, 


Wi 7teſſes in caſe of T reaſon, 


HE Law of tbe Majeſty, and the Statutes of King William Chap. 

11th, Of theſe wha are — : and the Statutes of Robert the 1p, 

Cap. 34. of theſe who are repelled from Teſiimony, are clear, that Socii Criminis 

cannor be Witneſſes, and convitti & redempti cannot be Witneſſes : Que- 

ritur therefore, ita Perſon convict of Treaſon and Remitted,that he may 

be Witneſsagainſt others, can be Witneſs? Eſpecially,that Law bearing 

That conduttt prece vel pretio cannot be Witneſſes; and there can be no 
greater pretium than a Mans Lite, Skin for Skin %c. 


VVomen VVineſſes. 


Uzritur, If Women Witneſſes may be adnutted in the caſe of Di- 
vorce, to prave Adukery? An/wer. This Queſtion is under debate, 
| upon 
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upon Advocation from the Commiſſars of Edinburgh havins admitted the 
lame: And that they ſhould notbe admitted. 10. That by our Law 
Cap. 34. Star. 2d, Ro. 1/i, Women are not Habile Witneſſes: And by 
the Cuſtom (except iz caſz puerperit to prove the Birth of Children. to 
. givethe Husband the Henetite of Courteſte) and by the Canon Law 'De- 
cretal : De verborum ſignificatione Cap. 10. And on theother part,it 1s urged 

by the Civil Law, they may be Witneſſes except in Teſtaments; and by 
the Canon Law, they may be Witneſſes iz cauſa Matrimoniali, and byour 
cuſtom in Criminibas occultis & domeſticis';. and in atrocioribus, as Viurder 

Treaſon, and Falſchood : And in Anſwer, It is urged, that where the 
Civil Law isaltered by the Canon, that is to be followed ; and that Wo- 
men cannot prove Marriage, and ought norto prove the Diſſolution; and 
in cauſa Matrimonii Witneſſes ſhould be above all exception. Cap. x. de Con- 
ſanguinitate; And itany ofthe Canonifts were ofanother Opinion, it was 
becauſe the effect of Divorce was ſeparatio menſe & Thori, non vinculi; and 
in Treaſon and ſuch Crimes much is indulged, ' ad vindiitam publicam, but 
not ad vindictam privatam, when ſuch purfuitesare only for private intereſt: 
And it is not preſumed, that the Kings Advocat will corrupt Witneſſes : 
and in whatever caſe either by the Canon Law or ours, Women are ad-. 
mitted, Itis only «biconſtat de corpore delifti, which is not in Adultery 

where thereis not a Child : and in whatever caſe (even when the publick 
is concerned) V Vomen are never admitted, but to adminiculate ; And 
Quando concurrit unus teſtis habilis,ſupplet inhabilitatem alterius: And there 
being Fourty or Fifty Procefles of Adultery within this Hundred Years, 
VVomen V Vitneſles were never received : and they are not admitted 7 

cauſa ſcandali before the Commullars, to prove injuria verborum, much 


leſs in Crimine Adulterii. 


Cbligements to employ Sums of Money, for Proviſzon 
of VVives. 


F a Perſon be obliged by Contra& of Marriageto employ a Sum of Mo- 
[ ney to himſelfand hisWife the longeſt liver 1n Liferent,and to his Heirs 
O£4eritur, Tf the faid obligement be nor periormed,what courſe the Reli& 
may take to affe&thereupon his Eftate having no Heirs, Creditors being 
in competition of Diligence ? And if ſhe may not purſue his Appearand 
Heir as lawfully charged, making mention of the Obligement, and that 
the Heir will not perſorm the ſame, and that /oco fact; ſuccedrt intereſſe; 
and therefore to hear and ſee him decerned to pay and make forthcom- 
ing to her the ſaid Sum, that it may be employed conform to the ſaid 
Obligement ; and to hear and ſee it found and declared, that the fame 
Execurion ſhall follow upon the Decreet by Adjudication or otherwayes, 
as is competent to other Creditors ! eT 

Ifa Reli& will be preferable to other Creditors? 


A VVemans Fointure. 


Man getting a Tocher, and giving a Joynture in order to his V Vifes 
Aliment ; and ſhe having a _ Right with him: It he _— 
| L : Bank. 


% 
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Bankrupt will it bealtogether- incfteftual dureing Life ? Ratio Daubitayad;. 

Ttis Alimentary, and ſhe is a moſt favourable Creditor, and otherwayes 

it ſhould be Soctetas Leonina. " | 
 F}Voods. 


T Hen a Liferenter' is Infeft cum Nemoribus: Queritur, Quid Taris, 
y y VYhen the VVood falleth to be cut dureing the Liferent ? 


VV} racks 


F Ships or Barges belonging to this Kingdom,do make Ship-wrack with- 
[ inthe ſame: Qaxritar, VVhether the Repreſentatives of the owners 
may claim the Goods and not the King? Orany Infeft cam Wrack ? Ra 
tio Dabitandi, That by the AQ of Parliament, Fa. 6. Pay. 9. Cap. 124. 
Ships belonging to theſe Nations,where that Law has not place, are to be 
in another caſe than the Ships belonging to the Nations where the Law 
anent Ship-wrack has place: and it ſeems reaſonable,that the King's own 
Subje&s and their Ships ſhould bein alſe good caſe, as rhe Ships of any 
Nation whitſoever ; and rthattheir Ships and Goods ſhould not be loſt 
upon pretence of V'Vrack ; unleſe there were a poſitive Law to that pur- 
poſe: and the foreſaid ARt implyes, that it is Triſfte Lucram, and not to be 
owned but Lege T alionis. | 08 


—— — 


— 


The caſe of the Adnirality of Orknay and Zetland, 


Repreſented in behalf of the King, in Anſwer to 
the Duke of Lennox's Claim thereto. 


Y a Charter under the Great Seal in azo 1603. His Majeſties 
A Grandfather did giveand grant to Lodovick Duke of Lennox the 
A" Office of Admirality,' in theſe terms, Toturm & inteerum Officiuns 
Aamiralitarts noftri- Regni, eum omnibus privilegiis honoribus & Commoditatis 
bas eidem fſpeftantibs. = 
'The faid Charter is not only of the faid*Office, 'But of the Dukedome 
of Lennox, and of the Lands therinmentioned belopging to the fame : 
And as to the faid Lands and Dukedorpe, the ſaid Charter is upon the 
Dukes Reſignation, the ſame having formerly pertained to him ; But as 
to the ſaid Office of Admirality the {ame is not given upon the Dukes Re- 
ſignation,but iscaſten in inthe Novodamas ; whereas the Clauſes of Novs- 
agmys do not uſually contain, as to the Subjeft Diſponed, more nor did 
formerly belong to the Reſigner; ſeing ae novo dare & renovare doth ſup- 


por a former and preexiftent Right, There are indeed Ratifications in 


arliament of Lodovick Duke of Lexzox his Right of the Office of the Ad- 
miralty ; But it 1s to be confidered,that by ancient Laws and As of Par- 
liament, it 1s Statute that heretable Offices ſhould nor be given, or Dif- 
poned 1n Fee or Heretage ; and if they ſhould de fafo be diſpone1, they 
ſhould be given with great deliberation,and deliverance of the Parliament, 
as appears by the Acts 43 and 44 King James 6th, his 11th. Parliament. 


for 


. 
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Rarifications do ordinarly pals in Parhtament, of courſe without voting, 
the very laſt hour af the Parliament when it 18 to diſſolve; and how little 
weight ſhould be laid upon the ſame, it appears by the Ratification pro: 
duced for his Grace the Duke of Le»nox dared 23 of October 1612, which 
doth ratifie the Infeftment Granted to the ſaid Lodovick Duke. of Len- 
ox of the Offices of Great Admiral of Scorland, and of all the Iſles and 
bounds thereof, with the Offices of Lieutenendrie upon the ſeas, and Col- 
lonellſhip, and Juſtice General, and Office of Judicatorie Criminal and 
Civil, with allthe Priviledges, Dignties, and Cafualities of the ſame ſet 
down in the faid Infeftment; albeit no ſuch Infeftment, for any thing 
known, is or can be produced : and the foreſaid Infeftment in the year 
1603 Granted to the-Duke of Lenox is only fimple, ofthe Office of Ad- 
miralitie Regz zoſtri without any mention of the Iſles, or ofthe Office of 
Lieutenendrie upon the Seas or Collonellſhip, and Juſtice General, and 
of the Office Judicatorie Criminal and Civil; .And the ſaid ARt of Parlias 
mentis blank as to the date of the Infeftment which is ratified ; whereasif 
there had been any ſuch Infeftment of the Tenor and Extent foreſaid, it 
would have then been produced the tyme of the {aid ratification; And if 
ithad been then produced, the ratification would have expreſſed 'the 
date of the ſame. 

It Appears by certain other papers now produced by the Duke for 
clearing his intereſt, That the claim of that Honourable Familie was on- 
ly of the Office of Admiralitie of the Kingdom, without any mention of 
the Iſles, and much leſs of Orkzay and: Zetland; in lo faras his Majeſtics 
Fathers letter 16 June 1628, of which the extraQ is produced , doth bear, 
That he had been pleaſed to ſign a ſignature, In favours ofthe Duke of 
Lennox of the Heretable Office of Admiralitie ofthis his Kingdom : And 
inthe Ac of Parliament produced of the date 28 Jane 1633, Mention is 
made,that the deceaſed James Duke Lennox ftood Infeft as Heir to the 
ſaid Lodovick Duke of Lennox, in the Office of Admitalitie ofthis Kingdom, 
without the leaſt mention of Orkzay and Zetlazd. | | 

It appears by the Writs produced for the Duke, That until the Earlof 
Mortouns Grand-Father obtained a gift and Right of Orknay and :Z;rland 
from his Majeſties Father ; The Duke of Lennox's Right, as to the ad- 
miralitie of O7knay and Zgland, was ever queſtionedand controverted by - 
his Majeſties Officers; In ſo far, that upon the laft of Merch 1628, The 
King did ſet a Thck of the Earldome of Orknay and Zzrland To Archibald 
'Lord: Naper, Containing a Right likwayes of the Admirllitie within the 
Bounds of Orknay and Zytiand: And the Earl of Lizlithgow having 2p- 
peared in behalf of the Deceaſed James Duke Lennox, The faid Lord Na- 
per Declaired, that he ſhould be ruled as to the ſaid Right of Admirality, 
according as his Majeſtie ſhould declare his will thereanent ; whereasif the 
Dukes Right had been clear and unqueſtionable, neither a Tack would 
have been ſet of the Admiralitie of Orkzay and Zztland, neither would 
there have been any Reference made to his Majeſtie ; Bur upon the Earl 
of Linlithgowes appearing, and repreſentation of the Dukes Right, the 
Clauſe of the faid Tack as to the Admiralitie of Ortzay and Zz7t/and,would 
have been Deler. | | 

As to Poſſeſſion ; the Earles of Mortoun have been in Poſſeſſion of the Ad- 
miralitie of Orkzay, upon a Gift and Right from his Majeſty, ever ſince the 
Earle of Mortouns Grand-Farher obtajned the Right of Orkray. L 

| S 
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as. 


There is produced for the Duke, The double of a Gift granted to the 
Earl of Linlzhgow of the Admiralitie of the whole Kingdom of Scotland 
and I/ies thereof, and of the Lieutenendrie, Juſticiarie and General of the 
Sea; with conſent of the Deceaſt James Duke of Lenox and of his Curators 
the faid Earl being a Confident Perſon and Relation of the ſaid Noble 
Familie, And without prejudice of the Dukes Right: But it is to be Con- 
ſidered, thatthe ſaid Paper is only a Double and not Authentick, And the 
faid Right is only Granted dureing the Minoritie of the ſaid Duke of Ler- 
20x, and is given upon a Suppolition and Narrative of the Dukes Right; 
Whereas no Right has been, or for any thing that can be ſeen, can be 
ſhowen; That the Dukes ofLen»ox have Right expreſely of the Admirality 
of the 1/es, and of the offices of Lieutenendrie and Julticiarie. | 

As to the Priviledges and Caſualties belonging to the Admiralitie of 
O-4nay and Zetland, it is repreſented, that the Priviledges and Caſualities of 
the Admiralitie are not ſpecified nor detyned in any Charter or Record, 
for any thing that docs appear : the Charter foreſaid granted to Lodovick 
Duke of Lennox in Anno. 1603, bearing only (asfaid is) Cam Privilegijs 
& commoditatibus eiſdem Spettantibus; And the Charter granted to Adam Hep. 
burn Earl of Bothwell in the Year 1511 ( which is the moſt ancient Record 
of Admiralitie that we have ſeen) bearing only the ſaid Office of Admiral 
Totius Regni, to be givento the ſaid Adam, Cum omnibus Libertatibus Profi- 
cuts & eſchetis ejuſdem, without mention'of the Iſlesof Orknay or 2tland, or 
ſpecificing the Libertiesand Caſualities belonging ro the Admiralty. 

It Appears by an Att of Parliament Intituled concerning certain abuſes 
of the Admirals proceedings, being, 156. ACt of King. James 6th. his 12. 
Parliament ; that upon pretence of an Infeftment granted to Fraxcis Earl 
of Bothwell of the Admiralitie of Scorlard, containing greater Specialities 
and diverſeClauſes which were not in the former Infeftments of Admirality, 
The People being oppreſſed did Complain, and by rhe faid A& it is Sta- 
tute, that the Admiral and his Succeffors ſhould exerce no Juriſdiction nor 
exact no Dutie nor Caſvalitie, But that which was in uſe to be exerci- 
{ed and taken by the Admiral for the tyme, before the Death of Kin 
James 5th: And therefore it is humblie conceived, that whoſoever ſhall be 
found 10 have Right to the Admiralitie of Orkzay and atland, It is fit 
that the Priviledges and Caſualites of the ſame, be ſo defyned and cleared, 

that the Fiſhing, Trade,and Traticque be not interrupted nor diſturbed; 
And that his Maieſty be not prejudged of his Rents of Urzay. : 

It is humblie repreſented to his Majeſties Conſideration, The Records 
being for the moſt part lolt,which might have cleared hisMajeſties In:ereſt; 
and the Right of Admiralitie being Granted to the Dukes'of Lennox in 
manner forelaid; and neither the Dukes Right nor the Right of Admiralitie 
granted to the preceeding Admirals being 1pecial as to the Iſles of Orkna 
and Zetlazd; andthe ſaid Iiles of Orknay being the Kings Prorertie, and 
feued only tothe Earles of Orkzay, and now Annexed to the Crown; and 
the faid liles being fo remote and of fo vaſt an extent, and formerlie poſ- 
ſeſſed by the King of Deamark; and upon TranſaQtions with the faid King | 
which are not very ancient, being reunited to this Kingdom ; Whether 
or not the Right of Admiralitie granted to the Dukes of Leznox ought to 
be extended to the ſaid Itles of Orknay and Zytland? 
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DECISIONS 
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COUNCIL and SESSION, 


In ſome Weighty and Important 
Aﬀairs before them. 


' Beginning the- 7. of December 1665, and ending the 29. of Fane i 677 


Decifion tft. Veatch contra Duncari, 7. December 1665. 


4 HE Clauſe cum molendinis & multuris, importeth freedorit 
from aſtriftion, though it be only in the Tenendes. Me refe- 


rente; | 
D. 5. Burnet contra Leys, t 2. Decemb. 166 3+ 


He faid Mr Robert Burnet Son to Alexander Burnet of Leys being 'pro- 
vided by his Grand-Father Sir Thomas Burnet of Leys ( his Father 
having deceaſed before) To the Sum of 50000. Metks, to be payed after 
his age of 25. Years; with Annuatrent after that time conform toa bond ; 
purſued his Nephew Leys for the Annualrent of that Sum ; at feaſt for an 
Aliment until he ſhould attain to that age : Upon that ground, 'Fhat he 
could not ſtarve ; and that his Grand-Father, whom the Defender repre- 
ſents as Heir having provided him, as ſaid is, to the foreſaid Sum to be 
payed at the time forelaid, did acknowledge that he was oblged to = 
| Aaanz 2 , Vids 
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vide him being, his Grand-Child : and that until the time his proviſion 
{ſhouid be payable, he and his Heirs were Iyable to his: Entertainment 
being Debutum Naturale. 

The- Lords this day did Demurre: And the caſe being of conſequence 
as to the preparative, thought fit it ſhould be turther thought upon. 


DPLE -- :. F erguſon contra More.” Erdent die. 


N the caſe Fer2uſor contra More, the Lords Found That Compenſation 

ſhould not be granted againſt anAſſigney upon a Debt of the cedent Af 
foned to the Suipender; unleis intimation had been made to the Cedenr, 
betore the Chargers intimarion of the Aſſignation made to him'by the Ce, 
dent. ” —— 


DJ 4- Inter Eoſtem, at FI 


N the ſame caſe, two Perſons being obliged Conjunctly and ſeveraly 
as principal Debitors, to pay a Tocher, without a clauſe of relief pro . 
rara, It was found that de Jare ineſt. bs 5 


D. 5. Pringle contra Cranſton. eod. die. 


N the caſe Pringle of Greenknow contra Cranſtoan, Found that a ſubvaſ- 
{al being infeft by a Barou cam Curiis & Bloedwitis, may hold Courts 
and unlaw for Blood. 


D. 6. Eleis contra Keith and W. iſeneart, 15. Decemb. 1 665] 


N the caſe betwixt Mr John Eleis. and Mr Alexander Keith and Wife- 

heart,It was Found That Elizabeth Keith Spouſe to Mr William Wiſeheart 
Miniſter at Leith, having by Bond, granted by her Husband and her, 
obliged herſelf to-pay to the ſaid Mr. Johz, the Sum of 6000. werks: and © 
for his further.ſuretie to intett him in certain Lands pertaining to her; 
which bond contained a procuratory of ref1gnation: The ſaid bond though 
null as to the obligement to pay the {aid Sym, was vakde as to the Right - 
of the Lands: And that the ſaid E/;z«beth, having thereafter diſponed the 
faid Lands indetraiid and prejudice of the faid Mr John,was lyable tothe 
faid Mr John,and ujon thar ground, The Lords found the ſaid Mr John as 
Creditor to the ſaid £/7zaveth, might queſtion any fraudulent Rights made 
by her to-his prejudice; | | = 


D. 7. Grants and Row contra Viſc. of Stormont, eod. dis. 


Avid Viſcount of S'orment having obtained a Decreet of ReduQion:. 


againlt _ Grs#ts, of their Right of certain Lands, tor not 
production. | . Grazts and Row, did reduce the 1a1d De- 
Creet again{t now p z/cort of Stormont, upon production of rhe 


Rights called for in the firſt iZecreet: And in this Reduction, 7 6+ Lords did 
{utter and admit the laid U7/cormt to infift inthe faid firft Reduction, he pro- 
duceing the laid David Viſcount of Stormont his Riglit and 1n{tructing that 
he reprelents him; Though the faid firſt Procels was not transterred in 
the 


of Conncil and Seffon. AV%S " 


the Perſon ofthe ſaid Viſcount ative; and againſt the Piirſuers of this Re- 
duCtion paſſive ; and the ſummonds of ReduCtion,whereupon the firſt De- 
creet, proceeded was not produced : Which The Lords allowed to beſup- 
plyed by production of the Decreet, and a paper containing ſuch reaſons 
74 Reduction, as Stormont thought fitto give in: And that inreſpe& it 
was the faulr of the Defenders in the firſt ReduQtion, that the Writs were 
not then produced: And they and thele having Right from them being re- 
poned, it was juſt that S:or-0xt and his Heirs ſhould be likewiſe reponed- 


D. 8. McLeod contra Toung. . 19. Decemb. 1665. 


"I 


JJ/ 4%er Young, Harie Hope and having Written to the Lord 
'/ McDonald, that they had commiſſionated Donaldſon to buy 
Cows for their uſe; and that for ſuch as ſhould be bought from him they 
obliged themſelves to pay all ſuch Bills as ſhould bedrawn uponthem : and 
the {aid Donaldſon having drawna Bill upon the faids Perſons and any of 
them: Foard, that in reipect they were partners and /oc//as to the bargain, 
and the Lord McDonald had upon their letter truſted and fold the Cows to 
the ſaid Doxald/on, they ought to be lyable zz /olidum conjunaly and ſe- 
veraly. 


D.g. Dickſon contra. Sandilarids. 21. Decemb. 1665, 


the caſe betwixt Dickſon of Kzlloch and Sandilazds his Mother 
[uma her preſent Husband: It was Found,that a Husband being obliged 
by ContraCt of Marriage, to provide the liferentoffuch Landsas he ſhould 
acquire during-the Marriage, to his Wite in liferent; and to the Heirs of 
the Marriage : and his Heir being purſued for implement, and for reſig- 
ning certain Lands acquired by the Husband fora liferent' to the. Relic - 
The Reli& her liferent and Right ſhould be with the burden ofa Sum of 
Money borrowed by the Husband, for making the ſaid purchaſs; as to the 
Annualrent of the {aid Debt during the ReliQs Lifetime. | 
The Lords conſidered, that though, in order to other ends and effes, 
and in ſpecial to determinethe Succeſſion in favoursof an Heir of con: 
queſt, whatever Lands are acquired by any. perſon .zitulo ſingulariare 
eſteemed Conqueſt : ' yet in Contratts of Marriage ſuch obligements anent 
conqueſt, are to be underſtood of whatis acquired by the Husband with 
his own means and Moneys; ſeing what is acquired otherwayes ( the 
Price or a part of it being borrowed, and the Husband being Debitor for 
theſame) upon the matrer,and in, effeQ; is nor conqueſt and a free acceſſion 
to the Husbands Eftate; in ſo far as the Price'isa'burden upon the Husbands 
Eftate : and as the Husband, if he had been charged himſelf, might have 
ſatisfied the obligement by giving an Infefrment wirh. the foreſaid burden, 
Þ the Heir may do the ſame. dh | aa 


D. 10.  Lepar contra Burnet, | . 33. Decemb. 1665. 


I the caſe betwixt Lepar and Dam Rachel! Barnet and the Laird of Preſ* 
tour her preſent Husband ; theſe queſtiofis were agitated and decided. 

1. If a Husband get, in 'Tocher with his Wite being ag Heretrix , 
Bbbb | | more 
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more than an ordinary and competent Tocher,which he might have gotten 
with another ; The Husband and his Heirs will be lyable, after the Mar-= 
riage is difſolved by the Wites deceaſe, i quantum lucratus eſt, for the 
Wi ifes Debt: And the /ucrum will be confidered,to be the benefit he has got- 
ten above an ordinary 'Tocher. | 

2. TheLords inclined tothink, That though a decreet of regiſtration 
was obtained againſt the Wife and her Husband for his intereſt ; 'T he Hus- 
band will not be lyable, the Marriage and his intereſt ceaſing: And that 
an ordinary Tocher being ad /uſtinenda onera, is not lucrum.. 

3. Heirs portioners are lyable for their own part; reſerving aCtion in 
caſe any of them become irreſponſal : and if the Creditor having done dili- 
gence cannot recover their parts, he may have recourſe againſt the reſt. 

4. It was moved ( butnot decided ) whether the others being »oz ſol 
went, The reſponſal Heir ſhould be lyable tor their proportion iz ſolidum ? 
Or only for What he has gorten of the detunQs Eſtate ? | 


D- 11. Bryand contra Grhame. 2. Fanuary I 666. 


N. the caſe betwixt Mr Andrew Bryand and George Grhame, The ſaid 
# Georgebeing conſtitute aſſigney to a Bond granted by the ſaid Bryend to 
Thomas Tack: And having charged thereupon, The Suſpender offered to 
improve-the Bond ; and urged the charger to bide by the ſame, which he 
was content to doein theſe terms. Viz. That he did abide by the ſaidBond 
as arucly aſſigned and delivered to him by the cedent : And that the cedent 
would compear and abide by the ſame as a true Bond. "The Suſpender an- 
ſwered, that the cedent was /apſzs, and had come out of Priſon upon a 
Bonorum; and therefore he ought to find Caution to compear all the dyets 
of the Proceſs. The Lords found, that the cedent ſhould abide by the ſaid 
Bond; with certification, that if he ſhould not appear when the Lords 
ſhould think fit,for clearing the queſt on anent the falſehood of the Bond 
by his oath or Examination ; the Bond ſhould be declared to be void ; and 
to make no faith bothas to cedent and affigney. 


D. 12. Falconer contra E. of Kinghorn. 4. _ "ii "64h; 


He Laird of Dram as Principal, and the Earl of Xzzghor» and others 
| as Cautioners,being Debitors to Robert Falconer by a Bond granted 
in anno 1640; And the ſaid Robert —_ purſued this Earle of Pe ng horn 
( as repreſenting his Father ) upon the ſaid Bond : It was tins the 
Bond was null as to the Earl of Kjnghorn , in reſpe& there was no wit» 
neſs deſigned to his ſubſcription: And it being Replyed, that rwo of 
the name of Lyox were ſubſcribing witneſſes; and tho they were neither 
deſigned witneſs to Kynghorz, his lubſcription, but ſubſcribed witneſs 4- 
definite; and albeit they were not otherwiſe defigned, as they ought to 
be conform to the A& of Parliament by their Dwelling or otherwiſe; 
yet they were truely witneſſes; and the purſuer may and doth now de- 
{ſign them: and this Defender had no prejudice, one of the witneſſes be- 
ing yet on life: -Sq that if he thought fit. to improve, the means and 
direct manner of Improbation was yet competent. 
The Lords allowed the Purſuer to deſign, which they would not have 
done, if both the witneſſes had been deceaſed. 
D. #3 


of Council and Seſrion " ; 75 


D.1 2. Lady Bute contra Sheriff of Bute. 5. Fanuary 1666, 
"JT He Lady Bute Dam Grifſe! Campbel being Contracted and Pre” 


claimed with Mr. James Grahame, in the interim before her Mar» 
riage, Was induced (and as ſhe pretended forced) to grant a Diſpoſition, 
and Diſcharge ofa part of her Joynture in favours of her Son the Sherrif 
of Bute; he having,after the firſt Proclamation of their Bannes,ft$þped any 
further proceding until he extorted the {aid deeds, = 
The Loras ( in a ReduQtion of the faids deeds at the inſtance of the Lady 
and her Husband ) ford, that poſt Sponſalia and Barna, ſhe was not /«3 
4aris ; and could doe no deed in prejudice either of her Husband or her ſelf 
without his conſent : And that ſhe was in the ſame condition,as if ſhe were 
Marryed. And thereforethe Lords found the reaſons relevant,for reduceing 
the ſaids Rights, bothas to her Husband and her elf. | 
It was alledged, that the Husband had conſented, in ſofar as after the 


Aids deeds were done, he knew the ſame; and yet proceeded to Marry : 
The Lords repelled the Alledg ance. $4 


D. 14. Oliphant contra Drammonil 6. Fanuary 1666. 


N a ſpecial Declarator,at the inſtance of Sir James Drummond of Machany 
[| having Rightby Afſignation, to the Eſcheat of the Lord Rollo, and his 
Brother Sir Johz2 Rollo of Bannockburn; from Walter Stuart Donatar to the 
fame : Sir Laurence Oliphant and Gavin Drummond, Who were alſo Dona« 
tors to the Eſcheat and liferent ofthe ſaid Rebells, and had recovered a ge- 
neral Declarator ; and had intented a ſpecial ; having compeared and 1 
fireing, preference, alledging that the purſuers gift was null and ſimulate ; 
in reſpe&t by the A& of Parliament 1592. cap. 149. Preſumptio juris & de 
jare, 15introduced: And it is ſtatute, that it ſhall be a relevant exception 
againſt any pretending Title by Aſſignation or Gift of Eſcheat of the Rebel, 
to alledge,chat the Rebel his Wife and Bairns remained in poſſeſſion; and 
it was ſubſumed;thar the Purſuer and his Cedent had ſuffered the Rebel to 
continue in poſſeſſion, ſince the date of the Gift iz Anno! 1658. 
The Lords found, that the Rebels having been in poſſeſſion a confider- 
able time by the ſpace of five years or thereabout; the Gift, by the A& of 
Parliament, is preſumed, to. be ſimulate. ailk 2 Bs. 
* 2. Thatthough the Donatar Walter Stuart was a Creditor, it doth not 
alter the caſe; Seing he might be. (and Law preſumeth he was ') fatiſ- 
fied; and Gifts being ordinarly. affefted with Back-bonds, it was his fault 
that he was not {atisfied: And that he ſhould not by his: negligence and 
colluſion prejudge other Creditors, who would have Right after he had 
been ſatisfied, ALS 7 
3- That the Purſer having aſſigned his Right, the aſſigney is in no 
better caſe, & atitar jure Adathoris. | 
4. Tharthe reply, thatthe Lands were compryſed,is not relevant; un<« 
leſs it were alledged, that the Purſuer or his Cedent had done diligence ro 
attain poſſeſſion, but was exgluded by the. compryſer. Jo: Hay Clerk. 


D. 15. Brown contra Veatch and Scot. 9. Fanuary 1665. 


TN the caſe Brown contra Veatch and Scot, It was found, after contentious 
debate iz Przſentia, At the Barr, and betwixt the Lords; That an 
| Infeft«- 
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Infef:iment of Warrandice baſe, to be holden of the granter, ſhould be pre- 
ferable to a publick Infeftment of property granted thereafter holden of the 
Superior, and cled wih poſſeſſion diverſe years: And that the poſſeſſion 
of the Principal Lands {ſhould be interpreted the poſſeſſion of the War- 
randice Lands. Some of the Lords were of another Iud2ment upon theſe 
grounds. 1. By the At of Parliament Ja. 5. par. 7. cap 150. ( Entituled 
proviſionand pains of them committand fraud in alienation and otherwiſe) 
a publick Infeftment 1s preferable to a baſe not cled with poſſeſſion though 
anterior: And both the verbs and Ratio Legis, do wilitate in favours of the 
Heretor by a publick Infeftment ; The intention and end of the Law 
being to obviat fraud and prejudice by latent Infettments : And it being 
all one, as to the intereſtand prejudice of the party who acquireth Lands, 
whether the privat and latent Infeftment bea Right of property or War- 
randice, Seing an Infeftment of Warrandice, when the principal Lands 
are evicted, becometh an Infeftment of Property. 

2. The AQ of Parliament foreſaid of K. Ja. 5th. is not taken away 
by the Act of Parliament K, James 6. Par. 17. anent Regiſtration of Seaſins; 
in reſpe&, an Infeftment of property being baſe, though Regiſtrate and 
Anter1or,will be null in prejudice of a party, who has acquired a Right by 
a poſterior publick Infeftment : And both the faids Acts of Parliament, be- 
ing rewedia que tendunt ad eundem finem, though the hazard be nor ſo great 
as to the prejudice by latent and private Infeftments, ſince rhe A of Par- 
liament anent Regiſtration of Seaſins: 'Theſaid Act of Parliament 1617. 
doth not derogate to the Att of Parliament, KR, Fa. 5. | 

3. As to that pretence, That the poſſeſſion of the principal Lands is the 
poſiefſion of the Warrandice fittione Faris, It was Anſwered, That there 
15 no ſuch fi#io warranted by any Law: and fo itis Fidtio, but not Faris. 

24o, It is a FitiocontraJus,@ cui Jus reſiſtit, inreſpeQthe Heretor by the 
publick Infeftment of property. being in poſſeſſion, no other perſon can be. 
{aid to be in poſſeſſion, ſeing there cannot be two Domini iz ſolidum, nor 
two Poſſeſſores by diſtin Rights, having no ſubordination or dependance 
one upon another, as Liferenter and Fiar, - Superior and Vaſſal, Maſter 
and Tennent ; or ſuch like. 

4+, It isclear, that the poſſeſſion of the principal Lands cannot be 
thought the poſſeſſion of the Warrandice ; Seih of after Fourty Years the 
principal Lands ſhould be evicted ; and a purſuit for Warrandice and 
recourſe ſhould be in:ented upon the Rightof Warrandice, though Pre- 
{cription cannot be obtruded, yet if there be any defect in the Inteftment 
of Warrandice, as v. g. The Diſpoſition' is ſubſcribed by one Notar, 
or {ſuch like.; "The ſame may be alledged : Whereas, if that Infeftment 
were cled with Fourty Years Poſſeſſion, the Right would be preſcribed, 
and could not be queſtioned upon any Ground whatſoever, but Falſchood. 

In this Proceſs, 'It was Que#ioned whether'the Heretor, who had the 
publick Intetrment, having been in Poſſeſſion above Seven Years, ſhould 
have the beackite of a poſteflory Judgement, 'until a Declarator and a De- 
Creet 772 Per i70710. 4 Gy 

Some of the Lords thought, that in the caſe of Warrandice, the Heretor 
ſhouid not have the benetice of a Poſſeſlory Judgement againſt the Purſuer 


upon an Infefrmenr of Warrandice; quia non valcbat agere: But the que- 
{tion was not decided. +” 


D: 2&6 | 
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of Cond and Seſjron. '9 z 


D. 16, Cranſton coritra Wilkiſon, it 4 Fuly 1666, 


Etwixt Cranſton and Wilkiſon, TE was Found (Newbyth Re 
B That a Perſon being conveened as repreſenting Ke Ra __ 
alledged to be vitious Intrometter to thePurſuers Debitor ; the Title being 
paſſive and penal could not be a Ground of Action againft the' Defender 
ro make him Lyable to the whole Debt; Bur. only in {6 far as ſhould be 
proventhe Defunct did Intromet,and wasLocupletior : qnia attio penalis nox 
rranſfit inheredem: And the Defun& if he had been purſued in his own 


Lite, might have purged the faid Title. 
D. 1 Te Burnet contra Tobriſton I'7. Tuly 1666: 


Ohnſton of Froſterhil having Diſpohed his Lands with abſolute War 
7 randice in favours of Gordoz of Birſemoir, Reſerving his own and 
his Wites Liferent : and thereafter having Diſponed the ſame Lands in 
favours of Mr. William Johnſton; who did- obtain the firſt Infeftment + 
And being charged at the inſtance of Alexander Burner, having Rght by 
Aſſignation to the Diſpoſition in favours of Birſemoir ; The Letters were 
found orderly proceeded ; notwithſtanding the Suſpender alledged the 
Charger had no intereſt dureing the Suſpenders Life ; .Seing he never 
did nor could poſſeſs ; by reaſon of the Reſervation foreſaid. A4»d the 
Lords found a difference, when Warrandice is craved upon a deed of the 
Party obliged, and upon any other ground: ''And'.that as to his deed 
he may be charged to purge it, without neceſſity to alledge a Diſtreſs. 


D. 18, Wedderburn contra Scrimzeour, '1 8. Jul. 1666, 


Father having left a Legacy, thinking his Wife was with Child ; 
A in theſe terms, That it his Wite ſhould have a Male Child the Le- 
eatar ſhould have the Sum of 4000 Merks: . And that if ſhe ſhould have 
a Daughter, the Legatar ſhould have the Sum of : 5000 Merks. = | 
The Lords Found, "That though ſhe had no Child, the Legacy ſhould be 
effefual ex preſumpta voluntete Teſtatoris ;, ſeing it cannot be though, but 
that he rather intended a Legacy for him, if he had no- Child ; "Than in 
the caſe ſhe ſhould bring forth a Child : Ez iz conditionibus primum locuma 
obtinet voluntas Defuntti, eaque regit conditiones. LL. 19. ff. de conditio« 


_ wibus. Newbyth Reporter. 
D. 19. Steill contra Hay. Eeod. die. 


| Tennent being Eje&ed, EjeHtion was /uſtained at the Maſters ins 
ſtance; though the Tennent did not concur : But it was not ſu- 
ſtained quoad omnes effetFus, viz. ASto violent profits, Turamentum in lis 
em; but only that the Maſter ſhould be in the lame condition he was be- 
fore the EjeQ:on ; and ſhould have the ſame manner of poſſeſſion as if the 
Land were not void; and to uplift the duries ; and to put inand remove 
Tennents. And for the Bygone ordinary Duties, 1n the ſame Proceſs, 
it was Found, that the purſuer, though he was not Infeft, but only Ap- 
pearand Heir to the Purſuer who was Infeft,might purſue the ſaid Action, 


t0 recover his Poſſeſſion, having been in poſleſhon before. | | 
Ceccc - D: 20 
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D. 20. _  Hedderwick contra Wauch. Eod. die. 


HE Commiſſioners for the Borders,upon theVerdif of the Inqueſt 
| that the Pannel was guilty of Receipt of Theft, having ordained 
the Pannel to pay 100 (ib. Sterl. within a ſhort time ; and if he ſhould faill 
to be ſent to Barbadoes and loſs his Eſcheat, 'The Lords Found, That by that 
Verdi&, there did ariſe to his Majeſty, the Caſuality of his Eſcheat: 
W hereof there being Jus queſtam ; The King and his Donator could not 
be prejudged by a Doom which is contrary to Law : And: that in ſuch 
caſes of Capital Crimes, the Law having determined the pain, and eſpe- 
cially the loſs of the Eſcheat ; no Judge (even the Juſtice General) could 
moderate or leſſen the ſamen. EO 


LL. f21.  Biſtet contra Broun. 19 July. 1666. 


JT was Found wemine contradicente ; That a Stranger re{iding in Holland, 

4zimo morandz or elſewhere; Though by the Law of the place, his 
neareſt of Kin, without confirmation, has Right toall Goods or Debts be: 
longing to him : Yet if the Debtor Goods be due by Scots-mer, or bg in 
Scotland, they cannot purſue for the ſame, unleſs the Right thereof be 
{etled uponthem, according to the Law of Scor/ard, by conhrmation if they 
be Moveables : Or by a Service if they be Heretable. Hey Clerk. 


D. 22.  - Thomſon contra McKitrick. Eod. die, 


. _+ * * 


an. 
_— OC —_ 


Oand, that a Compryſing may be deduced upon an Heretable Bond, 
whereupon'Infeftment had followed, the ſame being payable withour 
requiſition; albeit a Charge of Horning do not preceed; ſeing there may 
be poinding upon ſuch a Bond : And there is Eedem Ratio as to Compry- 
ſings ; and theDenounciationa is a ſufficient Intimation, that the Com- 
pryfer intendeth to have his Money. Ze Clerk. | 
In the ſame Cauſe, The Lords having ſuſtained a Seafin of þur 2ge 
Lands, whereto the Sheriffclerk was Notar, there being no Town Clerk 
for the time, by reafon in the time ofthe Engiiſb Uſurpation, The A 
ſtrates and Clerk refuſed the Tender. The Lords Found, That he 
Seaſin being within Burgh, though not under the hand of the Clerk, was 
' not null upon that Ground that it was not Regiſtrate; Becauſe thoug 
the reaſon of the AE of Parliament for Regiſtration of Seaſins, and the 
exception of Seafins within Burgh,be, that Seafins within Burgh are in uſe 
to be Regiſtrare by the Clerks in the Towns Books ; yet the {aid reaſon is 
pot expreſt inthe Act of Parliament: and the AQtof Parliament excepting 
Burgal Seaſins, the Party was i# box fide to think that there was no ne- 
ceſſit of Regiitration, | 


D. 23. _. Ekeis contra Wiſeheart Eqd. die. 


A Wife being obliged with her Husband to pay a Sum of Money, and 
to Infeft a Creditor in her Land : Though the Bond was not fſtain- 

ed as to the perſonal obligement to pay, yet it was found valid as to the 

obligement to Tafett, and the Procuratorie of Reſignation contained in the 

| Bond 
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Bond: And the Wife notwithſtanding, having Difponetd her Land. ſhe 
was found Lyable for the Sams as Dean and Tremeſt -n 

This Deciſion keemeth hard, In reſpett albeit a Woman may Diſpone 
her Land with conſent of her Husband; yet ſhe eannot bind to pay a 
Sum of Money ; And in the caſe foreſaid, oz agebatur that ſhe ſhould 
Diſpone her Lands ; But that ſhe ſhould be 'Lyable to the Creditor, and 


for furety he ſhould be ſecured in herLand, And the principal obligation 
being void, the acceſſory of ſurety could not ſubſilt, 


Jz was debated but notdecidied, whether the Tenot of a Compryling may 
_*® bepraven ; there isan Act of Par/zament, Jo, 6. Parl. 6. That the Te- 

nor of Lettersof Horning fthoukd not beproven ; and there is Eademif not 
more. Ratio as to:Comprylings, the” Solemnities being greater and more 1 
And if a Compryfing, whick is in effectthe Execution of a Meſſenger, 
may be made up bya probation of the 'Fenor; a paritate vationis, Poind+ 
ings, and Interruptions of Prefcription by Cizations, and Executions, 
and Intimations of Affignations, may be made up by Witneſſes; and Ar- 
reſtments and Decreets. | 


D. 25. Miniſter of Maram contra Bairfoot. Eodem die. 


T HE Miniſter of Mera having purfyed a Reduction ofa Tack, ſer 
by his predeceſſor ; upon that Ground that it wasabavethree years, 
without conſent of the Earl of Bucc/eugh Patron for the time : The Tack 
was ſuſtained, in reſpect Francis Staart had conſented, in whoſe Favours 
Buccleugh, by aDecreet Arbitral, was obliged to denude himſelf of the 
Patronage. ER 

This , ſeemeth to be hard; ſeing Buccleugh was full Patron, and 
was nor C:1uded by the ſaid Decreet: And the Right of the Patronage 
might cher have been Compryſed from him, or Diſpaned by him ef 
fectually, notwithſtanding at the ſaid Decreet, which did net ſettle the 
Right of the Patxonage in the faid Fraxcis his perſon ; bnt was only the 
Ground of a perſonal Action againſt Bucclezgh, for denuding him of the 
Right of the Patranage : And as Franciscould not preſent, ſo hecould not 
conſent as Patron to Tacks: Upon theſe conſiderations diverſe of the 
Lords were of the eontrair Opinion: 


D. 26. McKenzie contra Fairbolme 2.4. July. 1666. 


| by the cafeof Mckenzie againſt Mr. John Fairholme : Sir George Mcken- 
zie, having by way of Reduction queſtioned a Bond granted by his 
Father, and himſelf as Cautioner,as null ip/o fai?o : Upon that Ground that 
he was Minor when he Signed the Bond : And his Father being Admint- 
ſtrator of the Law, and in effe& Curator to him, had not Authorized him 
as Cautioner; and could not be author 1 Rem ſuam, the Purſuer becom- 
ing Cautioner ix Rem, and at the deſire and in behalf of his Father, 

The Lords did not this day decide the Queſtion ; ſome being of Opini- 


on, That a Father,though if his Children be Impaberes and Pupils, = _ 
| utor 
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Tutor and Adminiſtrator of Law, ye he is: not Curator'to his Children 
being Paberes: Seinga Son if he ſhould defireother Curators tobe given 
him, his deſire could not be refuſed : Er habenti Caratorem Curator no 

datur. Vide infra 26. Jaly 1666. And 7. Decemb. 1666, . 


D. 27. P etrie contra Richart. eod. die, 3, 


Rbart of Authnarant having a Wadſet of 12000, Merksfrom Buchen of 
Portlethem; did thereafter enter in a ſecond Contract with Buchans 
Son and Heir who had Right tothe reverſion; and diverſe years Back-tack-= 
duties being accumulated and made a Principal Sum, it was zgreed that 
there ſhould be nd Redemption but by payment ofthe Sum contained in the 
fid ſecond Contra, made up-as ſaid is of the Sum contained in the-taid . 
ſecond ContraQ,, and the Back-tack-duties ; and by payment of the*An- 
nualrents ſo accumulated : Mr Petrie Proveſt of Aberdeewhaving acquired 
the Right of reverſion,and having uſedan Order of Ns at there- 
upon having intented Declarator, it was alledged, that he ſhould have con- 
figned the Sum, contained in-the-faid ſecond ' Contratt, which he could 
not misken, by reaſon as: he not-only knew of the ſaid ſecond Contra& 
before he acquired the {aid Right, but acted in relation tothe ſaid Contract 
and in effect homologate the fame: In ſo far as, 1. By the ſaid ſecond 
Contract he and certain other perſons being nated and appointed to de- 
termine the queſtion, betwixt Richart and Buchan, what ſhould be. paid 
to Bucher for the charges he had been at in proſecuting his Right againſt 
Richart, The ſaid Petrie had accepted a fubmiffion relating to the faid 
ſecond Contract, det. 1 a Decreet arbitral did follow, ordaining 3oo. 
merks to be paid to. Buchan for his charges. 2, By the ſecond Contract, 
Bachan was obliged to cauſe- Petrie ( being his friend) to give bond. that 
he ſhovld engage for Bachar's performance of the ſaid ſecond ContraQ: 
and accordingly Buchas being charged to fulfill that head of the ſaid Con- 
traQ, had: procured'a Bond from the ſaid Perrie and produced it ig. 
Judgment the tirhe of ' the diſcuſſing of the ſuſpention. 3. Pervie 
had affigned the 3oo. Merks of charges modified by himſelf; 'and; 
the! inſtrument of intimation of the Affignation mentioned the {aid 
Sum © to have been” modified - by the Decreet arbitral; proceeding 
upon the ſaid Contract: From theſe Acts it was urged, that knowing and' 
having homologate the ſaid Contract in manner foreſaid, he was  peſſims, 
fide totake a Rightin prejudice ofthe Defenders, and to pretend to be in 
better caſe than his Author. | | 
The Lords notwithſtanding Found that the faid ſecond Contract not being, 
Regiſtrat in the Regiſter of Reverſions, he was not obliged to take notice 
of it ; and might redeem by payment ofthe Sums contained in the firſt Cons 
tract. It was acknowledged by ſome of theſe who were for the deciſion, 
- that theſe Acts imported an Homologation, But the ſecond Contract 
though by our Law valid, was not favourable, and was againſt the com-. 
mon Law; in ſo far as the accumulating Annualrents to be a principal. 
Sum, is #ſure* uſurarum wnerwep@>. I have often urged that favour is not. 
omen juris, and Law ought to be uniform, and not Lesbis Regala plyable 
and variable upon prerences of favourable or not favourable: Sed Punquam 
eredita Teacris Ca Wks | Fs. 
| D. 28, 
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D. 28. Harper contra Hamilton. 25. July 1666. 


| by rhe caſe Mr John Harper contra Hamilton his Vaſſal; It was detided, 
that aiter the intenting a general Declarator of Non-entry, the Vaſſal. 
ſhould-be lyable not only tor the retoured dutie, but for the ordinary mails 
and duties of the Land: Though ſome were of the opinion, that before 
Sentence the Vaſlal ſhould only be lyable for the retoured durie: 


D. 29. Wilkie contra  eod. die. 


Fir John VVilkie.of Foulden having intented a ReduQion of a voluntar 
Interdiction made by him to fome of his friends. 

The Lords appoigted ſome of their number to confer with him: and, 
upon their Report that he was rational and intelligent; and, for any thing 
appeared by his diſcourſe and deportment, Rez ſux providus; The Lords 
Reduced in abſence; there being no compearance or oppoſition for rhe 
Interdicters. + 20 | 


D. 3o. The Lyon contra 26 Yuly 1666. 


Y the Act of Parliament Ja, 6, Parl. 11. cap 46. It is ordained, that 
B Officers of Arms ſhould find {uretie to the Lyoz, for obſervation of 
their Injunctions, under the pain of 500. Merks, with the damnage and 
intereſt of the party greived by the malverfation, negligence, or intorma- 
liry of the Officer. ; 

In a proceſs betwixt the Lyon and It was controverted, whether 
the Cautioner mzght be purtued before the Lyon for payment of the Debt, 
2s damnage and intereſt, by reaſon of the matverſation of rhe Officer of 
Arms ina poynding. It wasalledged, that the Lyoz was a criminal Judge, 
and moſt competent as to the Quettion, wherher the Meſſenger had com- 
mitted iniquity, and malverſed in his Office, and whether he ſhould be 
deprived;and he and his Cautioner had incurredand ſhould be lyable tothe 
painaforeſaid : Butas to the civil action againſt the Cautioner, there might 
be a good ground of aQtion againſt the Cautioner, upon the att of caution 
before the competent Judge; But the Lyon, being Judex pedanens, was not 
Judge of ations of that nature and conſequence, In reſpect they may be 
of great difficulty and importance: For if the Cautioner ſhould be purſued 
for payment ofthe Debt, being ſuppoſed to be 1000 merks, upon pretence 
of the malverſation ofthe Officer, and that he had not done his dutie in 
poynding and compryſing; It were hard and dangerous, that the Lyyz 
and his Brerheren ſhould be Judges in a matter of that conſequence : And 
it will not follow, that becauſe the Meſfenger had not done his dutie in a 
Caption or compryſing, that his Cautioner ſhould be Iyable for the Deb as 
damnage and intereſt; Seing the Caption and Compryſing might have 
been ineffectual, and the Creditor could not thereby have gotten payment: 
And it appears by the ſaid Act of Parliament, that the Lyon 1s only Judge 


tothe penal Concluſion of deprivation of the Officer, and payment of the 
pain. be 
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The Lords notwithſtanding Found the Lyon Judge competent to the action 
againſt the Cautioner, for damnage and interelſt ; Me :zter minimos recla- 
»ante. Gibſon Clerk. Newbyth Reporter. 


D. 31. McKenzie contra Fairholm. | eod. die. 


'T He Lords Found in the caſe before mentioned, ( 24. July Mckenzie 
contra Fairholme ) That a Father 1s /oco Caratoris to his Son being 
in familia; and that a bond granted by the Son without his conſent is null 
ipſo jure; as if it had been granted by a Minor having Curators without 
their conſent. | 


COE_ 


D. | d 2. Wedderburn contra Scrimzeour . ead, die, 


N the caſe Scrimzeour and VVedderburn of Kjngennie (mentioned before 
18, Faly.” ) A legacy being to be effectualin that caſe only, If the Teſ- 
tators Wite ſhould not be brought to bed of a Man Child ; It was Found, 
that a Male Child ſhould be underſtood a living Child: and that Homo 
Mortuas and a dead Child is z«llas in Law : And that the legacy ſhould be 
eftectual, though ſhe had been brought to bed of a Male Child, but dead. 


D. 33. Menzeis contra Burnets. eod. die, 


N the caſe Menzzes contra Burnets,It was Found,thata ReliQt being provid- 
ed toa Liferent of all the Goods belonging to her Husband ; ought to 
ſell and make Money of the Horſe, Oxen, and ſuch Goods as may pe- 
riſh; to the effect ſhe may Liferent the Money and make the Sum torth- 
coming after her deceaſe; but cam temperamento, 'That'a competent time 
ſhould be allowed to that effe&t: And ifthe Goods ſhould periſh in the 
mean time, ſhe ſhould not belyable fer the ſame. In that ſame caſe it wes 
Foaund,thata Relict ſhould not have both a Liferent and Third ; but ſhould 
have her choice or option ofeither. Someof us were of the opinion, that 
ſeing it appeared by rhe Contract, that the Goods were not to be in Com- 
munion, but that ſhe was to have a Liferent of the ſame, {he had not a 
choice to have a Third or Litereat. Hay Clerk. Lord Lie Reporter. 


D.13 4. contra Blantire, 27 July 1666. 


Having intented a Reduction of an Interdiction, upon that 
reaſon, that Blantyre was rei ſue providas; And that the Purſuer had lent 
him the Money due to him, when he was in Eng/azd, and in neceſſity; and 
being a ſtranger and a Creditor , he ought not to be prejudged by ſuch 
a voluntar Interdiction ; being upon a Bond granted by the Debitor 
without a previous Sentence, finding Blaztyre to be proazzgaus, or ſuch a 
perſon as ſhould be interdicted. 

The Lords Thought The Caſe of that Conſequence, that they would 
not decide upon a Report , but Ordained it to be debated in preſertie. 
Lord Caſtlehill Reporter. 


D. 35: 
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D. 35: contra eod. die. 


J* was decided, That an Executor Creditor was lyable to do diligence as 
other Executors; and tho there was a difterence betwixt him and other 
Executors, upon that account that he was confirmed in order to his own 
intereſt, and to the effect he might be payed of his Debt, and had prefe- 
rence before other Creditors ; yet asto the Duty and Office of ane Execu- 
tor there was no Difference : And having accepted the Office which was 
hp it became Neceſitatis, and he was obliged to Execute it. Rejdie 
eporter. 


D. 36. FL. Borthwick contra Ker. eod. die. 


N Inhibition being raiſed upon the dependence of a purſuit for maills 
and duties, for three years preceeding the Summonds and in time 
coming during the defenders poſſeſſion: It was Thought, that the inhibition 
relateing only to the Summondsas to the three years preceeding, without 
mention of the ſubſequent years ; could not be a ground of Reduftion Ex 
capite Inhibitionis; 1n reſpect the defender in that purſuite was afſoiled as 
to the years before the Summonds, as being boxa fide Poſſeſſor : And albeit 
the Summonds was not only for theſe years, but tor the time to come as 
faid 1s; and the Defender was decerned to pay maills and duties for certain 
years after the Surmmonds, yet the Leidges were not obliged to take notice 
of the Summonds, bur as 1t was related in the Inhibition. 
The Lords were of this opinion: But the caſe was not decided, the 
Purſuer having deſired up his proceſs that he might be better adviſed. Ad- 
vocat, Oliphant. and Sir Robert Sinclair. | 


D: 29- E. Newburgh contra Stuart. eod. die. 


Ir William Stuart being Creditor to the Earl of Newburgh, in a great 
x Sum, upon an Infeftment in the ſaid Earls Lands : after his Majeſties 
Reſtauration, he was induced ( tho there was no Queſtion as tothe Debt) 
to makea Reference and Submiſſion to the Laird of Cochrax and Sir Johr 
Fletcher ; upon no other account, but that he apprehended that Newbargh 
might trouble him and cauſe him be fined ; which was the ordinary and 
Ignoble praCtice of Noblemen at that time againſt their Creditors: "Theſe 
Arbiters did take from the faid Sir William a diſcharge of the Debt and re- 
nunciation of his Right, and from Newbargh a blank bond as to the Sum ; 
and the ſaid Debt then amounting'to 40000 merks, they did give to the 
Earl of Newburgh the Renunciation ; and to Sir. William, Newbargh*s f1m- 
ple bond filled up with 6500. Merks only : Newburgh pretending that 
Sir Alexander Darhame ( then Lord Lyon ) was owing him Money, did 
by way of letter give a precept to the Lord Lyon in theſe terms, That he 
deſired him to pay that Sum to the bearer upon ſight, and that he ſhould 
retire his bond: This letter being preſented to the Lyon, he in a ſcorn- 
ful and jeering way ſubjoyned to the letter, My Lord, I am your Humble 
Servant : the Earl of Newburgh, not ſatisfied to have payed Sir William in 
manner foreſaid as to 3400. Merks, did intent a purſuit againſt Sip 
William, That he might be tree of the Reſidue and get back his _ of 
| zoo, 


16 Deciſions of the Terk 


6500. Merks, upon that pretence that the ſaid Sir William had got from 
hima Bill of Exchange, which had been accepted by the deceaſt Sir Alex- 
ander Darham |; at the leaft in caſe of not accepting, he ſhould have 
, teſted and intimated to Newburgh, that it was not accepted nor ſatisfied, 
that he might have recourſeagainft the ſaid Sir Alexander in hisown time, 
whereof he is now prejudged. 
- Upon a Debate is preſentia, It was Found, that the ſaid letter was not 
a Bill of Exchange but a precept; and that the receiving of ſuch precepts 
upon Chamberlanesand others, being for the Creditors further ſuretie, do 
not oblige them to rhe formalities of preſenting, proteſting, -and intimat- 
ing: whicharein uſe in the matter of Exchange and Trade betwixt Mer- 
chant and Merchant. Advocats Lockhart, VYallace. contra VVedderburx 
and Chalmers. | | | 


D. 38. Crawfurd contra the Town of Edinburgh. laſt of 
July I 666. 


A Donator, by a Gift of U/zimus Heres, having Purſued for a movable 
Debr due fo rhe DefunQ; The purſuit was not Suſtained, becauſe 
the Gift was not declared. 


D. 39. Gray contra Gordon. eod. die. 


Bond being granted to Sir Robert Farquhar, and bearing the term of 
payment 0 bediverſe years after the date of the ſame;andAnnualrent 

to be payed in the interim, termly and yearly: Was ford to be Heretable 
quozd Fiſcum, Though Sir Robert Farquhay had deceaſt before the term of 
payment of Annualrent; And the afſigney was preferred to a Donatar. 


D. 40. Halyburton contra Halyburton. eod. dhe. 


Son having intented a Reduction of a diſpoſition made by his Father, 
for proviſion of the reſt of the Children, I» lecto epritudinis. 
The Lords found the Defence relevant, that the Purſuer had conſented ; 
in fo far as the Son had Subſcribed as Witneſs, and knew and heard the 
diſpoſition ; ſo that he was not ignorant of the tenor of it: Andit was re- 
membred by the Lords when they were voting, that they had found the 
alledgance relevant, That a Son and appearand Heir that Subſcribed as 
Witneſs to his Fathers deed iz /zcto, without that addition, that he heard 
it read ; in the caſe of Stuart of Eſcog : It being to be preſumed, that the ap- 
arand Heir being of age, would not be Witneſs to ſuch deeds, unleſs 
* inquired and knew what they were. 


D. 41. Cuming contra. fobnſton. 7. Novemb. 1666. 


\Ome Lands in Dambar being diſponed by one Adamſon in favours of 

© Fohnſtoan; with a proviſion contained 1n the diſpoſition and 
Infeftment, that a Sum of Money ſhould be payed by the receiver of the 
_ diſpoſition, to him or any he ſhould name: And in caſe it ſhould not be 
payed rhe Right ſhould be void : And the faids Lands being thereafter 
appryſed, Ir was found, againſt the compryſer, that the faid clauſe and 
proviſion was real: And that the perſon named, and having Right to rhe 
SUM 
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Sum and benefit of the faid chuſe, Though before declarator he could no 
purſue a removing, yet he has good intereſt to purſue for the mails and 
duties for payment of the faid Sum ; and being 77 poſſeſſorio, to retain the 
mails and duties for payment of the faid Sum pro tanto; And thar the 
faid proviſion, and fuch like, are effeual againſt ſingular Succeſſors. It 
was urged by fome; Tharall, that could be done upon that Claule, was; 
that a ReduCtion of the Right might be purſued thereupon; Bur it was an- 
{wered, thar it being aci#zm,, that the Lands ſhould be burdened with thar 
Sum, and if nothing more had been exprefſt, but that it is provided that the 
ſaid Sum ſhould be payed ; the ſaid proviſion being real, would have fur: 
niſhed the faid attion and exception, for paymentof the {aid Sum out of the 
maills and duties: And therefore, the {ubjoyning the reſolutive clauſe, 
being «d majorem Cautelam , could not be prejudicial nor retorted in preju- 
dice of the diſponer nor his Afſigney. This Queſtion was binted at bur 
not decided in thefaid Debate, viz; It the Declarator ſhould be purſued, 
upon the faid claule for annulling the Right,if it ſhould operate in favours of 
the Aſſigney,the Lands not being difponed to him in caſe of contraveening; 
being to apperrain to the difponer and his Heirs, in caſe the Right ſhould 
be reſcinded. Its thought, that the provifion being aſſigned, the whole be- 
nefit and conſequence of the ſameare diſponed : and conſequently the af- 
Gianey, in the caſe forefaid of annulling the Right, may purſue the Heirs of 
the Diſponer and receiver of the Right, and hts Succeifor to denude them: 
felves ofthe Right ofthe ſaids Lands. Newbyth Reporter. 


D. 42. _ Hay contra Magiſtrates of Elgin. eod. die, 


N the caſe Colin Hay againſt the Magiſtrats of Elgin; Improbation 

- being proponed againſt the Executions of Meſſenger, bearing that he 
had intimated to the Magiſtrats, that he had arreſted a priſoner at the in- 
ſtance of rhe {aid Caliz: And the Magiſtrats and Witnefles compearing 
and urging to be examined, It was alledged for Colin, that they ſhould 
not be examined ; Becaute the Meſſenger who was alſo cited was not pre- 
ſent; and that ifhe were preſent he might condeſcend upon circumſtances; 
and remember the Witneſſes that-they had been Witneſſes; it being o- 
therewiſe incidentto them to have forgotten, though they had been traely 
Witneſſes to the Execution. It was anſwered for the Magiſtrats,that they 
had cited both Witneſſes and Meſſenger ; that they had done all that was 
incumbent to them ; and his not appearance, ought neither to prejudge 
them nor the Witnefles: And that having come 1n obedience to the ci- 
tation, they ſhould not be troubled to come here again, their Reſidence 
being at ſuch a diſtance. 

The Lords indulged ſo far to Colin, as to delay the Examination of the 
Witneſſes until further diligence ſhould be done to bring here the Meſ- 
ſenger, Me Refragante : but ordained Colin to pay the expences: And if it 
had been deſired, that if the Witneſſes ſhould die, they ſhould be holden 


as improving ; The Lords would have granted the delire, 


D. 43. Carſe contra Carſe, 8. Novemb, 1665. 


Oftor Carſe having taken a Right of Annualrent out of Sir David Can- 
| inghams Lands, inthe name and perſons of Mark Car/e of Cockper 
E e<ce \ and 
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and Adam Watt Writer; anda compryſing thereafter deduced in their 
name to the behoof of the DoQtor, ſor ſome arrears of the ſaid Annualrear, 
nor only out of the Lands out of which the Annualrent was due, holding 
blench or feu; but of other Lands holding Ward. Charts Carſe Son and 
Heir to the ſaid Dofor, purſued the Taid Mark Car/e and the Heir of Adam 
Watt, to denude themſelves of the Right of the ſaids Lands, conform toa 
Backbond granted by the ſaid Mark Carſe, and the faid Adam Wart, de- 
claring the truſt: In that truſt it was alledged for the Defenders, that they 
were content to denude themſelves,they being releeved of all hazard they 
might incur upon occaſion of rhe ſaid Truſt, and having that Right in'their 
Perſon; and to that purpoſe did offer a Diſpoſition, bearing a proviſion that 
the Right ſhould be burdened with the relief of Wards,Marriages,and Mi- 
niſters Stipends,Ceſs,and other ſuch hazards. It was Anſwered, that the ſaid 
Diſpoſition ought not to be clogged with \ucha proviſion, which would 
. fright Buyers from purchaſing the ſaids Lands; and the purſuer was ne- 
ceſſitat,and had preſently an occaſion to ell the faids Lands : And asto the 
incumberances, and hazards,which the Defenders ſhonld condeſcend upon 
they ſhould be purged : But as to the Marriage of Adeaw Watts Heir 
( which was condeſcended upon) there could be no hazard upon that ac- 
count, In reſpe& the compryſing at the inſtance of Mark Carſe and Adams 
Watt was the fourth compryſing, which did only import a Right of re- 
verſion ; The firft compryſing, whereupon Infeftment had followed,carry- 
ing the Right of property : It was Duplyed, that if it ſhould appear that the - 
former appryſingsare either null or informal or ſatisfied, the fourth Appry- 
ſing would carry the Right of property, and conſequently the Marriage. 
The Lords Found,that the Purſuer ſhould accept the Diſpoſition with the 
burden ofthe ſaid relief: Or in hisoptiog ſhould ſecure the Defenders by a 
Bond with a Cautioner, to reletve them. 


D. 44. Bowie contra Hamilton. 10. Novemb. 1666. 


H Amilton of Silvertounhill having Diſponed to James Bowie certain 
Lands, whereto he had wr by Compryling ; and the ſaid James 
being removed at the inſtance ofa Wadſetter ; and having Purſued upon 
the Warrandice contained 1n the Diſpoſition; It was alledged by Silver: 
7ounhill, that though the Diſpoſition did bear abſolure Warrandice; yet by 
a Margine ſubcribed, it was reſtricted to warrand only the formality - 
of the Compryling, and the truth of the Debt, and the Executions. It 
was Anſwered, that the Warrandice being abſolute in the Body of 'the 
Diſpoſition, was indeed qualified by the Margine, that it ſhould only be 
extended to the Warrandice of the Lands, in ſo tar as concerns the Appryſ- 
ing and Sums thereinmentioned ( which are the words of the Margine ) 
and that the ſaid Warrandice imports that the Diſponer ſhould not warrand 
ſimply, bur as to the Sums contained in the Compryſiag ; fo that in caſe 
of eviction Sifvertounhill ſhould only refound the lame; and the Purſuer 
was content to reftrict the Warrandice to the Sums payed by him : It was 
urged, thar there being Three kinds of Warrandice viz. Either abſolute; 
or only that the Compryſing was formal, and the Debt juſt; or a re- 
ſtrited Warrandice to rctound the price in cale of eviftion ; the Laſt was 
Medium inter extrema,and moſt equitable ; and iz ob/caris magis equa inter- 


pretaio, 
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pretatio, eft contra Diſponentem facienda, qui potuit Legem apertins dicere : 
And ifit had beenintended,that he ſhould warrand only the formality,and 
validity of the Comprylſing, and reality ofthe Debt, it had been ſoexpreſt. 

Yet The Lords, by plurality of Voices, Found, thar the 
Warrandice ſhould be interpret, to warrand only the validity of the 
Compryſing, and the reality of the Debt: That being the moſt ordinary 
in Rights of Compryling. Sizclar, alteri Harper. 


D. 45. Cheine contra Chriſtie, '15. Novemb. 1666, 


(Emer Cheine Purſued Adjudication againſt David Chriſtie ofa Right of 
: Annualrent, which pretained to James Chriſtie the faid Davids Bro- 
ther the Purſuer's Debitor. James Chesſlie Writer compeared and alledged 
he had Right to the Lands ({ craved to be adjudged ) by an expired Com- 

ryſing of the property of the ſame againſt the faid David Chriſtie, who 
Fad Right to the faids Lands; and that the ſaid James his Right of An- 
nualrent was null, being baſe, and never cled with Poſſeſſion. 

The Lords Found, that the alledgance was not competent hoc loco againſt 
the Adjudication ; and thatthe ſaid debate would only be competent after 
the Adjudication, when he ſhould.purſue a poynding of the ground. The 
Lords Found the contrare before, in an Adjudication Purſued by Sornbeg 
contra the Lord Forreſter, which practique was obtruded and not reſpeCct= 
ed; Becauſe the Lord Forrefters Rightin that Caſe was clear; And this the 
Lords thought hard, Forreſter _ content to diſpute his Right, that a 
Right to his Lands ſhould be eſtabliſhed'in the Perſon of another to trouble 
him. But it were fit our Praftiques were uniform : And it appears hard, 
thata Creditor who is a ſtranger,and has not the papers in his hands, and 
is not in-a Capacity to purſue tor them betore he geta Title by Adjudica- 
tion, ſhould be forced to Diſpute his Debitors Right. Newbyth Reporter, 


D. 46. Abercrombie contra | 26d. die. 


| er that a Purſuit upon an Affignation after the Summonds execute 'Y 
ſhould not be Suſtained , though rhe Cedent concurred; the Purſuit 
not being at his inſtance. Newbyth Reporter: | . 


D. 47. Kennedy contra Hamilton. eod. die. 


f Kind Lords Found a Compryſing upon a charge to enter Heir, null; Be- 

cauſe the perſon,at whoſe inſtance the charge was, had no Rightto the 
Debt the time of the Charge ; the Aſſignation, whereby he had Right, 
being acquired thereafter; 10 that the Charge was 1zanis, and without 
ground. Me referente. 


D. 48. , LBinning contra Farquhar. Eod. die. 


A Diſpoſition being made by a Father in favours of a Son ; And there- 

after the ſame Lands being Diſponed by the Son in favours of his 
Brother in Law : The ſaid Rights werequeſtioned by a Creditor, as be- 
ing frandulenc; being Diſponed by the Sons ContraCt of Marriage;which 
though Onerous, as to Proviſions in favours ofthe Wife, is not ſo as to the 


SON 
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Son, whom the Father could not advance, or provide in prejudice of the 
Creditors : Bur it was alledged, thar the Diſpoſition made by the Son, 
was for an Onerous Cauſe ; and by the AQ of Parliament, though a Right 
ſhould be found fraudulent, yet a third party acquiring bo#a fide, by the 
AQ of Parliament is ſecured ; and his Righr cannot be queſtioned, unleſs 
he be particeps fraudis , or acquire the ſame without an Onerous Cauſe, 
whichby the ACt of Parliament, 1s only probable Scripto vel Furamento. 

Yet the Lords enclined to reduce the Rightgranted by the Son, unleſs it 
were offered to be proven, that it was for ani Onerous Cauſe ; 1n reſpe&t of 
ſeveral preſumptions alledged and informed by the Purſuer: And be- 
fore Anſwer, as to the Relevancy ordained both Parties to condeſcend 
upon their preſumprtions hizc inde ; of Fraud or the Cauſe Onerous for the 
granting ofthe ſaid Right, and to prove the condeſcendence. I have 
ever thought, that the practice of the Lords to ordain Parties to prove before 
Anſwer, as it is late, isaccompanied with many inconveniencies; ſein 
by ſuch Acts, whichare not of Litisconteſtation, . Proceſſesare till ha 
looſe ; and after that irregular way of probation, the debate of Relevancy 
is again reſumed ; to the great vexation, both of Parties, and Lords: 
and after the Lords Interloquitor of Relevancy, there may be again Litif- 
conteſtation ; So that upon the matter there are two Litiſconteſtations in 
one Cauſe. Newbyth Reporter. _ EB” ; 

It being again debated, What the Certification ſhould be in ſuch Acts. 
wit.. Wherher the Alledgance ſhould be holden as nor proponed ; or that 
the Lords ſhould adviſe : -Which in effect is no certification, | 

The Lords were not clear to detetmine ; which is a great Informality, 
and a preſſing reaſon againſt thatanomolous way. 


D. 4.9: Reid contra T ailzifer. 16. Novem. 1666. 


N the caſe, William Reid contra Tailzifer and Salmond. It was Found 
That a Teſtament'is to. be thought execute, ſo that, thereafter, there 
is no placetoa ror Execaura, when aDecreet is recovered againſt the De- 
bitors ; though the Executor deceaſe before he get payment : Becauſe the 
Rioht of the Debr is fully eſtabliſhed in his axgroe by the Decreet; and 
he having done diligence, it ought not to be imputed to him, that the 
Debitor 1s /z mora as to the payment of the Debt: And there being 7s 
qugſitum by a Decreet, and Execution having followed thereupdn by 
Horning ; after wluch Annvalrenr, though not due expadto, yet becom- 
eth due ex /egei or by Cp at the inſtance of the Executor, and 
ITtifefrment thereupon ; It were abturd, that all theſe Rights ſhould eyva- 
niſh; which would neceſlarly follow,it there were place to a zo Executs: 
Seing the Decreets and Rights foreſaid following thereupon, could nor 
be transferred or ſettled in the perſon of the Executor ad noz Executs ; 
who doth repreſent the Defuntt only, and not the Executor, at whoſe 
inſtance the Decreet is obtained and Execute. 


= "7 


D: 50. Purves contra Blackwood. Eod. die.” 


" ADam Purres ehey Amen ReduQtion and Improbation of a Com- 
£ © pryſing, and the 


rounds and Warrands thereof, againſt Blackwood: 
| 1he 


— oh — 
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The Lords, In reſpect the Compryling was deduced Twenty four Years 
before, did refuſeto grant Certification, againſt the Letters ad Executi- 
ons ; and againſt one of the Bonds: being Regiſtrate when the principal 
Bonds were given in to the Clerk Regiſter to ly iz pablica cuttodia ; Tn 
' reſpect of the Troubles of the Time, and the lols. and diſorder of the 
Rebiſters; and that the Extract was produced, and the Defender was 
content to abide at the "Truth, therevt. Hay Clerk, And Newbyth Re- 


porter. 
D. 51. * - Govan contra Paip.' 24. Novem. 1666. 
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IB the caſe, Govan contra Paip, The Lords Found, That' an Aſſionas 
. > tionnot being intimated in the Cedents time (and conſequently: the 

Debt being in boxis Defurtti) ought to be confirmed : Bur the Lords in 
conſideration that the Debt wasſmall, Found Proceſs at the. Aſſigneys in- 
ſtance, he finding Caution for the Quo? efkeirandthereto. ; 


D. 52. contra \Miln. Eod. die. 


A nOrder being uſed for Redeeming a Wadſet; the Executor Credi- 
A tor of the Wadſetter purſued the perſon in whoſe hands the Con- 
ſignation was made for paymentof the Sum Configried.; And in the Pro- 
ceſs the uſer of the Order was called, and Decreet was obtained ; but be- 
| fore it was ExtraQted he deccaſt ; and therewas debate upon the Oath of 
the Confignator. The Lords Found, That the uſer of the Order being a 
perſon having intereſt and called ab zzitio, nothing could be done until the 
Proceſs was transferred againſt ſome perſon reprelenting him. | 

' Inthe ſame Proceſs, it was argued amongſt the Lords, whether a Sum 
being conſigned upon an Order of Redemption, the uſer of the Order may 
Paſs from it, and-lift the Sum without conſent of the Wadfſetter? And ir 
was remembered by ſome ofthe Lords, That uponan Inſtrument of Con- 
ſignation' Proceſs was ſuſtained at the inſtance of the Wadfſetter againſt 
. the Depoſitar, in whoſe hands the Sum due upon the Wadſet was con- 
ſigned, for making the Sum forthcoming. 'But. in this caſe nothing was 
done. Ks | | | 

It appeareth, that after Conſignation, Jus is Qzeſitum to the Wadſetter ; 

ſo that the Sum, being conſigned and {equeſtrate to his behoof, cannot be 
uplitted without his conſent. 


ne  _@6&þ contra Bain. 6. Decem. 1666. 


| by a purſuitto make forthcoming, after ſerious deliberation and debate 
amongſt the Lords as 1n a caſedaily occurring, and wherein the Decifi- 
on would be a preparative and practique, 

It was Found, "That a purſuit to make forthcoming a Sum of Money 
due toa Debitor, 1s in effect Execution ; and equivalent to a poinding : 
Seing Money being iz nominibus, and not iz ſpecte, could not otherwayes 
be atte&ted and poinded ; and therefore could not follow, butupon a De- 
creet, and not-upon a- Bond not Regiſtrate. 2. 1 was Foxrd, that an 
Arreſtment is but an Inchoat and incompleat Diligence :. and notwith- 
ſtanding thereof the.Sum Arreſted remaineth #z bois ofthe Debitor : Se- 


al » —_ 
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ing notwithſtanding thereof,” Goods belonging to a Debitor may be 
poinded: As alſo Arreſtment being a Negative Diligence, whereby a 
Sum Arreſted is ſecured, fo that the Debitor cannot uplift ; and the per- 
ſon,in whoſe hands the Arreſtment is made,cannot pay or give away the 
ſame, in prejudice of the Arreſter; and as zz 7?mmobilibus, Inhibition doth 
not eitabliſh a Right in the perſon of the Creditor; unleſs he deduce aCom- 
pryling; bur doth aftect rhe lame, fo that the Debitor cannot prejudge 
the Creditor, and his Diligence if he Compryſe: There is Eadens Ratio 
in Arreſtments iz mobilibus. Upon theſe Grounds . it was Found, That 
the Nebitor deceaſing, the Sums Arreſted being iz ejus bonis, ought to be 
confirmed ; and that the Creditor could not have Action againſt the perſon 
in whoſe hands the Arreſtment was made ; and the Appearand Heir of 
the Debiror called for his intereſt ; but ſhould confirm himſelf Executor 
Creditor. | 


D. 54. Monteithcontra E. Calen1er and Gloret. 7.Decem. 1 666. 


= | *HE Laird of Parkley Hamilton as principal, and Hamilton of Kjn- 
% oglaſſieand certain others his Friends as Cautioners, being Debitors 
in Two Bonds; Kzze1afie, in conſideration that Parkley had Diſponed to 
him a Right of Wadliet which he had to the Lands of Touch, by a Con- 
tract-did oblige himſelf to farisfy and pay the Sums contained in the fſaids 
Bonds; and to procure Diſcharges trom the Creditors to Park/ey and his 
Cautioners : And nevertheleſs having payed the ſaid Sums, he did not 
take Diſcharges btit Aſſignations to the {aids Bonds, which he filled up in 
the name of Sir Muzgo Stirling of Gloret his own Creditor; who did 
thereupon Arreſt a Sum due by the Earl of Calender to Parkley : Thereafter 
Captain Monteich having Right to Callexdars Debt by Afſignation from 
Parkley, obtained a Decreet againſt the Earl; which being Suſpended 
upondouble poinding, It was alledged for G/orer, that he ought to be pre- 
ferred, in reſpect of his Aſſignation and Arreſtment ; whereunto it was 
Anſwered, that Kzz2afie being obliged (as ſaid is) to pay theſaidsSums 
had payed them; and whereas he ſhould have taken Diſcharges, he had 
taken an Aſſignation Blank in the Aſſigneys Name, and had filled up Glo- 
rets Name in the ſame ; Sothat Afſignation being procured by him, and 
lying by him, and he being Maſter of1t,it was in effe& his; and he was in 
the {ame caſe, as it the Aſſignation had been granted to himſelf, and he had 
made a 7 ranſlation ro Gloret ; in which the Exception upon the oblige- 
ment foreſaid to relieye Parkey ; as1t would have been competent againſt 
Kynglaſfie, would have fecluded alfo Glorer his Aſſigney by Tranſlation: 
In this Proceſs Gloret his Oath being taken ; and he having declared, that 
the Affignation was procured by K722/#/e; and by him delivered to Glo- 
rct, and that he payed norhing to the Cedent,but thar the Aſſhgnation was 
iven uw him by Ag lafie,thac he might be fatisfied of certain Sums due to 
Rim be Kz22{nie, which he was to viſcharge ut he recovered payment, 
by vertue of the taid Aſguation. | | ; 
The Lords upon a Debate i preſentia, preterred Moxteith; and found 
the Exception, which was competent againit K/zg1afte, if the Aﬀignation 
had been to him and cransierred by him to GYoret , 1s comperent againſt 
Gloret ; and that he isin the ſame caſe, as 1the had Right by Tranilation 
from Kzre fre. "This is molt juſt, and tounded upon Law and Equity, 


{-ing 
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ſeing otherwayes Fraud cannot be obviate; 'And, in Law plus valet quod 
agitur, quam quod ſimulate concipitur ant exprimitur: And, Fidtione brevis 
anus, Though it appear that it is but one Act, viz. The Aſhgnation 
made to Gloret ; yet in conſtruction of Law, thereis two Aﬀts, viz. The 
granting the Aſſignation blank to Kzzg/afſie, which in the interim before 
it was delivered'toGl/oret was hisevident ; and an Afſignation immediat- 
ly made to himſelf, and thereatter the filling up G/orers Name, ind the 
delivery of the Aſſignation to him,which upon the matter is a Tranſlation: 


O : 
Spot swood for Monteith. Lockheart, Cuninghame, Maxwell, and Weir for 


Gloret. 


%» 


D. 55. -. Mckenzie contre Fairholm. Eod. die. 


IR George Mckenzie having intented Declarator and Reduftion of a 
& Bond Subſcribed by him as Cautioner for his Father; Ex eo capire ; 
that it was null ip/o jure; in reſpect he was Minor for the time, and his Fa- 
ther was {oco C#ratoris to him, and had not Authorized him, at leaſt could 
not bs Author to him iz rem ſuam: It was alledged, that he had not in- 
tented Reduction within the qzadrienmnium wutile:; And 2s tothe Declara- 
tor of Nullity, the reaſon was not Relevant, In regard Bonds granted 
by Minors, having Curators, without their conſentareNull; they being in- 
terdiQted eo ip/o that they do choiſe Curators, that they do nothing with- 
out them ; Burt Bonds granred or other Deeds done by Minors wanting 
Curators, are not Null in Law; but the Minors leſed by the ſame may 
crave to be Reponed Debtto tempore by way of Reduttion : And that the 
Father, thongh he be Tutor in Law for the Children being Pupils, he is 
not Curator being puberes and of that Age that they may choiſe their 
their own Curators. : 
The Lords notwithſtanding Fonunudthe Reaſon relevant; and dechred 
the Bond Nullas to the Purſuer: Qr1bu/dam refragantibus, inter quos Ego; 
- upon theſe Grounds; that thereis a great difference betwixt Tutors and Cu- 
rators, Pupills, and Paberes, the Father haveing by the Law power to 
name Tutors, and conſequently being Tutor of Law himfſelt, and having 
that Authority which may be derived, and given by him toothers ; 
whereas he has no power to name Curators to his Children, when they 
are of that Age that they may choiſe themſelves: And though he ſhould 
name Curatorsin a Teſtament, his Nomination could not bind his Chil- 
dren. And 2. It Children being Paberes ſhould choiſe any other perſons 
to be their Curators, they would exclude and' be preferred .in that Office 
\ tothe Father ; Whereas habenti Curatorem Curator non datur. 3.” If a Child 
ſhould have an Eſtate aliunde,, and the Father (his Son being pubes) 
Thould ceſſare and be negligent in the Adminiſtration of his Eſtate, there 
' could be no Aftion againſt him for his omiffion ; which might be compe- 
tent againſt him and his Heirs if he were Curator. Gb/oz Clerk, Sz- 
 clairtor Fairholwe, the Defender; WWeaderburn and Lockheart for the Pur- 


{uer. 


D. 56. Urquhart contra Frazer. Eod. die. 


Wadſet being granted by Sir Thomas Urquhart Elder and Younger 


of the Lands of Brae toSir James Frazer, for 24000 Merks; and the 
Granters 


_—y 


Ln ————— 
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Granters of the Wadſet,being obliged to warrand the Rental (beſides Cu- 
ſtumes) to be Twenty Chalders of Roſs bear; and to furniſh Tennents, 
and to cauſe them pay the ſaid Duty ; and for each Boll undelivered Ten 
Merks: Sir Alexaxder Urquhart of Cromarty, Donatar to the Eſcheat of the 
- faid Sir Thomas Elder and Younger ; purſues the Heir and Executor of the 
Wadfſetter, for theſuperplus of rhe Rent of the {aid Lands, exceeding the 
Rent of rhe foreſaid Sum for diverſe Years; In reſpett the Contraft was 
uſurary : It wasalledged, by the At of Parliament 247. Az»o 1597. The 
Creditor cannot purſue for the ſuperplus of theAnnualrent but by way of 
Reduction of the uſurary Bond, or Contract, with Concourſe of his Maje- 
ſties Advocate. It was Replyed, That Rez perſecatoria he had intereſt to 
urſue for what was @zdebite payed. . 

The Lords Found, That the Proceſs could not be ſuſtained, without con- 
courſe of His. Majeſties Advocate; 'The Act of Parliament being expreſs, 
that the Creditor cannot: repeat the. excreſcence above the Annualrent ; 
unleſs he:concurr with the Advocate to reduce: which appeareth to be ._ 
provided,of purpoſe ro oblige the Creditor to inform and concurr with the 
Advocate, for reduceing ſo unlawful pactions. 


D. 57. Urquhart contra Cheyne. Decemb. 8. i666. 


Sd R Thomas Urquhart of Cromarty having diſponed to Mr. William 
Lumiſden a Tenement of Land and Salmond-fiſhing, for Surety of 
' 4000, Merks borrowed from Lumiſden; . the aboyementioned Sir Alex- 
ander Urquhart having Right by Compryſing tothe faids Lands and Fiſh- 
Ing, and reverfion of the ſaid Wadſet; purſued a Comptand Reckoning 
againſt Walter Cheyne having Right to rhe ſaid Wadlet, and'to hear and F< 
it Found, that the Sum due upon the Wadfet was ſatisfied and payed by 
the ſaid Walter and his Authors Intromiffions : It was alledged, that the 
Wadfſet being a proper Wadſet without a Back-tack, the Defender was 
not Lyable to Compt ; and thohe were, he was not Lyable tro Compt 
but ſince the date ofthe Right,and for his own Intromiſhon. It was Reply- 
ed that it wasa Right granred for ſ{ecurity,and thatby the Contract of Wad- 
ſet and the Eik to the Reverſion thereafter, the Right was redeemable 
upon payment of the principal and Annualrents that ſhould be unſatisfied ; 
whereas in proper Wadlets, there is an Aztichreſis, and the Rents of the 
Land belongs to the Wadietter in lieu of the Annualrents,-whereto the 
Debiror is not Lyable. ., | | | 
The Lords Found, That though the Right was not clear and expreſs,that 
_ the Wadfſetter ſhould have Right for ſurety, and until he be ſatisfied by In- 
tromiſſion or otherwayes; yet the Keverſion being in the Terms foreſaid,it 
- was Atum,and intended that the ſaid Wadliet ſhould not bea proper Wad- 


fer, butonly for ſurety asfaid 1s. Ho, 
D. 58. - BE. Caffils contra Whitefoord. Eod. die. 


'He Lands of Damertown being a part of the Barony of Cafils. and 

$ formerly holden Ward by the Lairds of Blairgahan Kennedies, of 
the Earl of Cafi/s; and now being in Ward through the Minority of the 
preſent Heritor, who had Succeeded in the Right of the ſaids Lands being 
acquired irom the Laird of B/airquhan, The Tennents of the ſaids Lands 


Pur» 


. 
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Purſued a multiple poynding againſt the E. of Cafils and' Whitefoord 
now of Blargahan, and the Heretor of Dalmertoun; all pretending Right 
to the multures of the aids Lants. The E: of Cafits alledged, that dur- 
ing the Ward' they. ſhould -bring their Corns to his Miln of the Barrony 
of Caſ/ils, there being no Milns upon the Lands of Dalmertonn. The Laird 
of Blarquhan alledged, that he was 1nteft in the Lands of Blarquhan and in 
the Miln of Pathovar, upon a Right granted by Kernneay of Blargthan cum 
aſtrictis mulftris & uſitatis, at ſuch a time as Blarquhan had Right to 
Blarquhan and Dalhovan and to the Lands of Damertgurn.: And thar before 
the ſaid Right granted by Kennedy of Blarguhan toJohn Whitefoord of Ballach 
Author to this Laird of Blarqahan,the Tennants of Damertoan were in uſe to 
come to the ſaid Miln, and to pay the like multureand ſervice as the Ten- 
nants of Blarguhaz did ; -and ſince the Right, have been in uſe to come con- 
ſtantly to the ſaid Miln. It was Anſwered tor C aſ/ils, that unleſs there 
were an expreſs Conſtitution of 'Thirlage, theſaid Lands of Dalmertour 
( being a diſtin& Tenement from the Lands of Blarguhar, whith hold of 
the King ) cannot be alledged to be aftricted to the ſaid Miln of Blarquhaz : 
And if it had been intended that the Lands of Dalzzerioun ſhould have been 
aſtrited; It would have been expreſt: And'when the ſame did belong to. 
Kennedy of Blarquhan,it cannor be ſaid thatit was aſtrifted to his own Miln - 
with the foreſaid Servitude, qua res ſua nemini ſervit; and he having Diſ- 
poned his Miln, it cannot be preſumed that he would have Burdened his. 
own Lands with a Servitude: And though it were clear Kennedy had aſ- 
tried the ſfaids Lands of Dalmertour, yet he could not Conſtitute a. Ser-= 
vitude without the Superiors conſent in his prejudice, when the Lands 
ſhould Ward in his hands. It was replyed by W hzzeford of Blairquhan,that 
the Superior had conſented to the Thirlage,in fo far as John Gilmor and one * 
Bozar, having Compryſcd the faids Lands.of Dalmertoun from Kennedy of 
Blarquhan,and having Aſſigned their {aid Compryling to John VV hitefoord; 
the {aid /Vhitefoord by Contract did Aſſhgn the ſame to K/zlkerez, with a 
Reſervation of the multures thereof to the Miln of Da/hovax: And the faid 
E. had granted a Charter to K/lkeren upon the foreſaid Right. Cu 
The Lords thought, That theſe Words Cum multuris' uſitatis, do relate 
only to the quantity of the multures as to fuch Lands,as can be ſhown'to 
be aſtrifted : But before Anſwer to the Debate upon the ſaid Charter and 
Reſervation, They ordained the Charter and Contra&t containing the Re- 
ſervation to be produced, That they might conſider, Whether it be in the 
' Charter, and how it is conceived ; and what it ſhould: operate if it were 
only in the Contract. 23 SY Z7 
The Lords enclyned to think that a clear Reſervation, though there 
'were not a precceding Thirlage, ſhould import a Conſtitution, as to theſe 
' who accept or conſent to ſuch a Reſervation. ; 


D. <9. Leſlie contra Leſlie. eod. die. 


Atrick Leſlie of Balquhoyn purſued a general Declarator of the Single and 
Liferent Eſcheat of Joh» Leſlie of Balquhoyn, againſt James Leſlie and 

his Spouſe -as neareſt of Kin tothe ſaid Job, It was Alledged, that the 
Horning was preſcribed, the Declarator being raiſed fourty years after 
the Horning. Tt was Replyed, That rhough Preſcription ſhould ruti 
againſt the King ( which was denyed ) yet1a this caſe it could not; The 
WA Gg8g8 King 
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King being, Minor the time of the Preſcription diverſe years, and the Go« 
vernment being interrupted; So that- there was not Tempas wtile during 
' the Uſurpation : And the King 1s not in uſe to diſpoſe of Eſcheats, until 
application be made to his Majeſty :., And by the AQt of Parliament, it 

' 3s provided, that the negligence of his Officers ſhould not prejudge 
The Lords Found, That the Horning did not preſcribe, ſnuigſpeR of the: 
\ Kings Minority , and Interruption” foreſaid. | "TOE". Bk 
It may be asked, If that reply of his Majeſtie's Minority and Inter- 
ruption, were not competent? And if the Eſcheat were pied by a Lord: 
of Regality, or a Superior, Quid Juris? And it ſeemeth,that a Horning 
being pexa, and onceexecute,it doth- not preſcribe; Seing the Rebel, if 
he ſhould ſurvive fourty years, his Liferent would fall to the Superior; and 


there is no reaſon that he ſhould Lucrars, -and be in better caſe ex. calps, 
and by the continuance of his Rebellion for ſo long a time. © s 


D. 60. Hume contra Creditors, of -Kello. 50 2. Decemb. 1666, 


1 N a Proceſs betwixt Hary. Hume, and the Donator of -the Forefaulture 
_ of John Hume of Kell, and certain others his Creditors ; 1t was Found, 
' 'Thata Compriſing being deduced before January 1652, and being: the 
.- firſt effetual Compryſing, ought to be preferred to the poſterior Compry- 
ſings; ſo thar they {ſhould not come in together pars paſſu: In reſpe& 
tho they were within year and day of the compleating, and the making 
eftectual the firſt Compryſing by Inteftment or Diligence, yet they were 
not within year and day of the deduceing the faid Go 2 ANC 

aid Camprylſing being before the year. 1652. doth not fall under the 
 compaſsof the At of Parliament concerning Nebitor and Creditor ; which 
 bringeth in pars paſſu Comprylſings, led ſince Jaxuary 1652; and being Cor- . 
rettoria Juris Communis, ought not. to be extended, 


* » & T bomſen contra Stevenſon.s. eod. die. 


[ .a ReduQtion of a Right and Diſpoſition of certain Houſes; being 
purſued ex capite minorts etatis; It was alledged that the Diſpoſition 
did bcar 500 merks, to be payed, and the Defender was content to quite 
the right being payed of the Sum.. | 

_ It was Found, Thar the Alledgance was nor. releyant, unleſs he ſhould 
on to prove it really payed, and profirably employed for the uſe of the 


or. & | 
In, this Proceſs the Lords would not ſuſtain. the Reaſon per ſe, unleſs 
Lefion were joyned and libelled, viz. That the Lands were diſponed' 
| ſine Decreto Juaicis, RW | 


D. 62. Shaw cofitra I. Decemb.' 1666. 


* Ha being confirmed Executor to his Brother a FaQtor at'Londow;, and 
diverſe Decrects being recovered againſt him, -at the inſtance of the 
DefunQts Creditors; He deſired a Subpetifion upon'that Reaſon, T hat 
he had done Diligence to recover the DefunAs Debts and Goods; and 
that he could not fatisfic the -Decreets obtained againſt hum”, _ & 


mpryling-; and the 


-* * ” of Council and Sefim 


ſhould recover the Defun&ts Eftate: and that he was content it ſhould 
be divided amongſt the Detuns Creditors, according to their Diligen« 
ces; and therefore craved a, Suſpenſion without Caution ;, being content 
to make Faith that he colild not get a Cautioner. MEE 
The Lords paſt a Suſpenſion as to perſonal Execution only. 


D. 63. Hamilton contra Brown. _ 15. Decemb. 1666, 


Ha of Grange being purſned as repreſenting his Father, upori 
4 the Title of Eehoving and Gerens pro Harede , for payment of « 
Debt of his Fathers: It was alledged, that this Condeſcendence, viz: 
That he had behaved as. Heir, in ſua far as he had granted Diſpoſitions 
of Laog. belonging to his Father. And 2/7 That he had confented 
as appearand Heir to ſome Right of Lands appryſed from his Father, Is 
not relevant; unleſs it were faid and, alledged; that he had done "theſe 
Deeds before the expyring, of the Compryling ; ſeing he could have no 
Right after the expyring ot the ſame; and neither could be Heir,nor Gerexs 
.pro Herede as to ſuch Lands: And asto his confent, it was not ſufficient 
"unleſs he had difponed. . . | : 

.. The Lords 1nclined to be.of this Judgement, That his conſent being as 
appearand Heir, ſhould import Behaviour; and that though the Com- 
pryſings were expyred, he might have an intereſt to queſtion the ſame, * 
as not tormal or Null, or ſatisfied-by Intromiffion,or by ſome other Ground: 
and that by his conſent he was denudeg of that Intereſt ; and therefore 
| ſuch Diſpoſitions ſhould import Behaving : Yet in reſpe& the 'Writes 
which wereto be uſed to prove the Paſſive” Title, were not produced,and 
much may depend upon the wording and conception of the ſame. The 
Lords thought fit to ordain before Anſwer, the Writes to be produced 
- andaſhigned a Term to that effe&t : ' But declared, that their AR. ſhould | 

be | aComeſtation quoad hoc ,, 'That the Purſuer, after the Term is rug + 

upon the ſaid AA, ſhould not get others, as if there were not Litiſcontes 
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 flation, Lockhart for Grange, and Birnie for the Purſuer:. - 
D. 64. | Hartſhaw contra Hartwoodburn, - eod. die. 


Sn of Hartſhaw purſued a Declarator of Property within the Botinds 
\_) libelled, and that he had been in Poſſeſſion by paſturing, and doi 
other Deedsof Property, and debaring the Defender Hartwoodburn and 
his Predecefſor : In'this Proceſs there was an AQ of Lit{conteſtation ; 
whereof a ReduCtion was intented, upon that Ground, that the Defens 
. der was abſent, and was Mizor and indefenſus, wantipg Tutors and Cu- 
rators for the time, his Tutor being dead: and that he had a defence 
Monor non teaetur placitare. " Rt, 
The Lords Found , If the $ummonds had' @ncluded the poſſeſſorie of 
Moleſtation: And if that had been lybelled, that-the Purſuer, the riyme . 
of the intenting the Purſuit, was in Poſſeſſion; would have-repelled the | 
Defence ( that ox T enetur ) againſt the moleſtation': But becauſe a De- 
clarator of Right was only 1 belted, they reponed the Minor; And Found 


that 0 tenetur placitare. Longformacus for Hartwoodburn, and Sir George 


MeKynzie for Hattſhaw. 
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D. 65. L. Colvil contra Feuars of Culroſs.. eod. die. 


He Lotd Cotvil being Baillie of the Regality of Calroſs, and lyable 
|| ro uplift the "Taxation of that Abbacy ; And having charged cer- 
tain of the Vaſſals to pay their Taxation; They ſuſpended upon that Rea- 
ſon, "Thar a fifth Part more.than the [Taxation was ſtented upon them, 
on pretence, and in conſideration of Charges, ' _ 

The Lords - Found, That they. could not be ſtented to more than the 
Taxation ; tho the Sheriff and Baillies of Regality be lyable to uplift the 
Taxation. . b, | Fo: 

Yet it ſeems hard, that they ſhould be at the Charges of raiſing of Let- 
ters, and Regiſtration of Hornings, and ſuch like: And albei: the Vaſc 
fals, who are content to pay thezr Proportion, ſhould not be lyable to 
more ; yet it may appear, that it is reaſon, that when the Sherifts or Bail-. 
lies give in what they have uplifted, their Charges ſhould be allowed. 


D: 66. < Hay contra Littlejobn. 16, Deeemb. 1666. 


I:tlejohn having compriſed the Literent Right of a Tenement in Leith; 
I 'B the ſaid Tenement became ruinous ; and by the fall of a part of it, 
did cruſha.part of the next houſe adjoining to it, belonging to | 
' Hay of Kyockondie.. In a Purſuit Kyockondie againſt Littlejohn, for Dam- 
nage and Intereſt. 0 
he Lords ſuſtained Proceſs; The Purſuer proving that the Houſe was 
manifeſtly ruinous ; withour neceſſity to lybel or reply that the Purſuer 
had required the Defender to repair his Houſe : It being ſufficient thar 
the caſe of the Houſe was ſuch as did really require and call for Repara- 
tion, in order to his own Intereſt,” and for preventing his Neighbours : 
So that it being his Fault, that he did nor repair the ſame, he was lyable 
to reſound the Purſuers Damnage: Ard albeit by the A of Parliament, 
 Liferenters may be urged to-find Cautioh to keep their Liferent Lands 
Sarta tefta, and in the condition they found them at their Entry ” And 
. by the Civil[Law, N eighbours may be urged to find Caution Damni 5n- 
fedti: the ſaid Remedies are not privative, in caſe any Prejudice be done 
before they be taken. - 


D. 67. Allan contra Campbel. eod. die. 


[i Dimample Campbel being purſued as repreſenting his Father, upon the 
Title of behaving as Heir : It was alledged, that he intrometted with 
the Duries of the Lands condeſcended, upon, by a Right to two Compry- 
ſings againſt his Father: It was replyed, The Compryſings were not 
expired the time of his Fathers Deceaſe, fo that in efte&t he was He- 
retor. ; | | 
The Lords Fonnd, That Geſtio being magis animni quam fafti; The 
Defenders Intromiſſion by vertue of a Title, did not infer Behaving. 


D. 68. Menzies contra Burnet, Decem. 18. 1666. 


| Relict being provided to the Liferent ofthe conqueſt dureing the Mar” 
*riage, and purſveing tor"the ſame”; It was alledged, that the Money 
| | 10 
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in queſtion, which the purſuer -pretended to be conqueſt dureing the 
Marriage, did belong tothe Defun&t before the Marriage ; and that the 
Bond was renewed after it : The Queſtion was, what way the faid Al- 
ledgance,tending to take from the Purſuer the benefite' introduced in her 
favours by Write, and by her ContraCt of Marriage, could be proven ? 
Yet the Lords enclined to find it probable by the Debitor, and the Wit- 
neſſes-in the Bond ; But before Anſwer, They Ordained the Defender 

to uſe fuch Probationas he thought fit, for proving the Alledgance; Re- 


_ - ſerving tothemlſelves to determine what it ſhould import. 


D. 69. contra . 18, Decem. 1666, 


B a Proceſs againſt an Heir of Proviſion: Tt was Alledged, that the Heit 

'Z of Line oughtto be firſt diſcuſt : It was An hot the Heir of Line 
was conveened and Renounced : Andit being duplyed, That the Eſtate: 
belonging tothe Heir of Line, and whereto he ſhould have Right if he 
were {erved Heir, ought to be diſe Ec ingt=; 

The Lords Found, No Proceſy againſt-the Heir of Proviſion; vntil the 
Heir of Line was diſcuſſed ; and that the Renounciation of the Heir of 
Line was not ſufficient ; but that the Creditor behooved to-proceed to Ads 
judication contra hereditatem Jacentem, belonging to the Heir- of Line; * 


D. 70. . Deacon of the Weavers contra the Magiſtrates 
of Edinburgh. I. Fune. 1667, - 
T HF Deacon of the Weavers being impriſoned by the M agiſtrates of 


Edinburgh, 'becauſe he had diſobeyed their Order, anent the putting 
in their, Hand a Box for the Poor of the Journey-men ; until ſome: Queſti- 


- ons betwixt the Maſters of the Trade and the Journey-men of the fame 


ſhould be decided ; did crave by a Bill to be enlarged, upon that reaſon, 
that the Craft had intented aReduCtion of the ContraQt betwixt their Pres: 
deceſſors and their Journey-Men, concerning the keeping and.having a 


| Box forthe Poor of the Journey-men: And that until the Deciſion of 


the Proceſs, the Box ought tobe keeped by their Deacon. 

The LordsOrdained the Complainer to be enlarged, by Conſigning the 
Box in the Clerks Hands. Upon occaſion of chald Procels, it was agi- 
tated amongſt the Lords, Whether there cquld be 4 Contract and 'Tranfſ- 


ation berwixt the Craft and Journey-men, who are not an Incorporati- - 


on, and cannot oblige their Succeſſors? Seing there can be no Succeſſors 
but of a Perſon or Incorporation : But the Lords, without giving Inter- 

uitor upon that point, Ordained the Reduction to be-heard ſummarly. 
Gbſon Clerk. Mckenzie alter Lockþeart. 


D. 7t. Young contra Young. A. Tune. 1667, Fe 


N the caſe Toung | contra Toung ; It was agitated, Whether a Hus- 
band be Lyabletor his Wifes Debt before the Martiage, being proven 
no otherways but by her Oath dureing the Marriage: . If the Husband 


_ declare he does not diſtruſt her, and believeth ſhe hath declared Truth. 


_ © The Lords did not decide the point; but ſome were' of the opinion, 
[That if the Husband Declare _ —_ that he believeth ſhe did oF. 
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ous Wornan, he ſhould be forced: to _—_ with her, and to declare that 
he believerh her, otherwayes he wou 
Clerk. rb >ronpal <6 


D. 73. = Thanſin contra, Seveſe, End, di 


TN the caſe Thomſon contra Stevenſon, The Lords Found, that the Ex- 
|| tra out of the: Kirk-Seſſion BBoks, is not a ſufficient Probation of 
- Ageto infer Reduction Ex capite minorit#tis : But the caſe being difficitis 
probationis after a conſiderable time ; They Found, that aliqualis probatio 
ought to. be received, with the Admunicle foreſaid. | Norvel. alt. Wallace, 
Hamilton Clerk. | | "2 


D. 73: F Zinzian contra Kinlochs Eod. die. 


Inzian having poinded; purſued a Spuilzie a Rynloch, having 
£- meddled with forme of the-poinded- Goods: -'The time of the adviſe- 
ing the Cauſe, the Defender offered toimprove:the Poinding in data, , The 
Lords Repelled the Defence i» hor ftarn, Reſerving' Attion : In reſpe&t 
the Poinding was produced ab 4n3rio.; - notwithſtanding it was alled ved, 
that the Detence- was rnoviter weniens ad notitiam ;' which the' Lords Aid 
not reſpe&t ; becauſe the Poinding being produced ab initio (as faid is 
The Defender ſhould -have rryed and might have had the ſame_Informa- » 
tion, which he has now of the ſame ; ' In the ſame Proceſs, though: the 
prices of the Goods Spuilzied were not proven,” becauſe it is to be preſum- 
ed that the prices contained an - Pomdings are fot too high; And the 
Lords having conſidered the poinding, Found the prices low. Hayſtoun 
Clerk. ; 


* 74. £2 Mitchel contra Mitchel. I 2. Tune. 1667. 


TH E Lords upon a Bill ordained Witneſſes to be received before Liris- 
4 conteſtation ; and their Depoſitions toly 2» Retentis ; Becauſe they were 
in Town for the preſent; and were to go to Zerland and ſenes waletudinaris 
and peregre profeituri * And upon ſuch like conliderations, others may be . 
received Witneſſes 7 hoc ffatu. Scot Clerk. 3 : 


D. M75. Lumiſden contra Summers. Eod. die. 


JN a Declarator of Eſcheat, it was alledged, that the Goods Lybelled- 

2. were Diſponed to the Defender : It was Anſwered, that th- Diſpoſi- 

tion was ſtante Rebellione:; It was Replyed, That in Fortification of 
| 6 the 
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the Diſpoſition, it was-offered to be proven, that the Diſpoſition was made 
for the price of Corn, and Straw, and other Goods diſponed to the Re- 
bel; and whereby His Majeſty,and his Donator had benefite ; in reſpect 
the ſame was employed for the Entertainment'df the Beaſts, and Sowing 
the Ground, whereof the Encreaſe fell under Eſcheart. © 

The Loras Repelled the Defence : And Forrnid that the Rebel being Ly+ 
able only perſonally, for the price ofthe Goods alledged Diſponed ; and 
the. property of the Goods in Queſtion being his; the ſame belonged to 
the King:. And the King and his Donator was not obliged to debateupon 
what account and occaſion the Rebel was Debitor to the Defender : Or 
what uſe he made of the Goods Diſponed to him by the Exciptent, And is 
in no worſe caſe than a Creditor poinding, or Arreſting; orany other per- 
ſon acquiring Right to the property of Goods ; who would be preferred 
notwithſtanding ſuch pretences; therebezng no fuch Hypotheck that can 
be pretended by the Law of Scozland. Diverle inſtances were adduced 
by me ro this purpoſe; not only in behalf of the King, but of other 
Superiors and Heretors, as Y. G. Ifa Superjorſhould purſue Declarator 
ofa Liferent, and it ſhould be alledged that afrer Rebellion the Rebe 
' had Diſponeda part ofhis Lands ; And that it ſhould be offered to be pro- 
ven, that the Money for which the Diſpolition was given, was lent, for 
acquiring the Right of the Lands; So that thereby the Superior had bene= 
fite thereby : 'Or if the Maſter were purſueing by vertue of the legal and 
tacite Hypotheck competent to him, and it ſhould be alledged that the 
Tennant was Debitor to another, for the price of Corns furniſhed for 
Sowing the Ground; In which caſes the Superior and Maſter could not be 
fruftrate upon any {uch.pretences, Bzirzze, alter Thoirs & Frazer, Hamils 
zon Clerk. MESS | 


D. 76. Dalrymple contra Eod. die; 


ReduCtion of a Teſtament being purſued, Ex eo capite,. that the De- 
A funct was fatuzs & incompos mentis: And the Relevancy being que- 
ſtioned; becauſe noAct or CircumftanceÞor qualification was Libelled,in- 
ferring the Defuncr to be in that condition. 
The Lords Ordained the Purſuer tocondeſcend. Wallace alt, Hig: 


D. 77. Harroway contra Haitly. 14. une. 1667. 


YT Anet Harroway purſued the Heirs of Alexander Haith her Husband, to 
| hear and fee the 'Tenor of her Contract of Marriage with her ſaid 
Husband proven, being loſt, as waspretended, the time of the Troubles: 
It was alledged, rhat no Adminicle in Write was Lybelled or produced ; 
And whereas it was Lybelled, that Joh» Nicol was employed as Writer. 
for drawing of the Cantract, the double of it was inſert and extant in his 
Servants Stike-Book ;, 'Thefaid Stile-Book being neither a Write under the 
Defuncts hand, nor a Minute nor a Record Extant in any Regiſter, 
could not be ſuſtained as any Adminick. WE | 
The Lords, Albeit it was offered tq be proven by the perſans alledged to - 
be Writer and Witneſſes tothe Contract; that it was ſubſcribed, and of 
the Tenor Lybelled, and other probabilities were urged ; Yet they did 
not luſtain the Summonds without an Adminicle, upon that conſiderati-: 
| ON 


32. Deciſzons of the Lords 


\ bred by 


onin ſpecial, that our Law, ' ob Lubricam' fidem of ordinary Witnefes, 
againſt whom there is poſſible no legal exception, deferring fo little totheir 
eſtimony, That TranſaQtions, Agreements, or Promiſes above the va- 


- Jue of 100 pounds cannot be proven by Witneſſes; Tfſuch purſuites ſhould 


be ſuſtained, without Adminicles of Writ; Contradts of greateſt impor 
tance might be made up, and- proven by, Witneſſes ; It was remem- 

nh of the Lords, that in the;Proceſs, | Cor/a> contra Darie, 
The Lords were fo tender, that upon a contentious debate, -a Seaſin 


- was found not to bean Adminicle. 


D. 78. | Antrobus contra Anderſon, | Fod. dre. 


Eorge Antrobus Engliſh-man, purſues William Anderſon Provoſt of Glaſ- 
gow for 234, lib. 13. ſhillings Sterling, due by John Herbertſon, ſore- 
times Baillie of G/a/gow; upon that ground, that being charged to take 
the Debitor upon Letters of Caption, he had refuſed to concur. with the 
Meſſenger: It wasalledged,that the Defender was not in ſight of the Re- - 
bel; and though it be pretended, that it was ſhownto the Defender, that 
the Rebel was in the ſame Houſe, in another Room for the time, yetthe 


Defender being chief Magiſtrate and Provoſt of the Town, he was- not 


obliged to go himſelfto ſeek the Rebel; and it was ſufficient he was wil- 


- ling to ſend his Officers ; and did ſend them to that effe& : Eſpecially it 


being conſidered, that the Provoſt was charged about Nine of the Clock 
under Night ; and the Army having come that ſame Night to Glaſgow, 

he was the very time that the Meſſenger charged, with the Quarter-Ma- 
fter, andother Officers, about the buſineſs of quartering the Forces: All 
which amounteth to a Relevant Defence to free the Defender of an odi- 
ous purſuit ; the purſuer, having no prejudice ; in reſpe& the Rebel was, © | 
and is notourly Bankrupt, and was impriſoned a few dayes after, and con- 


_ tinuedalong time Priſoner in Glaſgow. 


The Lords Found the Alledgance Relevant. . _.  eeFag, IT 

The Lords are in uſe toſuſtain ſuch Actions iz ſubſidiamagainſt Magi- 
ſtrates for payment of the Debt,yghen they ſuffer the Debitor toeſcape out. 
of Priſon;But when a Magiſtrate 1sCharged with Letters ofCaption,bearing 
no Certification, but Horning, it appears hard to me, that the Law having 
defined and preſcribed the pain and certification, that the Lords ſhould 
ſuſtain any other penal Action- without the warrant of an Act of Parlia- 


 *ment ; And that rhe'Magiſtrates for a Cz/ps or neglect, ſhould be Lyable - 
| to the whole, Debt, which may be a great Surf.” If the. Action © be 
"conſidered, not as a penal Action, but for Damnage and Intereſt, it 


ſhould be only ſuſtained,in ſo far as the Creditor is -prejudged ; fo that the 
Debt being either recovereble, and the Debitor in ae good caſe.as before, 
or being Bankrupt the time of rhe Charge, the Magiſtrates may be de- 
nounced upon the Caption, or cenſured for their Contempt, but ought * 


" notto be Lyable for the Debt 7» /olidum. Scot Clerk. 


D. 79. Davidſon «contra the Town of Inverneſs. Eod.die. 


| Here beinga Decreet of the Dean of Gild of Innerneſsagainſt an Un- 
'] freeman, Unlawing him in Three Hundred Pounds, tor Tong: 
# 2 NOR i = 


- 2 * 


of Council and Seſsion 33 
and 2 Suſpenſion and'-Reduftion þeing raiſed of the ſame, upon that - 
a ;50.4h That the Suſpender = without the Towns TuridiQtion: 
And that by the Ats of Partament, Unfree-Traders may: be charged to 
deſiſt, and to find Caution to thateffect ; But the Town or Dean of Gild -* 
cannot proceed to proceſs or unlaw then; there being no fuch AR of Par- 
lament to warrand it ; but only to Charge (as ſaid 15) and toconfiſcate 
the Goods. | | 


D. 80. Forbes Conti Blair. Eod. dies 


| )%* Forbes and his Spouſe, having recovered a Decreet againſt 
i # David Edgar; The ſaid David did grant a Diſpoſition in favours of 
his Mother ; whereof the Doctor and his Spouſe did intent Tmprobation 
and ReduMion ; and after long dependence, Certification was granted 
and ExtraQed ; Butthe Defender having given in a Bill, craved to be Re- 
poned, pretending that the Certification was granted in Winter, when 
the Defender being an Aged Woman, and attending one of her Children 
'being Diftrafted, could not come in the-time- of a Storm; and within five 
or ſix dayes after the Certification was granted, ſhe came and produced” 

the Diſpoſition; | ; 1 59298 | | 
- "The Lords before Anſwer, whether they would repone agataſt the Cet:- 
tification, Ordained' them to diſpute upon the Reaſons of ReduQtion. viz. 
That the Diſpoſition was #inter conjunttas perſonas, without an Onerous 


- 


' . Cauſe; and that the Condefcendence was not relevant, viz. That the 


' Diſponer had granted Bond for Aliment and Entertaintnent of him and 
the other; Children to his Mother, and for her Teree; In reſpe& the faid 
Pretences were only patched up to colour the ſaid fraudulent Diſpoſition; 


| © And that the ſaid Diſponer, perdente lite and after Sentence, could nor in 


prejudice of the Purſuer give a Bond, to be the ground of the ſaid Diſpo- 
. ſition; But if there were any ground of. the ſaid pretended Debts, the De- 
fender ſhould have recovered Deecreet for the ſame : and though the Debt 
were without queſtion, the common Debitor, contrare to the At of Par- 
lament, could not make a voluntar Diſpoſition, in prejudice of the Pur- 
ſuers Diligence; Oighaty and prefer another Creditor. It was Anſwer- 
ed, That by the Act of Parliament, the Reafon, (viz. That the Right 
was granted without an Onerous Cauſe) is only probable Scripro wel Ju- 
ramento; and that the Diſponer not being inhibited, the Detender might 
lawfully jib; vi2zlare, and take a Right for a juſt Debt: And by the At 
of Parliament, the Diligence, that difableth a Debitor to give, and a Cre- ' 
ditor to take a voluntar Right, is not a Dependence or a Decreet, but In- 
hibitions and Hornings, which are fo publick, that the-Leidges may and 
ought to take notice of them. $ | 
The Loras were tender to repone againſt the Certification: and yet they 
thought not good to take away rhe Diſpoſition upon the Cerrification ; 
feing the Write was produced, and not ſuſpected nor queſtioned to be 
falſe; and the Defender did .excuſe and purge her negligence (as faid 
is:) and the Diſpoſition being in her favours, who was /ab poteſtate Ma- 
7iti, and ſhould be defended by him, having her ſelf in Law neither 
welle nor »olle, his negligence ſhould not undo her: And therefore the 
Lords having conſidered alt{o the Difficulties in. the Debate, upon the Rea» 
fon, they reduced the Diſpoſition in manner aftermentioned, by refer- 


pg - ving 
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ving to: the Defender to. purſue for. the faid pretended Debts: and de- 
. clared, that if ſhe recovered Decreet, {the Purſuer always. being called, 
that there be no colluſion ) the Defender-ſhall come in par? paſſu with the 
Purſuer: and. that the Diſpoſition ſhall ſtand to thar effe&t only: Both the 
Parties acquieſced to the Deciſion. COA trip. By 


D. 81. Eo "Cheap contra Philp. cod. die. 


# R: Cheap purſued a ReduQtion:of a Diſpoſition made by . | 
'3 Philp, in favours of Mr. Joh» Philp, upon theſe Reafons; That 
it was ſubſcribed by two Notars; and their Subſcriptions did not bear de 
Mandato; and becauſe one of «the Notars was known) to be of fo great 
Age, that he had not been for a gs mop ny as a Notar, and thae 
ke had only ſubſcribed his Name ;: The reſt of the Solemn Words ufed 
by Notars when they ſubſcribe i» /ubfpdiam, being writen' by the orher 
N otar:; . Therefore another Notar had been alſo uſed, ' beſides the two . 
Notars; . And that no reſpe&t ought to be given to'his Subſcription, by 
reaſon it was ex Intervallo, and not #no contextu, 2.' That the Diſpe- 
fition was #7 /etfo. $55 SL dS Sod go CH OO, 
" The Lords, When the caſe was reported, debated upon the firſt Reaſon; 
and in ſpecial upon theſe Points. ' 1. ', Whether in Ins in ſub- 
{dium by Notars, it be eſſential it ſhould be expreſt, That they ſubſcrib- 
ed ex mandato; and if that ſolemnity may be ſupplied; by offering to prove 
that the Notars were Rogati: Tt was urged, that Minuts and Abbrevi- - 
ations of Seaſins might .be extended and tranſumed, though none of the 
ordinary Solemnities be expreſt, and therefore ſuch Defefts and! Omifſi- 
6ns may be ſupplyed : 1 was Anſwered, 'That in Abbreviations, Omnia 
praſumuntur ſolenniter atta; But when an Inſtrument 1s complear, 'or any 


other Write, if it want the Ordinary,Solemnities, they cannot beſtipply. © = 


ed; & ſolennitas non preſumitar, 'And being only probable by the Write it 
Telf, it cannot beſmade up by Witneſſes. 2. It was debated, Whether 

a Father or Grand-father could be Notar, in a Write or Right in favors 
of the Son or Grand-child. - err 0'7 OC CERT IHE 1003 Qi2ITBIL 
. _ The Lords did demurr upon theſe Peints, and thought fir, ' that hes 
oye _____ as to theſe, the Reaſon founded on Le#o ſhould be dif 
culled. mY iS $04 | s LI LCL b 


D. 82. | Watt contra Halyburton. cod. die. 


Tf Ames Halybarton being infeft upon a* Compryfing, in ſome Acres in 
' /J Dirleon, did grant a Diſpoſition of 'the ſame to' Adam Watt, where- 
by he was obliged to infeft him by two Infeftments ; whereupon the - 
faid Adam Watt his Son, having Right by Aſſignation from his Father 
purſued William Hatybarton as Heir to the Diſponer, for implementand 
obtaining himſelf infeft, and thereafter to infeft the Purſuer : 1t was 
Anſwerea, "That the Diſpoſition was in the hands of Aden Watt by the 


 . ſpace of twenty years, and that he had made nowuſe thereof: and that rhe 


'Pefenders Father had done all that he could, for denuding himſelf of 
the faid Right, the {aid Diſpoſition bearing a procuratory of Reſignation: 
and that the Lands holding Ward, ifthe Defender ſhould enter, tus Ward 
G | | Ss | _ and 


| of Comncil and Seſfson. | 25 


_ and Marriage would fall; fo that unleſs the Purſuer would warrand hitn 

as fo that hazard, he cannot be obliged to infeft himſelf. | 

The Lords decerned, reſerving Attion to the Defender for Damnage arid 
Iatereſt as accords. FE, | | 


D. 83. Key contra Fleming. 15. Tune  TH6F« 


GE; e Fleming having an Infeftment, of Annualrent out of the Lands 
of Cambo, and thereafter having compryſed for his Principal Sum : It 
was. Found, 1n a double Poinding and Competition betwixt the ſaid Georoe 
and Gilbert Kyy another Creditor of Cambo, that the faid Gilbert ſhould 
be preferred; in reſpett of the faid Gilbert his Infeftment in an Annual- 
rent : That Decreet being ſuſpended, Fleming craved to be preferred, in 
reſpe& his: Right of Annualrent was before Regs Right: 1? was Anſwer- 
ed; That this Infeftment was extinCt and taken away by the Compryſing: 
and that he could not now have recourſe to; it, after a Decreet of Pre e- 
rence 7 foro contradifforio; It was Replyed, That Decreers'of double 
inding preclude as, to bygones; but as to the future, all are qualified, 
my any thing that was then ſeen. =. 4 "TIES: 
The Lords were clear, that notwithſtanding of the Compryſitig; he 
might have recourſe to his former Right; . But the great Queſtion was; 
Whether Decreets of PoindinS the Ground, againſt a Party compearing, 
did include him, ſo. that he could not be heard againſt Competent and 
Omitted ? which the Lords did not decide; but tecommended ro the 
Reporter to ſettle the Parties; Gibſon Clerk: 


D. 84. Home contra the Counteſs of Murray. 18, Tune. 1667; 


. of Ames Home of apr,» having Aſſigned to the Cougteſs of Marry the 
Gift of Eſcheat of Sir John K inimmonth, and certzin Debts due by the 

{aid Sir-Joha; .The Lady, by her Bond, granted: that ſhe had got the ſaid 
Right, and obliged her ſelfeither to make paymentrto the ſaid James of the 
foreſaid Sums, or toRepone him to his 'own. place :  'The dy being 
- purſued upon the ſaid Bond allMyged that it was null/being grante 1 by her 
atten her Marriage without her Husbands confenrt :* Tt was Anſwered; 
. thatthedefireof the Summonds was alternative; either to pay or Repone 
the Purſuer ; Er deceptis non decipientibas ſuccuritur. The Lords having de- 
bated amongſt themſelves up6n the reaſon of the Law annufling Deeds, 
ftante Matrimonio done by Wives ; and ſome atgued,thar Women Married 
are not in the condition of Pupils who-have not judicium, nor Minors who 
' have rot Fudicium firmum ; and that they are Lyable* Ex delidto vel quaſy, 
arid ex dolo.; "The Lords, betore Anſwer to the Debate, whether her Afﬀer- 
tion in the Bond, viz. 'That ſhe had received the Writs mentioned in the 
fanic,ſhould be Obligatory,- atleaſtſo far as ro Repone the Purſuer ; "They 
Ordained her to be Examined anent the cauſe of granting the Bond. Gzb- 


ſon Clerk. X 
D. 85:: Fobnſtoun contra Cuninghame. 19. June. 1667. 

' A Bond being granted to a Husband and his Wife, and the Heirs of 
{{\ the Marriage; which failzieing their Heirs ;. was Found to pertain - 
+a | ” _ 
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au. 


to the Husband after the Death of the Wife ſolidum : And that theſe 
words (their Heirs) ought to be underſtood Civiliter of the Heirs of the 


Husband, as being per/oza dignior. | 
D. $6. Watſonof Dunnykier contra his Vaſfals. 21. Fune. 1667 


HE fyid _— having Feued certain Crofts; with a ſervitude in 
8 His Muirof Pa/h-head to Winn Divotsand Clay, for Building and 
Repairing the Houſes Built, and to be Built by the Vaſſals; purſued De- 
clarator that it ſhould he lawful to him to improve the Muir, leaving alſe 
much as would be ſufficient for the uſe. foreſaid: It was Alledged, that 
the Servitude did affe&t the haill Muir ; and that their Right flowing 
from himſelf could.not be reſtrained; & ſibs i-zputer who did grant it inthe 
Terms of the ſaid Latitude. | | 
The Lords conſidering that it was intended that the faid Servitude 
ſhould only be for the end foreſaid, and it would be a prejudice both to the 
publick intereſt which is concerned, that the Country ſhould be impro- 
ven, and waſte unprofitable Grounds Laboured; and to the purſuer alſo; 
without the leaſt advantage to the Defenders: They therefore Ordained 
alſe much Ground to be ſet apart, as might more nor ſufficiently ſerve 
for the uſe foreſaid ; and, allowed the puriuer to labour and improve 
the reſt, without prejudice to the Defenders to make uſe even of the reſt 
dureing the time it continueth in the preſenr condition and not laboured ; 
And it caſe it ſhould happen upon any occaſion, that what ſhould be-ſer 
apart for the Feuers uſe foreſ{aid, ſhould prove ſhort and not ſufficient for 
that uſe, they reſerved Liberty to them, to have recourſe to the reſidue; 
and granted viſitation tothe effect foreſaid. 1» preſentia, Lockheart and 
Cheap alter Mckenzze. ES + | 


Dl $7. Hay 6f Stravan contra Oliphant. 22. June. 166 " 


T was Feand, That a Miln-dam .could not be drawn from one ſide of a 
Burn to another, without a Servitude or conſent of the Heretor having 
Lands 0a the other fide ; and that the Heretor is not obliged todebate,whe- 
- ther he had prejudice or not ; The Lands on the other ſide being hisand the 
Burn medio-tenus. 2, It was alſo Found, that he might lawfully demoliſh 
the Dam; unleſs it were alledged, that the Miln had gone the ſpace of 
Fourty eight Hours ; So that it might have come to his knowledge that it 
was a going Miln. Hayſftoar Clerk. my 


D. 88. L. Blantyre contra Walkinſhaw. 9. Fuly. 166 7; 


IN a Reduction the Lord Blaztyre contra Walking ſhaw, Ex capite minorita- 
tis; It was Found that the granting of a Bond though with conſent of 
Curators, being perſons above all exceptions, was Lefion ; and that it was 
not{ufficient toalledge that the Money was aftually delivered'to the Cu- 
rators ; or tothe Minor in their preſence; unleſs it were alſo alledged that 
it were converted to his uſe. | 
This ſeemerh hard, for the borrowing of Money by the Minor whoſe 
Afﬀairs may requirethe ſame, was not Leſion ; but the miſemploying of 'ir, 
which 1s the fault of the Curators. , 
i . D. 89, 


. * 
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D. 39. . contra. | Ead. die, 


AN *Afgnation being made to Mails and Duties of a Tenement of 
Land, for the Year in which it was granted, and in time coming 
without Limitation: The Lords Found, That the Heir of che Cedent 
ought to have a formal and valid Diſpoſition of the Land, wherupon the 
Aſſigney may be Iofeit ; Seing otherwayes he could not be ſecure as to a 
perpetual Right to'Maills and Duties againſt a Singular Succeſſor ; Er con- 
ceſſo Jure conceduntur omnia ſine quibus explicari non poteſt. | 


D. 90. Mcbrae contra Meclaane. 8. Fuly. 1667, 


N the Proceſs Mcbrae contra Mclaine, being for removing a Tutor ſus 
ſpe&; upon many Grounds, and in ipecial, that the Tutors Father 
had been Tutor to the Pupils Father and had not compted ; - and that the 
Tutor and his near Relations had Queſtions and Actions of great impor= 


tance with and againſt the Pup. : "RE 
The Lords inclined, That another Friend ſhould be joined to the Tu- 


tor ; But no Anſwer was given by the Lords to. the Diſpute: only the 
purſuers Procurators got a time to condeicend upon a perſon fit to be 


joined. » * . | | : | 
D.-g1.. . Crie contra E. Finlator. g. July. 1667. 


. Creditor having obtained a Decreet 7 ſubſidium, for payment of. his 
.. £® Debts, againſt the Magiſtrates of Danadee ; and having Aſſigned the 
Bond wherupon the Debt-was due to the .Magiſtrates, they purſued the 
Cautioners in the Bond'; who alledged, that the Debt and Bond being fa- 
tisfied by the principal or Town of Dandee, who was Lyable /ocs Rez ex 
del;o, the Cautioners were liberate. - | 
_ The Lords did demurr and delay to give Anſwer. Vide infra 24. Jas 
war). 1668 


D. 92. Grange Hamilton contra Smith. Eod. die. 


'S 7 Lords Found, That as the payment of Annualrents, fo the pays 
, 2... mentof Feu-duties may be proven prout de Jure.. Hay Clerk. 


; D. 93. | Watſon contra Law. 15. July. 1667. 


N the Proceſs Watſon contra Law, It was Found, That Kjrklands being 
Diſponed with abſolute Warrandice ; The Diſponers are obliged to 
warrand from the Deſignation of a Gleib : Though it was alledged, rhat 
ex natura rei, and not ex defetiu Juris, The {aid Gleib was evicted. 
Thereafter it was Found in the ſame Cauſe ; That the Deſignation bes 
ing as toCows, and Horſe-graſs; and upon a Law ſupervenient after the 
Diſpoſition. viz. An ACtin the late Parliament; The Diſponer ought not 
to warrand from a Supervient Law. | | 


K kk kl D. 94 
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D. 94. contra Bod. die. 


* Xhibition being purſued by an Appearand Heir, to the end he ma 
7, adviſe, notonly as to the Writes in favours of the DefunQ, but rock 
as were granted by him. _—_ are 
The Loras ſaperceeded to give' Anſwer as to the laſt Member, until 
they ſhould conſider the AEt of Sederwnt : It -being alledged, by fome of 
the Lords, That by an Act of Sederunt it was ordained, that no perſon 
ſhould be forced to exhibite Writes granted by Defun&s, in . favours . of 
himſelf or his Authors, Except Writes granted by Parents; Or Husbands 
in favours of Wiyes and Children. . 


D. 95. Hamilton contra Symenton. 16, July 1667. 


]” was Found, That the Mother,being Liferenter of all that could belong 

to the Daughter as Fiar and Heir to her Father, was obliged to enter- 
tain her; and ae fatto having entertained her, conld crave nothing for 
her aliment, though the time ſhe was entertained, -ſhe was only appear- 
and Heir, and thereafter was about to renounce to be Heir. Humiltor 
5 CR | | 


D. 96. Elleis contra Keith. ed. die, « 


HE Lords, upon debate and deliberation, Found, That a Perſon 
addebred in payment of a Sum upana Wadlet, may pay tus Debt, - 
a 3 


» 


nd take a Renunciation; tho the Creditor granter be inhibited ;' and that 

Inhibitions do nat aftett Renupciations. po Ky 
The Reaſons that moyed theſe that were for the Pecifjon,are. 1: That 
Inhibitions do hinder the Liedges to purchaſs from Perions inhibited, 
 butnot to borrow Money from them ; and as they may lawiully pay the 
Sums they borrow, {ſo they may take Diſcharges and Renunciations. 2. 
When a Perſon does grant a Renunciation of a Wadfet, he doth not grant 
a Voluntar Right, bur only a Diſcharge upon the matter, which in Law 
he might he forced to give,upon an Otder of Redemptian. 3. A Perſog 
inhibite might take Payment and grant Diſcharge of an heretable Bond, 
even before Sums due upon ſuch Bogds became arreſtable, 4. If In- 
hibitions ſhopld affe(t Renunciatians of Wadſets, then they could not 
be granted without conſent of the Creditor who had inhibited, even after 
an order of Redemption. 5. The Inhibition, where it mentioneth and 
prohibiteth Renunctions , 1s to be underftoed of Voluntar Renuncia- * 
tions, which the Party inhibite is not obliged to grant; As v.g. An He- 
retor having a Baſe Right irredeemahle, ſhould after Inhibitian renounce 
the ſame. 6. If a Wadlet had been granted before the Inhibition, the. - 
Creditor may renounce, becauſe in Law, and by the Contra&t he. 1s o- 
bliged upon payment to renounce, fo that itis nota voluntar Deed; And 
there is eazexs Ratio in Wadletsafter Inhibition ; ſeing the Right is gran- 
ted with thar condition that upon payment the Creditor ſhould renounce; 
And as I may grant a Right to a Perſon inhibited, ſo T may grant ir with 
that Quality, that he ſhould” be obliged to re-diſpone, in which caſe he 
may lawtully diſpone back again, notwithſtanding of the Inhibition. 
| | | D. 97. 
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D. 9% -- Ker contra Ker, eod. die, 

f Kew Lords Foand, That an Executor, notwithſtanding of the Oath 250 
.ven upon the Inventar, the time of the Confirmation, may be urged. 

to declare upon Oath, whether ſince the Confirmarior, it is come to his 

Knowledge; That ſome Goods and Debts were omitted, which he did 


not know the time of the Confirmation, and whether he has gotten greas 
ter Pryces than are contained in the Inventar. Gib/on Clerk. 


D. 98, Sir fames Keith contra Lundie. eod. die. 


Decreet being obtained againſt Sir James, as charged to enter Heir - 
A of Tailzie r5 his Brother Alexander , in foro, for payment of a 
Debt due to Lundy; Two Exceptions being proponed and admitted,and 
the Term circumduced; he craved to be reponed againſt the faid Decreet, 
Alledgeing that the Procvrator, who pretended to compear for him'in 
the Decreet, had no Wirrand, and was ſick for the time. | 
The Lords inclined to repone him as to perſonal, bur not as to real Ex- 
ecution: and deſired the Reporter to deal with the Party to conſent. Has 


w1ilton Clerk. | 
D. 99. Hermiſton contra L. Sinclair. 17. July 1667. 


FJErmiſon being bound to pay to the Lord Szzc/arr his-Brother, out of 
Z 4 the tirſt and readieit of the Rents of the Eſtate of Szc/arr, a certain 
Annuity. | | 
The , Foand, 'That he ought to pay the ſaid Annuity entire; tho: - 
he pretended he was not obliged fimply, but out of the Rents; and thay 
the ſaid Rents, in-reſpeCt of the real burdens upon the Eſtate, and the 
low Rates of Vitual, would not extend to fatisfie the fame : Seing he 
was obliged to pay out of the firſt and readieſt. i 


D. 100. - Lady Burgie contra Strachan. ead. die. 


 Baſe-Infeftment given by a Husband to a Wife, was ſuſtained after 

A the Husbands deceaſe, as publick and cled with Poſſeſſion, albeit 
the Husband was not in Poſſeſſion the time of granting the Right: In 
reſpe&, either he, or others by redeemable Rights and Tacks given by 


him, came in” Poſſeſſion rhereatter. | | : 
D. 101. Fiffe contra Daw jn Perth. 6. Novem. 1667. 


A Burgels in Perth, having put his Son with a Neighbour to be his 
Prentice, and the Boy having diverted from his Service, the Father 
was purſued for Damnage and Intereſt ſuſtained by the Maſter, who 
did referr to the Fathers Oath his abſence and diverting: In which Pre« 
ceſs, the Father having declared with a Quality, 'T hat the Maſter had 
beaten and put away his SOR. - EENI 
. The Lords Found, The Quality being /uper facto alieno, did reſolve 
in an Exception, which he ſhould have proponed, -and cannot be pro- 
| | Ven 
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| b ou Oath : And yet though the Proceſs Was a Suſpenſion, 
| bars be there had been Litiſconteſtation, as ſaid is; The Lords, did give 
a Term to prove the {aid Quality. Procurators Fyffe alter Chambers. 


Py” 


D. 102. Duke and Dutcheſs of Monmouth contra Scot of 
Clarkingtoun. 12, Novemb. 1 667. 


Equiſition being made by the Duke of Monmoath and his Lady, to 
R Sir Laurence Scot of Clarkingtoun, for a Sum of Money ; But the 
Notar having deceaſed betore his Inſtrument of Requiſition was exten- 
ded. and there being only a Minut of the ſame unſubſcribed, the faid 
Duke and Dutcheſs purſued Clerkingtoun for extending and making up 
the Inſtrument; and craved that” Clerkingtoup and the Witneſſes might 
be. examined to that purpoſe: and that upon Probation, that the Re- 
quiſition had been made conform to the-ſaid Minut, an Inſtrument un- 
der the Clerk Regiſters hand ſhould be equivalent to an Inſtrument. 
The Lords Refuſed the ſaid Deſire, in reſpe& the faid Minute was 
neither ſubſcribed by the Notar, nor in his protocal. Lockheart alter 
Sporſwood. DS x od, | | 
And that Requiſition and ſuch Aus Legitimi cannot be proven but by 
Inſtruments perteCted as to all neceſſary Solemnities, at leaſt the Minutes 
_ of theſame under the Notars hand. And tho the Debitors or Party con- 
cerned may know: ſuch Deeds were done ae fat#o; they may be ignorant 
and are notobliged to declare, whether they were Legally doneor not. 


D. 103. MAllanus Henderſon contra I 4. Nov. 1667. 
*« {| Upornp ſpecies (quz ſequitur) dubia 8 perplexa, & de ca diſcep- 
cc 


tatio in apicibus Juris eſt, eam & argumenta ulcro'citroque ad- 
« duRa ex Jure Civili, Juris iftius Idiomate, Latine vitum eſt {ubjicere. 
« Sequitur ſpecies facti. ; He T ; 
« Ninianus Henderſon nauta 8 incola ville, que vulgo nuncupatur Sa- 
« /Jine Preſtoniane, peregre profetturus ; Nec1mmenior periculorum, qui- ; 
<« bus nautz & navigantes obnoxit ſunt; de rebus ſuis & patrimonio 
& (quod exile fatis erat) in prediis urbanis, & quibuſdam tenementis in 
« villa iſta ſitis, diſponere ſtatuit : quod fecit Chirographo ſeu Inftrumen- 
«.to,: ſed adeo informi & Styli ancipitis 8& dubu, ut acerrime Diſputatio- 
< ni anſam przbuerit, utrum Teſtamenti & Donationis mortis cauſa, an 
«inter vivos Jure cenſeri debeat :. Ejus Clauſulas & tenorem brevyi- 
« ter perſtringam : Cum eſſet ccelebs,nec liberos, nec fratres haberet, ſed 
« ſororem unicam,cam preteriit nulla de ea mentione fatta : Se prefatus de 
« profeCtione ſua & de morte ; quod haud Ignarus efſet ea nihil efſe cer- 
« tins; nec minus hora & tempore quo eflet obeunda nihil eſſe INCertius : 
« Tdeoamore & gratia duQtus, quo proſequitur Allanum Hlenderſon Niniant 
« Patrui ſui filium, nominat (pſa verba) & conftituit dictum Allanum 
<« hzredes Executores & Aſſignaros {uos, ejus hzredes & Succeſſores & Do- 
« natarios in rem ſuam irrevocabiliter ; In & ad ſua Tenementa domos et 
« terras arabiles jacentes in villadicta ; & ad  omnes alias .terras haredi- 
<« tates & bona que in poſterum ad ſeſe pertinere contigerint ; cum ple- 
« na poteſtate dicto Allano iuiſque predictis, fiipſum mori nec in. ages 
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<redire contigerit, intrare$& confirmationem obtinere a Domino directo 
«8& ſuperiore, in & ad dictas terras & Tenementa, iiſquefrui & poſſidere; 
«<'Transferendo in dictum Allanwm ecjuſque pradictos, omne jus funm tam. 
< proprieratis quam poſſeſſionis ; & excludendo agnatos 8& neceſſarios ſuos, 
« & proximos cognatos quoſcunque ; cum ceſſione omnium Inſtrumento- 
«1m & Evidentiarumdicta Tenementa & Terras concernentium : Reſer- 
<« eando tamen ( ipſifſima verba,; que notanda-) fibi ipſi tantummodo, 
« poſt ſuum in +patriam | reditum , -revocare, reſcindere, irritare, & 
« annullare preſentes literas ranquam nunquamtuiſſent ; & dictis Terris 
« aliifque uri & pro arbitrio & libitu ſuo de 1s diſponere: cum Clauſula 
<« Regittrationis. Ninianus CX protectione Redux in patriam, diem 
« obiit. Ex eo Inſtrumento egit ad implementum przdictus A/lanns, ad- 
& verſus ſororem & heredem -dicti Niniani;, Excipiebat Soror, & pro - 
« ea Advocatiarguebant, eam non teneriſed abſolvendam his argumentis; 
« Teſtamentis,Legatis,& mortis cauſa Donationibus,res mobiles tantum dif; 
« ponuntur,nec ez omnes ſed quz Executoribus Relictz 8 liberis cedunt ; 
& ;bata & ſubducta ea parte mobilium, on Jure hzrediratis heredi, mori- 
« bus noſtris, relinquitur : Nec fatis efle aliquem tum velle tum poſſe de 
« rebus ſuis diſponere, 'nifi accedat modus habilis; forma enim in civilibus 
« &.conceſſionibusdat eſſe rei: cum igitur tenoreInſtrumenti perpenſo ; 
<jn comperto ſit, Teſtamentum, faltem-ei affinem donationem mortis 
« cauſaeſle; ſequitur eo Teſtamento de przdiis ſuis fruſtra nec modo habi- 
< 1; diſpoſuiſſe, & donationem inanem &'Mefficacem efle: "Quod autem 
« Inftrumentum 8 .Donatio in eo contenta, Teſtymenti ,& Donationis 
« mortis cauſa Jure cenſeri debeat, tacile evinct, tumex prxfatione & ver- ' 
« bis narrativis; tum exclauſula diſpolitiva, nec non & exclauſula-& ver- 
« bis Executionis : Ex przfatione hquet, donatidnem conceflam 'non tans 
&« tum contemplatione yerum etiam commemoratione mortis, & verbis in 
« Teſtamentis & ejuſmod1 donationibus Teftamentariis ſolennibus; nec 
« non ex. ipſis.conceſſionis verbis conſtare, doriarorem voluiſſe teſtari yel 
< mortis cauſa donare ; nominat fiquidem dictum Alaram epiſque pre- 
« djiEtgs, ſuos hzredes & ſycceſſores ;” nominare autem & conſtituere ha- 


& xedes & Succeſſores ſunt verba penitus Teſtamentaria ; | Et in Donatio- 


« nibus inter vivos nec apta nec ufurpata: Accedit, quod cum definitio Do- 
« nationis mortis cauſa fit, Cum aliquis vult fe magis quam Donatarium, 
« eumque potius quam hzredem rem ſuam habere; eam' diſponentis vo- 
& lunttem fuiſſe certum eſt ex clauſula executiva, & poteſtate diQtis bonis 
« & terris fruendi poſt mortem ſuam ; altis cognatis & proximiori- 
<« bus ſubmotis & exclaſis : Cum Ponario aliqua conceditur metu & Hh 
« tyitu periculi imminentis, eo ceſſante, & donante incolumi & ſuperſtite, 
« ceſſat & evaneſcit donatio; Donartio autern, de qua agitur, falta eſt metu 
« periculi ex navigatione periculoſa, 1mo ſub conditione fi Diſponentem 
« mori contigerit ; cum igitur in patriam redierit, nec conditio exftiterit, 
« conſequens eſt Donationem inanem & irritam eſfe. Dato Donationem 
< inter vivos, & puram elſe ab omni conditione ſuſpenſiva ; extra omnem 
« Queſtions aleam eſt, eam fattam {ſub conditione Reſolutiva ; Siqui- 
&« dem poteſtate conceſla ex donarione, Terris alizfque donatis fruendy & 
< poſſidendi, ſi Donantem fine reditu in patriam mort contigerit ; a con- 
< trario ſenſu ſequitur, fin in patriam incolumis redeat, rebus donatis nec 
& frui nec-poſſidere licere ; {ed donationem nullam, exiſtente conditione 
« ſub qua reſolvitur Donatio ifta : Er ſi fupponatur inter vivos necſub con- 
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« dirione {uſpenſa nec reſoluta; ſine' dubio a Donatore revocart pdtuit 3 
& 8; [7 SSR Ge poſt reditum ; & probaturos recipiebant Rei, Inftru- 
« mentum donationis penes donantem repertum. fuiſſe : Inſtrumentum 
« autem penes Debitorem aut concedentem. repertum, cenſetur liberatum 
&« aut revocatum. -  OPEEAG £4 3 Ee. 
« Quod nunc fit penes atorem,non ſequi, ei rurſus a donante traditum, 
& & iterata Traditione donationem Reviviſcere; niſi doceatur quando 
« & quommodo ad-cum pervenerit ; fieri enim poteſt ut tempore mortis 
« penes donantem fuerir, & aQtoris dolo ſubſtractum. oc ©. W: 
« Pro Actore Replicabatur, Tnſtrumentnm diſpofitionis 8 donationis, 
« inter vivos Jure cenſendum ;' 8 actionem ex eco efficacem eſle; mentem 
« Jonantis. fuifſe donarionem concedere 1rrevocabilem fi peregre mori 
& contigiſſet ; {in rediifſet revocabilem ; hoc caſu poteſtatem revOcan- 
« & retinuiſſe, ſed ea haud uſum z nec enim Inſtrumentum aur fcriprum 
« &xſtare quo Teſtatus ſit donationem revocar:: ment! exprimende verba 
« haud defuiſſe ſatis apta, & diſpoſition inter vivos idonea ; donaſſe ſc ; 
< jrrevocabiliter & Jus ſuum omne tam poſleſſionis quam proprietatis tranſ- 
« tylifſe, cum poteltate fruendi & pofſidendi : 8& ceflio evidentiarum, & 
« Regiſtrations clauſula ſunt naturz penitus Heterogenez 8 a Teſftamen- 
«tis alienz ;.* Si Donator reyocatione facta peregre deceſſiſſet revocatio- 
 < nem Actori minime obfuturam ; $i Actor ſuperſtite dpnatore mortuus 
« fuifſet donationem haud inanem, ſed heredibus Actoris efficacem fore : ' 
© Ea argumenta concludere donatienem, Teſtameriti naturam haud fa- 
<« pere; cum in Teſtamentis ambulatoria fit voluntas & premotiente do- 
< natario.aut legatario evaneſcunt Legata 8& Donationes: haud diffiteri 
 <donationem fam quibuſdam clauſulis, donationi mortis cauſa affinem ' 
. © yideri: Sed quod de Hermophrodrro Jure cautum eſt, haud inepte & 
. Ehic accomodari, & quod prevalet ioſpictendum. | ES, | 
_ ©  «Adargumenta pro Reo Reſpondebatur: Ad primum,haud incongruum 
<eſſe mentis & valetudiriis compotem, 8&1 legitima poteſtate conſtitutum, - 
& uno & eodem Jnſtrumento, de febus: fuis tam mobilibus qua immo- 
< bjlibns diſponere poſſe ; ſiquis-enim peregre profeturus Teftamentum 
* condat, & Executores inftituat, et eodem Teſtamento de terris ſuis 
<« diſponat per. verba formalia 8 idonea, addito mandato de Reſfignario- 
ne facienda, & Salinz pracepto: . Salina & Reſignatione ſecuta, co ca- 
< \u, fi dicas nec Teſtamentum nec Diſpoſitionem valere, abſurdum erit 
« quz ſeorſim licitz ſunt rerum ſuarum donationes, illicitas fieri, quod 
< fmul uno Inftrumento celebratz ſunt: Si dicas _Teftamentum tan- 
* tum valere, ratio reddi non poteft, cur Teſftamentum, & mobilium do- 
< natio magis valeat, quam Diſpoſitio & rerum ian Donatio, cum 
© in hac non minusconcurrant poteſtas 8 voluntas,8 modus & conceptio, 
« jdonea & ſolennis : Supereft 1gitur utrumque valere. Preterea reſpon ' 
<« detur; falſum efſe quod afleritur , donationibus mortis cauſa de terris 
* & rebus immobilibus diſponere haud licere ; cum nihil frequentins ſit 
* contraQtibus & donationibus, quibus, proximioribus excluſis, hzredes ali 
«. (& ut loqui ſolemus) Talie & Proviſionis inftituuntur. | 
*Accedit,quod Donator' Attorem Donatarium. conftituerit; & verbum 
© iftud proprium {ir donationis inter vivos; nec officit quod etiam hz- 
<redem & ſ{ucceſſorem nominarit, cum utile per inutile non vitietur. Ad 
«Secundum Reſpondetur; Dato, Donationem efſe mortis cauſa, non ſe- 
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< quitur invalidam efſe; ſuperius enim diftum eſt in contraRtibus $& oh- 
+ Iigationibus de ſuccefſione Talliats, de rebus immobilibus & pradiis nos 
< quotidje diſponere : eas autem donationes efle mortis cauſa; patet &x 
cc . . » PH + © . / 6” VE ** » . 
przdita Definitione mortis cauſa donationis; & quod omnes de ſucs 
* ceffione contraftus, mortis contemplatione $& plerumque non ſine mor« 


© tis coammemoratione fiant, & effettum poſt mortem ſortiantur; & in 


« jis ambulatoria fit voluntas, nifi accedat pattum'de non revocando. Ad 
« Tertium Reſpondetar, fallam efſe Propoſitionem ;. nec enim ceſſante 
« cauſk impulſiva ceſfar effetus; nec qui periculo imminente martalita- 
« tis admonitus, Teftamentum condidit; fi periculum effugerit aut” elu- 
<«-Qtatus fuerit, eo-minus in voluntate eadem perſeveraſſe cenſebitur;. & 
*© teſtatus diſcedit nifi revocaſle conftiterit. Ad. Quartum Reſpondetur, 
< Diſpoſitionem reditu eveniente, . haud nullam aut irritam cfle, ſed revo- 


. *cabilem, id ex eo demonſtrari; Guod fibi foli & tantummodo reſerva« 


<rit, {i domum rediret, poteſtatem revocandi ; fi enim inanis & caduca 
< fieret Donatio, in caſu reditus, .quorſum uta poteſtas. & fibi oli. reſer= 
* yata, revocandi donationem, quoad omnes, ipſa conditioniseventu ex- 
« tintam & revocatam. Ad Quintum, & Sextum Reſpondetur, & Ne- 
« 52tur, itſtrumentum poſt Donatoris reditum penes "cum eſſe ;  & 
*« penitus ſupervacuum dilceptare an pun eum fuerit, cum nunc penes 

tum, .nec neceſle eſt docere quo« 
« modo & quando ad ſe pervenerit. | | LR 
_. * Senatus Interlocutys eſt, Donationem iftam Teſftamenti naturam haud. 


_ *#{qpere, ſed validam & efficacem efſe; Sed {6 confſtiterit & probatum fu- 


«© erit, penes donantem inftrumeitum pot cjus reditum fuiſſe, tunc 


'* <reyocatum & irritum eſle. 


* An autem, eo quod: penes aftorem nunc fit, a revocatione diſceſſum 
< ſit & reviviſcat Donatio, interloqui ſuſtinuit : & ulterius inquirendum 
cenſuit quando & quomodo ad - attorem pervenerit. : | 


-D. 194: Whitehead contra Straiton. 14. Novemb. 1667. 


bert Whitehead of Park purſued John Straiton Tackſman of the Park 
of Holy-rood-houſe, for rhe price of a Horſe put in the ſaid Park, to 
be paſtured for. 4. ſþil. per night ; which after ſearch cannot be found : 
It was Alleaged, That by a: Placad affixed upon” the Gate of the Park, 
It was intimated, that-the, Keeper of the Park would not be afhſwerable 
for any Horſes put therein, although they ſhould be ſtolen, or break their | 
Neck, or any other Miſchief or Hazard ſhould overtake them. It was 
Replyed, That by the Law Naute,Caupones 8c. the Keeper ex#condattois ly- 
able ; unleſs it were alledged, That it had been expreſly agreed, that he-' 
ſhould not be lyable; or at the leaft, that it was known to the Purſyer, 
that ſuch a Placad was affixed, when he putin his Horſe, : 
The Lords, Before anſwer, ordained the Reporter to enquire, and hear 
the parnies upon the terms of the Agreement, when the horſe was put 


 . in: whether it wastold or known to the purſuer, that the keeper would 


not be anſwerable. Cfehill Reporter. -.. - 
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D. ts. Gardiner contra Colvil. 16. Novemb. 1667, 


N an ation Gardizer contra Colvil, the purſuer being ejeed during 
her Huſbands abſence out of the countrey, and when it was ſuppoſed 
| he was dead. | | : "IF \ > 

' The Lords ſuſtained the purſuite; Though the time of the adviſeing 
the probation, It was offered to be proven that he was living: and did dee 
clare, that albeit the Husband were at the Barr, they would give the | 
Wife the benefiie of Juramentum in litem, in reſpett of the wrong done 
by the Defender, and the. particulars and quantities could not otherwiſe 
be proven. A&tor Longformacus alter Wallace. Caftlehill Reporter. 


D. 106. Trotters contra Lundy. 20. Novemb. 1667. 


TH E Children of George Trotter m Fogorig being confirmed Execu- 
tors to their Siſter 1/obe! Trotter, purſued James Landie Cautioner 
in a Bond for James Trotter of the Eaſt-end of Fogo, for the Sum there- 
 inconteined: JU. was Alledged, that the ſaid 'James being Heir to his 
Grand-father Alexander Trotter in the Eaſt-end of Fogo, and the ſaid George 
Son to the ſaid Alexander and Executor to him, they did tranſatt together 
that the Movables belonging to the ſaid George as Executor ſhould remain * 
with the Heir ; and the ſaid James and-the Defender as Cautioner did for 
the cauſe foreſaid grant the ſaid Bond blank in the Cteditors name where- 
in the ſaid George filled up the mame of John Trotter in Cheſter his Brother ; 
and procured from him an Aſhgnation for the ſaid T/obe! his Daughter ; 
And that thereafter upona Subnuſſhon betwixt the ſaidGeorge and Alexander 
Trotter Son to the ſaid James granter and principal Debitor in the ſaid 
Bond, The Arbiters ordained the ſaid George to give back to the' ſaid 
Alexander the' ſaid Bond, and Affignation, with a Diſcharge 
thereof; and therefore the ſaid 1/obel being 1 familia paterna, and the ſaid 
Bond and Affignation being -taken and procured as faid is, by the ſaid 
George the Father in favours of the Daughter who hath no viſible 
Eſtate -or weans to acquire any ſuch Right, he was ſtill maſter of the 
ſame: And it being ordained to be Diſcharged' . (as faid is )'the ſaid. 
Debt is ExtinCt. . /t was Anſwered, that the Bond being filled up and Re- 
giſtrat in the name of the ſaid John Trotter, and the famen being Aſſigned, 
and the Aſſignation in favours of the faid 1/obe/ intimat ; and after her 
deceaſe, her Executors having confirmed the ſaid Debt;all before the ſaid 
 Submiſſhon; her Father could not by the Submiſſion or any other deed 
of his, Evacuat the ſaid Right Eſtabliſhed in the perſon of the ſaid 1/obe/ 
and her Executors: And asto the Prattique betwixt Monimask and Pit- 
tarro,whereupon the Defenders alledge ; 'it doth not quadrate to the Bond 
in queſtion, it being neverdelivered but depoſitat in the Uncles hand, Mo- 
ther Brother: to rhe Child ; and 1n the ſame caſe It mas Found, That the Fa- 
ther could not retract areall Right made in favours of his Child and Heir : 

And here there is Eadem Ratio. % | 
The Lords Found, That -the Father.being Maſter of a Bond or Right, 
whereupon nothing followed, being granted by himſelf ; may throw it - 
in the fire, and may conſequently Diſcharge it : But the faid Right being 
made publick,and compleated by the deſivery,and which is equivalent, by 
| | EE ſome 


a | 


neareſt of Kin. 
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ſome publick deed, by Infeftment if it be Heretable ; or by Aſfigration 
intimated, or confirmed Teſtament, if it be Movable ; he could not there- 
after Retreat or prejudge the ſame: And repelled the Defence in Reſpect 
of the An{wer.. Hackerioun Lord Reporter. Mr Thomas Hay Clerk: 


'D. 1079.  Polleck contra Pollock. eod. die. 


fOhn Pollock having granzed a Bond of 5000 Merks tb James his ſecond 
Son ofthe firſt Mariage; The ſaid James intented and purſued for pay- 
ment both Roberr eldeſt Son of the ſame Marriage, Heir of Line, and Johz 
eldeſt Son of the ſecond Marriage, and Heir of Proviſion, as charged to En- 
ter Heir reſpetive: It was alledeged for the Heir of the trſt marriage, that 
he offered to renunce: And for the Heir of Proviſion,that the Heir of Line 
ought to be firſt diſcuſſed by adjudication; and condeſcended upon mov- 
able Heirſhip, which might be adjudged : 1: was Anſwered for the Heir 
of Line, that his Father, having provided him, had taken from him a 
Renunciation of all that could belong to him as Heir, So that he could 
have no Right to the movable Heirſhip, which, in reſpe& of his Re-' 
nunciation, would be conſidered as other movables and fall under Exe: . 
cutrie: It was Replyed for the Heir of proviſion, that by the Renuncia- 
tion, the Heir of Line had renunced his kindnels, to the effe& his Father 


- might have power to diſpole of the Heirſhip; but his Father not having 


diſpoſed thereof, the-Right retprned to the Heir of Line again, the Re- 
nounciation being in favoursof him and his Heirs; as in Renounciations 
of that nature as to Lands, if the Father does not dilpole of the ſame, they 
will notwithſtanding belong to the Heir. Some of the Lords thought, 
there ſhould be a ditterence - betwixt Lands and Movable Heirſhip; In 
reſpeCt the Right of Lands,whereof the Father died infett, cannot be Ser- 


| Jed in theperion ofany other but the Heir, who therefore ought to have 


Right notwithſtanding of the Renunciation.: 'But the Movables which 
ſhould fall: under Heirſhip by the Renunciation of the Heir, ceaſe to be 
Heirſhip; and may be confirmed as other Movables: Others Thought, 
that.the Effect of {uch Renunciations ſhould be the ſame as to Movables 
and Lands ; the Fathers intention $eing one and the ſame for both ; and 


therefore, as the Right in the conſtruction ofthe Law returneth to the Heir 


of the Father, who doth not otherwiſe diſpoſe of his Lands; there is the 
ſame reaſon as to movable TAs : And as tothe pretence foreſaid,it is of 
no weight, ſeing if it were the Intention of the Father thatby ſuch Re- 
nunciations the Son ſhould be denuded, without Return, though the Fa- 
ther ſhould not diſpoſe of his Lands ; the Son may be purſued and forced 
to denude himſelf, that his Renunciation may be effectual,iri favours of the; 
The Lords before anſwer ordained the Renunciation te be produced, that 
they might conſider the Tenor of it. | 


D. x08. Tackſmen of the .Cuſtumes contra Greenhead, 
Fod. die. 


| He Cuſtums of the Borders being ſet in Subtack to Greezhead and 
' others, by the Tackſmen of the haill cuſtumes of the Kingdom : 
Greenhead is purſued as repreſenting his Father one ofthe Subtackſmen, fo 
M m m m | th 
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the dutie the year 1650. It was alledged, Thar the Subtack was altogether 
unprofitable, upon the occaſion of the Erzliſh Invaſion ; fo rhat Beaſts and 
other Goods were not imported,nor Exported that year,as they had been 
in uſe formerly : It was Anſwered, that albeit iz przdiis Ruſticis, in caſe of 
Sterilitie, . Vaſtation, and ſuch other Calamities that cannot be avoided, ' 
There may be abatement craved & Remiſſio Canonts ; yet in this caſe the 
Subje& being corductio rei periculoſe & Jaitus Retis, the Subtackſmen 
ought to have no abatement, and are in the ſame caſe as Tackimen of Sal- 
mond fiſhing, who will be Iyable for the duty, albeit no profit ariſe to 
them. > 4 

The Lords Found, That Subtackſmen ſhould have abatement : But the 
Queſtion, being moſt, Qzaterus, and concerning the proportion; becauſe, 
though the Subtackſmen had undoubtedly loſs, yet it was not Total; there 
being ſome Commerce betwixt the Kingdoms tor that year,ſome Moneths. 
I: was Found in end, upon hearing of Parties, that the half of the Dutie 
ſhould be abated. AQtores Lockhart & Cauninghame Alteri Sinclair. Mr Tho- 
mas Hay Clerk: | Ds 

The Law is very clear f Locati ; and the Doctors upon that Title; nor 
only 7z prediis but in conduttione vectigalinm, and the like; incaſe of an 
inſuperable Calamity, remittitur Canon & merces; but they are not ſo clear 
as td the Qzuatenus and proportion of rhe abatement, when the detriment 
is not Total : But it is juft, the abatement ſhould be: proportionable to the 


loſs: And accordingly The Loras decided. 
D. rog. . Fuftice Clerk contra Lambertoun 23. Nov. . 1667. 


N the caſe, the Juſtice Clerk contra Lambertoaun, the probation anent the 
value and worth of the Woods pertaining to the Juſtice Clerk, and cutt 
ind intrometted with by Lambertour, being adviſed ; It was conſidered 
and repreſented by ſome of the Lords, that had been Commiſfionated to ex- 
amine the Witneſſes adduced by borh parties, being allowed to have a. 
joynt probation, that the probation was dubious; the Witneſſes for the 
Purſuer declaring too highly, and the Witnefles for the Defender too low 
as appeared : And that the Subject of the Queſtion not being de re which 
is the proper Obje&t of Senſe, but de re; walore qui cadit ſub Judiciam & In- 
tellefum ; The Teſtimonies of the Witnefles are not de rei weritare but de 
credulitate & opintone ; and therefore are not ”umerands ſed ponderanda, ac- 
cording to the circimftances borh of their oun quality and the quality of the 
Declaration, whether they have declared veriſimilis and whether animoſe 
and ſuch like ; and whether they —_— a probable reaſon of their 
knowledge: That in this caſe,the Witneffes that have deponed moſt to the 
advantage of the Purſuer are his own Tennants ; and one of them a Smith 
& his Officer:that they give the reaſon of their Knowledge, that they dwelt 
in the bonnds, which is not ſuffici2nt, unlefs they had been perit; and Con- 
verſant about the matter of Woods,and the Buying and the Selling and the 
valaing of the ſame: That ſome Witneſfes for the Defender had given their 
\ Judgment upon oath as ſtrongly and pregnantly as they, though they be 
not -10 many : So that the probation at beſt is but dubious, and iz 4ubiis 
, mimimum ſequendim ; at the leaſt rhe Lords have a latitude to found their * 
Judgment upon the Teſtimonies of both cam temperamento, and without 
adhering perciſely ro either. W: 
| | F 
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_ The Lords Found nevertheleſs by plurality, That they ſhould have re 
ſpeQ to what had been proven by the moſt part: And accordingly De- 
canes - | 


D. rio. Rankin contra Skelmorlie and Dunlop. eod. die. 


N a double poinding at the inſtance of the Lord Metv//; there being 4 
Competition betwixt two Creditors of .4/0#i4 Brown Daughter and 
Heir to Sir Joh Broaz : | © ol . | 
The Lords preferred Skelmorly the firſt Arreſter, Though Razkin had 
obtained a* Decreet to make forthcoming, and had compleated his Di= 
ligence; and alledged, that an Arreſtment is butan inchoate. Diligence, 
and doth not hinder any other Creditor to compleat,and do more exaGt di- 
ligence by poinding, or by a Decreet tg make forchcoming, which in 
Debts, and ix n0-inibus are equivalent. The reaſon, of the Lecifion was, 
that Skelmorly had not only Arreſted but had intented a purſuite * before 
the Lords to make forthcoming before Rankin; But Proceſſes before the 
Lords being more tedious, and the Purſuer not Maſter of Calling, Raz« 
kin had taken advantage by obtaining a Decreet betore the Sheriff, in the 
interim. 


T3- 4 #x, Hay contra Drummond. 26, Novem. 1667, 


N a Redution Hay of Hayſtoun contra Drummond and Hepburn ; A 
Seaſin being called for; The Defenders having alledged, that the ſame 
being Regiſtrate, and they condeſcending upon the Regiſtration, the purs 
{uer ſhould Extract it himſelf. | | 
The Lords did debate amongſt themſelves, whether the Defender ſhould 
be obliged to Extract and xs the Seafin:Some were ofthe opinion,that 
there isa difference betwixt Decreets and Regiſtrate Bonds and ſuch like; 
and betwixt Seafins and Charters,which being theDefenders own Evidents 
and the principals not being, in the , Regiſters, they are preſumed to have 
. them; and ifthey have them not,ought to Extra&t them: Others thought, 
' that ſeing Extracts do ſatisfie the Production in Reductions ; If the Deten- 
ders have neither Principals nor Extracts, and be content to make Faith 
thereupon,it were hard they. ſhould beat the Charge to Extract them,in or-« 
derto a Procels againſt themſelves.7he Lords did nothing upon theiZebate. 
The Lords Wd reſolve, and cauſed intimate: to the Advocates, That 
hereafter they would only give two Terms in Reductions, and three 
Terms in Improbations. 


D.-114. Dalziel contra eod. die, 


HE Miniſter of Preffonhaugh, Mr. John Dalziel, purſued. for the 

.Teindsof Lartoz, upon his preſentation to the ſaid Kirk and'Teinds 
Parſonage and Viccarage: It was Alledged, no proceſs, unleſs he were 

preſented to'be Prebendar, ſeing the faid Kirk isa Member of the Colle- 
viate Kirk of Dambar ; and cannot be made appear to be diflolved, and E- 
rected in a ſeveral Rectory. , | 
_ The Lords Found, That being preſented to be Miniſterat the faid Kirk, 
and to the 'Feinds,which are the patrimony ofthe Prebendar ; it is _— ; 
ent 
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lent, asif he were preſented Prebendar: As when there is a preſentation 
toa Kirk, which is a'Parſonage, and tothe Teinds, the Miniſter will have 
Right, though he be nor preſented to be Rector or Parſon. 


D. 113. - E. of Lauderdale contra Vaftals of Muſselburgh. 
| 5. Decem. 1667. A gy 


I}, a Reductionand Improbation at the inſtance of the Earl of Lauder- 
4 4ale, againſt the Vaſſals of Maſſe/burgh, 2nd in ſpecial Major Biggar 
and others Heretors,and poſſeſſors of the Lands of H//. | 

The Lords Found, That the Major having produced a more eminent 
progreſs, and which he alledged would exclude the purſuer ; no Certi- 
fication could be granted contra non produtta, The Defender not being 
obliged to ſhow any other Writes, untill theſe which are produced be 
diſcuſſed. The Lordg Found alſo, Thatthe Defenders are not obliged to 
declare, that they will uſe no other Writes than theſe which are produced : 
The only difficulty being, thatthe reaſon of Reduction could not be dif- 
puted, unril the Production be cloſed; and if the Writes produced 
{ſhould be improven or reduced, the Purſuer would be put toa new proceſs 
of Improbation ; or returnand crave Certification after Diſpute iz Cauſz, 
which is incongruousin Form. h 

The Lords were of Opinion, that in the ſame Proceſs the Purſuer after 
the diſcuſſing of the Writs produced, might thereafter crave Certification 


contra 091 proautta, 


D. 114. - Fountaincontra Mazuel. eod. die. 


Lbeit the Lords are tender in Exhibition of Writs ; unleſs it be pro- 
, ven, that the Defenders had the ſame the time of the intenting of the 
Cauſe; or had fraudfully put the ſamen away before ; which is difficilis pro- 
batioxis ; Yet inan Exhibition at theinſtance of Fountain againſt 
Maxnuel of Nethergate, they decerned to exhibite, albeit it was not 
proven that the Defenders had the Writes, at, or ſince the intenting of .. 
the Cauſe: Inreſpect it was proven, the Defender had medled with the 
Writs being in a Charter Cheſt;and had offered to Tranſact concerning the 
ſame; andſo was preſumed to have put them away fraudulently: There 
being a great difference betwixt a tranſient having of Writes, amtl a 
down right medleing and Intromifſion; which, being proven, though it 
be before the intenting of the Exhibitioa,doth oblige the Intrometter to be 
an{werable forthe ſame. | 


D. 115. ColleFor of the Taxation contra the Parſon of Old-. 
hamſtocks. 6. Decem. 1667. | "I. 


N the Caſe, The Collefor of the Taxation contra the Parſoz of Old- 
| hamſtocks; a Queſtion was moved, whether the Succeſſor in the bene- 
fice be Lyable for the Taxation due by his Predeceſſors, his Patiimony 
conſiſting moſt of Teinds : But wasnot decided at this time. 


; D. 116 
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D. 116. | ; Mr. Rodger Hog contra The Counteſs of Filme. 
| 11; Decemb. Tony. 

| N Inhibition being ſerved _ an Qbligement to warrand ; A Re- 

A duction was thereupon ſuſtained, though it was alledged there 

was neither Decreet of Eviction, nor Liquidation of diſtreſs; rhe purſuit 

being only a Declarator, and the Decreer being only effectual. after Evi- 

ction and Liquidation ; which aceordingly was declared by the Lords: 


D+ 11 7 ; Inter Eoſdem, cod, die, 


Etwixt the ſame Parties: It was alledged, that the Defenders Right 

. was ratified by a Creditor, who had a Compryling expired ; 6 that 

the purſuer had no intereſt to queſtion the Defenders Right: It was Arn- 

ſwered, That the purſuer defired only ſuch Right as was after the Inhi- 

bition tobe reduced, without prejudice of any other, which he could not 
nor was obliged to debate #oc loco. . | / | 

The Lords, notwithſtanding Foxnrd the Alledgance Relevant. 


D. 118. Hamilton coatra Lord Belbavzn. 12. Decem. 166 7. 


DObert Hamilton Clerk, purſued the Lord and Lady Belhevento hear and 
ſee it declared, thata Minute betwixt him and them concerning the 
Tenor and Articles Lybelled, is null; theclauſe irritant thereinmentioned 
being commutred. git / | 25 | 
The Lords refuſed to ſuſtain rhe purſuit, unleſs the Minute were prg- 
duced : Albeit it was alledged there could be no prejudice, in reſpect a 
Minute of another 'Tenor could not be prejudged : and a Minute of that 
Tenor Lybelled, ſhould bededlared void upon the reaſon Lybelled. 


D. 119. Rich contra + /., Fed. die. 


- A Fter Litiſconteſtation upon an Exception of payment; the Defender, 
: who was purſued as Lawfully charged to enter Heir, Deſired to be 
admitted to renunce; . which was refuſed ; becauſe by the proponing the 
-Defence,Gefſerat ſe pro herede.: And Litiſconteſtation isa judicial Contradt. 


'D.*120. Rannolph Davidſon contra Richardſon Eod. die. 


AShp being declared pryſe, Becauſe the Loadning of Salt belonged toa 
£ > Frenchman; the Skipper and Steerſman having declared upon oath 
-that the Loadning was taken in at the Rozche/ upon the account of the ſaid 
Perſon. The adjudication was quarrelled by a ReduQtion,- upon diverſe 
reaſons; and in ſpecial theſe, that theDepoſition of the Skipper and Steerſ- 

man were - forced and extorted from them; and that it was offered to 
be proven and that ir did appear by diverſe Letters,Certificats, and Docu- . 
ments produced, that the Loadning did belong to the Owners of the Ship 
who were Citizens of Dentzick and Hamburg, and were not the Kings 

- Enemies. __ _, | | 

The Lords in this Proceſs Found,that the Owners may be heard to reduce 
the Sentence upon reaſons omitted by the Skipper. 2. It being debated a- 
RIES Nanann  monglt 
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mongit the Lords whether the Skippers Declaration ſhould ſo prejudge 
and Gofclude the Owners,rhat they {hould not he heard thereafter to prove. 
that the Loadning belonged to them : Some thought it hard, that the Skip- 
pers fraud or miitake ſhould prejudge the Owners: But becauſe in the 
caſe, there was no ground to perſume that the Skipper and Steerſman did 
intend to prejudge or wrong the-Owners ; and the Writs 'and Cerrificats 
produced were ail after the Seizure ; and the Letters, which were of an- 
terior dates might have been made up, and were all trom Perſons concern- - 
ed; and there were Documents found 3n the-Ship that could clear that the - 
Loadning did belong to the Owners. | | 
The Lords Suſtained the Sentence, unleſs the Purſuer would qualifie 
Force and Violence, and that the Depolitions were Extorted. Hay Clerk. 


D. 121. Homes contra Paterſon 17.Dec. 1667. 


Jf was Found, that the Atteſter of the ſuſficiencie of a Cautioner, being 
purſued for the Debt, the Cautioner being diſtreſt and diſcuſt-and not 
Solvent; and the Atteſter having alledged that he offered to prove thar 
thedCautioner was then therime he became Cautioner, habitus & reputatus 
R@o1{al c& idoxczs as to the Debt: "Lhe alledgance 1s relevant, and the 
- Acteſter no further lyable. | | | 


D. 122. Sir Thamas Nicoiſon contra the Laird ' of Philorth. 
18. Dec. 1667. _- 


Pilorth elder, being purſued as repreſenting his Grand-Father for pay- 
#. ment of a-Debt due upon Bond granted by the Earl Mari/chal and his 
Grand-Father as Cautioner : 1+ was Aledged, rhat.the Bond being Dated: 
above fourty years ago Was perſcribed : It was Replyed, that interruption 
had been made by payment of the Annuglrents by the principalDebiror : 
1: was Anſwered it was preſcryved as to the Cautioner, there being no in- 
terruption by any Document or purſuitagainſt him, or payment by him. 
7 ke Loras repelled the Defence 1n reſpeCt of the Reply : and Fourd that 
_ -the ground of preſcription as to perſonal aQtions being odium.and ze- 
ligentia non petentis, that it doth not militate in this caſe, the Creditor 
-haveing gotten Annualrent”; fo that he cannot be ſaid to be negligent. 
Lockhart, alter Cuninghame. | NG EY 


D. 1 23. Gileſpie contra Auchinlech. Eod. © die. 


M Ary Williamſon Lady Camblidge, having Right not only. of Liferent 
but aifo ro-the Fee of the ſaid Eſtate by Compryſing; and being a- 
bout to Marry with Pa'rick Gileſpie her ſecond Husband: for ſettling and 
"preventing Queſtions berwixt her Children and her Husband, - ſhe did 
' Drſpane rhe Fee ot the Lands to her eldeſt Son with the burden of 5000. 
Merks to be payed to her ſecond Son at his age of 'Twentie one years; and 
to Entertain him in the Iwterim:. And at the fame time her eldeſt Son did 
* grantand ſetra Tack to the ſazd Patrick, for a year after his Mothers de- 
* ceaſe it he ſhould ſurvive her, ofher Liferent Lands reſerved in the DiCſ- 
palition;. mentioning their purpoſe of Marriage; And that he was to ſtock 
the iaids'Lands, and that his Wite might die betore him ;- upog which 
hs CON- 
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conſiderations the ſaid Tack: is (ett : At the ſame tirhe, the ſaid Mary did 
privatly diſpone her Liferent in favaursof her ſecond Son Johz Anuchinleck, 
who intented a purſuit againit her and her fazd Husband for the Maills 
and Duties of the Lands tor diverſe years: 1 was Alledzed, that the faid 
Right being a privat latent Right, the Defender ought ro be free of by- 
gones as' being bona fide Poſſcſſor, by. virtue of his Wife's Intetrmenr; 
| and his Jus mariti: It was Anſwered, That he and his Wife are Eadem per 
; fora, and ſhe being his author, cannor pretend that they poſſefled boxs fide 
in prejudice of a Right made by her elf. | 

The Lords Found the alledgancesrelevant. 

It was further alledged, that rhe Diſpoſition made to the Purſuer was 
moſt traudfully granted in prejudice of the Detender after Treatie of the 
Marriage, and the ſaid publick 'TranſaQtions in order.thereto; Which 
were Equivalent to, and in lieu of a Contract of Marriage; the Wife - 
having no other thing beſides to dilpole ot beſides her Literent, to which 
the Husband has Right Jure mari; ſo rhar a Contratt was not' neceſſary 
as to that : And that the laid Right was retained by the Mother, and not - 
delivered until ſhe was Married ; at which time ſhecould not prejudge her 
Husband , and rhat the Defender ,tiad a ReduQtion depending upon the 
- reaſons foreſaid. - DD | 

The Lords Found the alledgance relevant : And found that an Aſſigna- 
tion not.intimat and not being made tor an onerous Cauſe, could'not pre- 
judge the Husband, having by his Marriage a publick Right Equivalent 
to an Aſſignarion, and therefore afloiled. = 
-- It was not conſidered whether the Right was delivered or not, being 
found latent as ſaid is: , | 


D. "LE 34- Wilſon contra the Magiftrates of Queensferry 2. Hh 
| . January. I669. + | 


| ' ff Revival Wiſor being charged to accept the Office of a'Baillic of the 

£4 Town of Qxeersferry, Suſpended Upon the Act of Parliament, Jam. 3. 
Parl. 5. Chap. 29. whereby it is ſtatute, that Magiſtrates within Burghs 
ſhould not be continued longer thana Year; and ſubſumed that he had 
ſerved the preceeding two Years. | 2 4 

This caſe being —_— TheyLords Found, the Reaſon Relevant. 
Andalbeit the Actot Parliament be not in obſervance, ſpecially in Edz- 
bargh; The preſent Provoſt having been in that place diverſe years, yet 
the Ambition and unwarrantable pra&tice of thoie who violate the ſaid Act, 
and others made to that purpofe ; ought not to prejudge others who are 
"moſt ſober, and claim the benefite ot-the fame, Sn 


D.n'25, contra, 3. January. 1668, 


' A Wife provided toan Annualrent in Victual put of certain Lands by 
her'Contract of Marriage, did renounce the ſame; and thereafter - 

was Infeft in an Annualrent out of other Lands: And: upon the ſaid 

aſt Infeftment a Proceſs being intented for poinding of the Ground ; 1: 

was Alledged, that the Seaſin was null being alledged tobe given by a Hus- 

band proprizs manibas, and the Aﬀertionof a Notar without any precept 
or warrand in Writ: J1 was Azſwered, That the Marriage with the Re- 
| licts 
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licts Renounciation of her former Right, and her Contract of Marriage, 
being all produced, are ſufficient Adminicles to ſuſtain the ſame. 

The Loras enclined to favour the Relict, yet they found it of a dange- 
* rous conſequence, thata real Right ſhould depend uport the Aſſrtion of 
Notars and witneſſes : And the Queſtion not being whether 'the Husband . 
might or ought to have giventhis Wite the ſaid Right, in rec@npence of 
of her former ; But whether de fa&o he did the fame, Seing the foreſaid 
Writes having no relation to the Seafin, either as given or to be given, 
could not be Adminicles to warrand or ſuſtain the' fame : And therefore 
before Anſwer, it was thought fit to enquire, if there -had been any 
Deciſion in the like caſe; as was informed. | 


D. id6. Sir Fohn Home contra T he Feuars 


; of Coldinghame. 
7. January. 1668. * 
JN a Proceſs at the inſtance of Sir Joh Home of Rentoun Juſtice Clerk 

contra The Fears of Coldingham : The Defenders offered: to improve 
_ the Executions : 1: was Anſwered, They could not be heard, unleſs they 
would propone the ſaid Alledgance peremprorie ; but that the ſame ſhould 
be reſerved by way of Action. | | 

The Loras tor avoiding the multiplying of Proceſſes, obliged them to 
propone the exception of Improbation perewprorie: But the ſame being 
prior naturas, and competent io be proponed before any other iz meritis 
cauſe; And yet being now proponed peremprorie in form of Proceſs, be- 
ing the laſt ot Exceptions : * OO 5 

The Lords admitted che Defenders to propone their other Exceptions, 


and reſerved that to the laſt place. 
D. 127. : FEodem die. 


ſk E Lords upon debate amongſt themſelves, Thought that the Abbey 
being His Majeſties Houſe, ſhould not Exempt-or prote& any perſon 
againſt His Majeſties Laws, and the Execution of Letters of Caption, 
and therefore Recommended to the Keeper of the Abbay, to put him out 
und not to. ſhelter him there. | | 


D. 128. Forbes contra Innes. 8. Fanuary 1668. 


N the Caſe, Forbes contra Innes and Dalgarno; The Lords Found, That 

a Wife having no Right for the timeto Lands Diſponed by her Hus- 
band; and having at the deſire of the Buyer conſented and ſold her Right; 
ifſhe thereafter acquire from another perſon a Right. to the ſaids Lands,is 
not by her conſent concluded, but may purſue and evict the Lands upon her 
Right; Her conſent operating only, that upon any Right from her Hus- | 
band, or then in her perſon, {he cannot queſtion the Right -whereto ſhe 
hath conſented ; And the Brocara that Jus ſuperventens accreſcit, being. to 
' be underſtood of Jas /uperveniens Authori, whereasa Conſenter is not Aw 

thor. Lockheart alter1 Wedderburn & Thoirs. | | 


D. 129. 
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D. 1 29. Laird of Glencorſe contra his Brethren and Siſters. 
' 9. Fanuary 1668S. 


F: 0 wow Bothwel of Glencorſe, having, Diſponed his Lands to his El- 
deft Son by ContraCQt of Marriage betwixt his Son and his Wife, with 
abſolute warragdice ; And by the Contract the Tocher bemg payable ro 
the Father , he did notwithſtanding deliver Bonds of Proviſion to. his 0- 
ther Children, which were of a date before the.Contra&t, bur notdeliver- 
ed diverſe years after his Sons Marriage : 'The Eldeit Son purſued a Re- 
duction of the ſaid Bonds, in ſo far as they may affe& his Eſtate, or bs 
the ground of a purſuit againſt him, as Succeſſor 1tulo lucrativo poſt con- 
trattam debitum: The Reaſons of ReduQtion were, that the Bonds were 
not delivered the time of the Right granted to the Son ; and that he could 
not thereafter do any Deed in hus prejudice, and conſequently, could not 
deliver the ſaid Bonds, - the delivery and not the granting being that: 
which doth animate,and make the ſame effeCtual: It was Anſweret, That 
the Father being Tutor of Law to his Children, he having che Bonds for 
thei uſe, is equivalent as ifthe Children had them, 'or that they had been 
delivered to them: And whatever may be as to a Singular Succeſſor, 
they ought to be effeQual againſt his Eldeſt Son, who is univerſal ſacce{s 
ſor. It was Anſwered, That Contracts of Marriage, being not only in fa- 
vours of the Son, but in the behalf of the Wife afid Children; and With 
the Friends, are moſt ſolemn and favourable Tranſattions; Er bona fides 
is in them-exuberant ; ſo that upon no-pretence, no Deed ought to be 
done by any of the Contratters zz framwem; And that the Father, ifhe 
had intended to have burdened the {aid Lands, ſhould have burdened the 
Fee expreſly with the ſame ; that. Proviſions granted by Parents to their 
Children before they be delivered may be revocked ; and that rhe Father 
by granting the Diſpoſition in favours of his Son, had revocked rhe Bonds 
in queſtion, in fo far as they may trouble him. 5 hoe 

The Lords, in reſpect it was proyen, That the Bonds .were not deliver- 
ed till atter the Contract, Fouzd they could not beeffectual againſt the Son, 
and Reduced. S:xclair and Wallace, alteri Wedderburn & Lockheart.. 


D. 130. Earl of Kinghorn contra The Laird of Udney. 
: 14 fanuary. 1668. "Mm * 


EO HE Earl of K/zghors did Wadfet to the deceaſt Laird of Vazey the 
Y Barony of Balhaves, and the Sum due upon the Wadlſet being pay- 
ed to Vdney; he did by his Letter to the ſaid Earl promiſe a Renouncaati- 
on of the ſaid Wadfet to be granted by him : The Earl of Kzzghorz as 
Hetr to his Father having purſued the now Laird of Vazey as repreſent- 
ing his Father upon the paſſive Titles, and eſpecially upon that, as Suc- 
ceſſor Titulo Lucrativo ; in fo far as he was Infeft in the Lands condeſcen- 
ded upon acquired by his Father to himſe in Liferent, and to the Deten- 
der in Fee; with power to the Father or his Aſſigney. to redeem the ſame 
upon payment of three Pounds; And to Set, Wadfer and dif- 
pone without his conſeat. 1t was Alledged, the Sons Right was prior to 
the ſaid Letter, and that rhe _— did not make uſe of the ſaid power: 1: 
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was Replyed, "That the Wadſet was prior to the Defenders Right; yet 
this Right being qualified (as {aid is) the Father might have contracted 
Debts, and granted obligements after the {aid Right; -and rhe Defender 
would be lyable to the ſame; ſeeing the Lands and the Fathers intereſt in 
the fame being upon the matter a, Fee and power to redeem and diſpone, 
might have been comprylſed for his Debt contracted after the {aid Right. 
There being two queſtions in the caſe viz. Whether the Defender be 
lyable as Succeſſor 7 7lo lucrativo, If it ſhould be found that the: Wadſet 
was Anterior ? 2ly. If theobligement ſhall be found to be after the Defen- 
ders Right,whether he would be notwithſtanding Succeſſor T:alo lucrati- 
vo, in reſpect of the quality and condition foreſaid of the faid Right. 
' The Loras repelled the alledgance, and Forrd, the-Detender would be 
lyable as Suceſlor, the purſuer proving that the Wadlert was Anterior : As 
to the ſecond queſtion, the Lords thought it not neceſlar to decide, being 
of very great conſequence, and deſerving hearing} In preſentia, ſeing it 
was notour that the Wadlet was before the Defenders Right: Yet we 
inclined for the moſt part to think, that when ſuch Rights-are granted or 
Purchaſed by Parents to their appearand Heirs, they ſhould be lyable to all 
the Debts due and contraQted thereafter; at leaſt ſecundum wires ein quan- 
tur Lucrantur : And beſide the abovementioned reaſons, theſe may be ' 
urged 1. the Father having by ſuch a reſervation, not only a reverſion 
bur in effect a Righg of propertie, In {o4ar as he has power to Diſpone and 
wadfſer as if he were Fiar ; if he ſhould diſcharge the faid Reſervation 
his Diſcharge would inferr againſt his Son 'the paſſive title of Succeſſor 
titulo Iucrattvo; having gotten thereby an abſolute and irredeemable Right 
which he had not before ; And therfore he not uſeing the power com- 
perent to him by the {aid Reſervation, being equivalent as ifhe had diſ- 
charged the ſame, ought to operate the ſameeffte&t. 2. Such a Right is in 
effect Preceptio Hareditatis cum effettu only the time of the Fathers deceaſe, 
ſceing before that time it isin his power to Evacuat the ſame; and therefore 
the time of the Fathers deceafe 1s to be conſidered fo as the Son cannot be 
 faid to have Right or to Succeed effeQualy before that.time, and ſo ought 
likewiſe to be lyable to the Debts contracted at any time before his Fathers 
decealc.. 


D. 131. Balmedie contra the Baillies of Abernethie. 15. Jan. 
| . |  —_—_ + | 


A Decreet at the Procurator Fiſcal's Inſtance of the Regality of Abernerh- 
ze before the Baill e ofthe Regality, againſt the Weaversin the Town 
of Abermethie, for contraveening the ACt of Parliament 3661 Anent the 
breadth and bleetching of Linnen Cloath; was ſuſpended-upon that.reaſon, 
that the Bailtes within the Town of Aberzethie, were only Judges compe- 
tent tothe Inhabirants within the Burgh. | 
The Loras Found, that.the Town being only a Burgh of Regality had ju- 
n{diction within the ſame: And the Baillies juriſdiction is Cumulative and 
not Privative; unleſs they had it -exprelly by their Infettment Privative, 
and that in ſuch caſes Locus eff Preventioni, 


D. 132, 
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D. I 32. Parkman contra Allan. Eid.” die 


N the late War betwixt his Majeftie and Hollaxd and Denmark, a Swed- 
[| i(f Ship being taken by a Scots Caper and adjudged Pryze: A Re- 
 duftion ofthe Admirals Decreet was parſued, upon diverte reaſons; and in 
ſpecial this, That by the I reatie berwixt, his Majeſ#ie and the Crown of Swed- 
en, the SubjeQs of Sweden may traifique with their Alleys, though Enemies 
to his Majeſtze with freedom; and carry in their ShipsCounterband Goods, 
Exceptſuch as are contained in an Article of the {aid Freaty, being for the 
molt part Armes, and Izſtramenta Bellica; and that the Goods in queſtion 
which they had carried 1n their Ships to Hollaxd, viz. Tarr and ftock fiſh 
were not of that nature. 2. That when the {aid Ship was taken, there was 
none of the faids Goods aboard ; and hat it could nor be declared Pryze 
upon pretence That immetliatly betore they had carried the ſaid Goods ro 
Holland ; ſeing it is not unlawtul nor. a breach of Treatie- betwixt his Mz- 
 geſteand Smeden, that the Subjects of Swedez ſhould continue the ſame inter- 

| courſe and freedom of Trade they had formerly with their friends, though 
now-the Kings Enemies: and it they carrie counterband Goods, the only 
Hazard is that if they be deprehended carrying the ſame, They may be con- 
filcat; conform to the Treatie withSweden, bearing ſfDeprehendantur;which is 
Confonaar to the cuſtom of all Nations, and ofthe Admirality of Ezeland. 
It was Alledged, that the Ship in Queſtion Thould not have the benefit of 
the Treatie, having Served the Dazes the Kings Enemies, and being fraugh- 
ted and loaded. with Tarr trom Nor#aivay upon the account of Daniſh 
Merchants, and with ſtock Fiſh which rhey had carried to Amſterdans: 
That it was expreſly provided by the Treatie with Swedes, that they 
ſhould not carry boza hoſtiam ; 'and that tho In Danes were not tlie Kings 
Enemies, yet Tarr and Stock-fſhare Counterband, Tarr being a MVateral 
ſo uſeful and neceſſary for a Naval Warr; and that by the Treatie, Comme- 
atus is Counterband and Stock-fiſh talleth ynder: the notion of Commearas : 
and that'by the Commiſſion given by the Admiral ro the.Capers, they are- 
empowered exprelly to leize on Ships, not only while they have counter- 
band Goods caryeing tohis Majeſties Enemies, but upon the retura having 
fold and diſponed upon the ſame. 1: was Rephed, 1. That by the Law of 
Nations (which isctear from Grotias de Fare Bell?) Goods that axe «ſw pro- 
2i/cui both in Warr and Peace are not vera and counterband;and two Na- 
tions being engaged in Warr with others that are at friendſhip with both are 
allowed libertie of Trade with either as to ſuch Goods: And that Tarr is of 
that ſame nature, and Commeatus, exceptin the caſe of portus tlauſus,or Gt+ 
witas obſeſſa,and from which deditio may be expected if not ſupplied. 2. His 
Majeſties Declaration of Warr with Hollaza, bears,that Ships carrying coun- 
terband to Hollayd, if they be mett with carrying rhe ſame, may be ſeized ; 
and that his MMeſties Declaration, Emirted of purpole 1n relation to other 
ations, ſhould, be conſidered as /ex Bell;, and not a privat and unwarant- 
able ſtyle of a commiſſion given periculo petentis. EE 
In this, many Points being debated, It was Fo4zd by.the Lords, that 
Tarris Counterband. 2. As to that Point, whether a Ship having carried 
counterband Goods to Enemies, may be ſeized upon in-her return home- 
ward, having fold and vented the fame to the Enemies and not deprehen- 
ded carrying the ſame; "They thought fit ro know his Maje/tzes _—_ 
| 2+ | an 
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and the cuſtom of Ezelazd; and a Letter was writen to my Lord Se- 
cretary,to that purpoſe. | 3. The Ship in queſtion, having carried coun- 
terband Goods to Holland, and having thereatter made a Voyageto France; 
and there having taking a new Loading of Salt upon the account of the 
Owners; and being taken upon her comeing from Frazce, If it ſhould be 
found that ſhe might have been ſeized upon pretence that they had carried 
the 1aid Goods to Holland; It was Debated whether the Return ſhould be 
underſtood of the immediat Voyage from Hollazd to France ; or until they 
ſhould return to Swede? Andasto this part, the Lords thought good to 
take advice of Merchants : 1» preſentia, Lockhart & M7 eagerburn, alt. Mal- 
lace. wine, feb, 4. 1068. | | 


"Di $33- Mckitrick contra £od. die. 


'T HE Preſcriptions of Reverſions and Expiring of Legals, and the takin 
advantage of the ſame are ſo, odious; That the Loras inclined to find, 
that neceſſary Depurſments upon reparation of Houſes ſhould nor be al- 
lowed to a Compryſer; ina Declarator to hear and ſee it found, that he 
was ſatisfied by intrommiſſion; reſerving aCtion to him for the ſame : But 
"before anſwer, they ordained the Reporter to conſider the Depurſments; 
and ro Report whecher they were abſolutely neceſſary. This is hard in the 
point of Law ; intromifſion being to be underſtood ciwiliter & cum effect«e 
of that which is free, all charges deduced. Hay Clerk. 


D. 134. Trotter contra Trotter Eod. die. 


TH E Lords Found, that a Wadſetter having .compriſed for his principal - 
Sum; may,in competition with another Compry ler, paſs-from his Com- 
_ pryſing, and return to'his fbrmer Right of Wadfet. Gu/on Clerk. 


D.135. Anderſon dean of Guild of St. Andrews contra 
; James Tarbat.” 16. January. 1668. 


[/ "Illiam Tarbat having granted Bond for 300 pounds to his Son James 
and other Children ; the ſaid Bond 'was Reduced at the-inſtance of a 
Creditor, Becauſe it was ſubſcribed only by one Notar, being a matter 
| of importance : Though it was alledged, that it reſolved in three ſeveral 
Bonds; and it was Equivalent as if the three Bonds had been granted 
for 190 pounds ze/pettive. For the Lords conſidered, that the Bond being 
one and individual ;- the importance, as to the intereſt of the debitor,is the 
ſame whether it be granted to one or to diverſe Perſons. A 


D- 136. Binnie contra Binne. 17. Farivary 1668. 


AAArgaret Binnie being induced to grant a Bond obliging her to reſgn 

* ſome Tenements of Land in favours of herſelf and «he Heirs of her 

| Body ; which Failzigyng, in favours of her Brother Alexander Binnie ; and 

to do no deed in prejudice of his Succeſſion; She did thereafter Marry 

and Diſpone to her Husband the ſaid Tenements. In a purſuit at the in- 

ſtance ot her Brother againſt her and her Husband for his Intereſt,upon the 
ſaid Bond and for implement thereof, . + ”% 

. . e 
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. The. Lords Found, that ſhe: with conſent of her Husband ought to Re- 
ſign. Some of the Lords thought,thar the import of ſuch obligments is only, 
that. the 'Granter ſhould 'not alrer ſuch Tailziesin favours of other Heirs : 
And that: they are not reſtrained to fell or Diſpone for onerous Cauſes if 
they ſhoulit have occaſion ; otherwiſe they ſhould cealc to be Fiars: The 
very Efſence.of Fee and Propertic conſiſting in a liberty ro Diſpone. It 
may be queſtioned, how far the Husband may be lyable to his Wites oblig- 
ments before the Marriage ? For there being a Communion betwixt them 
only as to mobilia, it may appear that he ſhould only be Iyable to Movable 
and Perſonal Debts: Seing peres quem Emolumentum, penes eundem Ongs 
but this point was not Debated. | | 


D. 137. 5 Straquhan contra Moriſon. Eod. die, 


A purſuit for Spuilzie being reftrifted to wrongovs Introntiſſion : It was 
Alledged, that the, Detenders are only lyable for their introouflion ze- 
Jpeftive ; 1n fofar as it ſhould be proven that each of them had intromitted 
at leaſt pro virili and conjunAly : It was Replyed, that the Defenders being 
conveened-Ex delicto, 'they are lyable in ſolidum as Correr; being all ac- 
ceflorieto the wrong : And the purſuit,as it is Reſtricted, 1s not tor Intro- 
miffion. ſimply, but wrongous Intromiſhon : And though the Purſuer, 
by reſtriQting the Purſuit, as faid is, has precluded himſelfas .to violent 
profits:and jurementum in !item, and other conſequences of ſpuilzie ; he has 
not prejudged himſelf as to that benefit, that all who are acceſlory to the 
2 "Wrong, {hould be lyable zz ſolidum, which the Law has introduced upon 
uſt ground; ſeing it is impoſſible, in ſuch caſes, where diverſe Perſons do 
 Intromett, to diſtinguiſh and-prove their intromiſſions. 

' The Lords Foana, the Detenders lyable ComunQly. Weaderbarn, Sinclair 
& Straquhan. Altert Lockhart & Thoirs. ” T5 | 


#2 138. Pollock: contra Pollock. Eod. die. 


"He Lords having conſidered the Renunciation mentioned above. 20 of 
Novem.” 1667; Found, that it being in favours of the ſecond Marriage 
and in EffeQan Aſhignation, could not accreſceto the Granter. 


D..139. Birnie contra Edd. die. 


A A R AndrewBirnie having granted a Bond blank in the Creditors name 
to his Good-hrather Shorz; the Creditors name being thereafter filled . 
_ up, Mr Andrew Birnie ſuſpended upon double poynding againſt him and 

another Creditor of Shorts, who had thereafter arreſted. 

_ The Lords preferred the Perſon whoſe name was filled up; In reſpe&he 
had ſhown Mr. Andrew the Bond before the arreſtment, and defired him 

to fatisfie the fame,though he had. not made intimation by way of Taſtru- 
ment. -Fhis-Decifion ſeemetrh to juſtle with that of the 9. Navemper 1665. 
Jamiſon contra 1 ealzifer, | ® 


D. 140. .. and the Laird of Innes her Husband, 
"2004145; Coarra -.':  : 28 


T HE Laird of Rojyth having provided his Daughter of the tirſt-Mar- 
',, pps riage 
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riage with the Laird of Ines, to 10000. 'Pounds, at her age of Twen- 
tie years; -and there being no obligemenc for Annualrent x 

_ The Lords, in a Procels at her inſtance for her aliment, modified 600. 
Merks yearly : Some were of opinion that the faid ſum being payable ar 
- theforeſaid Term, the Annualrent of the ſame ſhould not have been modi- 


| fied for the time thereafter, and that ſhe ſhould be in no worſe caſe than if 
it had been payed. | We 


Pr 


—. 


-Di 1 41. Shaw contra Eod. die, 


| TH E Lords Found, That a Wiſe og prorides in Tas by her Huf 
band, her proviſion ſhould be reſtricted and Suſtained as to a Terce: 
ſhe being no otherwiſe provided before. p 


D. 142. Home contra T ailzifer Eod. die. 


N Exception of Improbation being proponed againſt a Writ ; and 
A thereafter, 1 ail/zifer of Harycleugh being deſired to abide at it, he 
declared, that he had gotten it as a true Evident, and condeſcended uppn 
the way he had gotten it; and it being alledged, thar he ought to be po- 
ſitive, Whether he would abide at it,or not ? 
The Lords declared, That after probation they would confider how far 
his uſing and abiding at the ſaid Write ſhould import againſt him; and 
at he be zz boya fide to uſe the ſame. s | 


D. 143. Dowglas contra Lady Wamphray. 22. Janu. £668. 


HE Lady Wamphray being provided in an Annualrent out of Lands 

[ without reſpeCt to a Sors or Stock, and being infeft : It was Found, 

that ſhe ought to be lyable to 'Taxations and publick. burdens, being onera. 

patrimoxialia, though the faid Annualrent was payable to her alſwel infeft 
as not infeft. | | | 


D. 144. Fuſtice contra Stirling 23. Fanu. 1668. 


| JN the Caſe, .Jaſtice and his Tutors, contra St7r/ing and Cockbarne her 
Husband : a Bond being granted toa Husband and his Wife the long- 

eſt liver, -and the Heirs betwixtthem ; which © Failzieng to the Heirs of 
the longeſt liver: And the wife having ſurvived, there being, only one 
Child of the Marriage ; ED | 

The Lords Found, that the Fee of the ſaid Bond belonged to the Huſ- 
band as dignior perſona: And that the Child had Right thereto as Heir 
'to him; and ther rhe Heirs of the Wife could have no Right after the 
Childs deceaſe as Heirs of proviſion to the Child : And that the Wife had 
not the Right of Fee, which ſhe pretended to be in ſuſpence, until it ſhould 
be determined by the death of either- who ſhould be the laſt liver. 


D. 14%. The Town of Glaſgow contra . Eod. die, 


HE Town of Glaſzow having a Right from the Biſhop to the parſon- 
age Teynds; purſued a Spuilzie : It was Alledged, for ſome of the De- - 
.Þ $ fenders 


# 
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fenders, that they poſſeſſed by Subtacks fromi Blantyre Tackſman: I was 
Anſwered, that Certification was granted againſt the principal Tack, and 
. that the Subtacks were void in .conſequence: 1 was Rephed, that the 
Defenders were not-called to the Improbation; and that they . beirig in 
poſſeſſion, theColluſion or negligenceof their Author cannot prejudge them: 
The Loyds, upon a debate amongſt themſelves, Thought, that Sub-vaſ 
falls being in poſſeſſion ought to beccalled in anImprobarion againſt theVaſ: 
ſal their Author ; becauſe they could not be miſkenned beihg Heretable 
poſſeſſors: But as tothe Tennants bruiking Lands by tacks, or Heretors 
bruiking by Subtacks their own. Teynds; They thought, that it could not 
ſo well be known that they had Right; and-ſo were not parties neceſſary tg 
be called : And therefore, betore Anſwer, they ordained .to condeſcend 
upon the manner and quality of their poſſefſion,and whether it was ſuch 
as the Biſhop could not but know. Sinclair & Lockhart, alter Cuninghanie, 


D. 146. Simpſon contra Adamſon. 34. January. 1668. 


I IF? Report it was Debated among the Lords, whether a Decree - 
_ of poinding the Ground ſhould interrupt preſcription of an An 
nualrent right, being only againſt the 'Tennants, the Heretor not called * 
Some were of the opinion, that the Decreet being null, »ullum ſortitar 
 effectam :; Others thought, that Preſcriptions being odious, 7alis-qualis and 
any AQ of Interruption was ſufficient : And as Preſcription may be inter- 
rupted by any Deed of Moleſtatioff of Tennants, being a natural Inter- 
ruption, ſo it may be interrupted civilly by a purſuit againſt the. Ten 
nents. | 


The Lords did not decide the Queſtion, but thoughit fit to adviſe further. 
D. 147. Town of Dundee contra E. of Finlater. eod. die, 


# i; HE. Town of Dandee being purſued i» ſubſidium for payment of a 
EZ Debt due by a Rebel, whom they had ſuffered to eſcape out of Priſon; 
after Decreet ſatisfied the'Creditor, and took Afſignation to the Debt and 
Bond ; whereupon they purſued the Earl of Fizlater. one of the Cautio- 
ners: It was Alledged; "That the Town ex aeliftohad come inthe place of 
the principal Debitor; and payment madeby them did liberate the Cau- 
tioners, as if payment had been made by the Principal: I: was Rephed, 
'That the Town was only Lyable to the Creditor, who might paſs from 
his Decreet againſt the Town; and as he might have Aſſigned the Debt 
to any other perſon, The Town as quiliber might have- a Right from him, 

The Lords Found, "That the Town 1s not in the caſe of Cautioners, or 
Expromiſſores ex patto, but of Correi, being lyable in Law ex delictofor,and 


in place of the Principal. Vide g. July 1667. 

D. 148. . 2 conti: 25. Tanuary 1668, 
TH E Lords upon debate amongſt themſelves, in the caſe concerning 

| Viccarage ; Thoughtthat Yards, for which Viccarage was in uſe to be 


payed, being turned into Infield Land and Laboured, The Vicar has no 
- Rightto the Teinds of Corns growing thereupon, but the ſame belongs 


Z 


£0 : 


60 | Deciſions of the Lords 


to the Pagſon:* But they did not decide this point, being only debated in- 


cixenter. 


—%% 


D. 149. Keith contra Grahame. eod. die. 27s 


N the caſe of Keith of Craigie, contra Grahame of Creichie, The Lords, 

. upon probation in mutual Declarators anent a Moſs, Found, Thar 
the Barony of Craigie having pertained to Straiton ot -Lauriſtour , and: 
thefeafter a part of the ſame being Diſponed to Keizh and his. predeceſſors; 
and another part to the Authors and Predeceflors of Grahame of Creichie, 
extending the ſaids'T'wo Parts to the whole Barony ; That both the faids 
Parties had Intereſt and Right to the Moſs in Queſtion, 'as to Community - 
and Paſture, and caſting Peats and Turff: But as to the property of the 
Moſs, they Thought that it ſhould belong to that parcel which was laſt 
diſponed by the Common Author ; ſeing he diſponed the other part only 
cum moris & mareſits in the Texendas and Executive Clauſe ; no mention of 
the Moſs being inthe diſpoſitive part: So that the property of the Moſs 
remained with himſelf anncxed to the other parcel. - Fn. 


D. 150. Lady Traquair contra E. of Winton. 1 Feb. 1668. 


HE Earl of W:i»toz,having Right by Aſſgnation'to a Bond grant- 
F# ed by the Lord Sempz, did grant a Tranſlation in favours of the 
Lady Traquair, and the Lady Jean another of Is Daughters, bearing war- 
randic2 from his own Deed ; and thereafter uplifted the Debt. "The faid 
Ladies purſued the Earlof Mintoy, ' as repreſenting his Grandfather for 
payment of the Sum ;. becauſe the Earl his Grandfather. had vplifted it: 
The Defender alledged, that the Tranſlation being a Donation of the Fa- 
thers in favours of his Children, whereof he was Maſter, was revocable; 
and that he had revocked the ſame, in o far as he had uplifted the ſaid 
Sum : I: was Anſwered, "That the {aid "Tranſlation was out of his hands; 
having delivered theſame to the Purſuers Mother for their uſe, and that 
he was obliged to warrand the fame, 8 M_ 
_ The Lords thought, that the Tranſlation being in the Lady Wimtor's 
hands being inLaw Eader perſona with the Earl,it was equivalent as if it had 
been in-his own hands; and that he might deſtroy -or revock the ſame; 
But the Parties being of quality and of near Relation, they did nor decide 
this cate; but recommended to {ome of their number to endeavour an ac-. 
commodation. Y 


D. 151i. ' . contra Scot and Muirhead her Husband. 
_ eod, die. 


R. Hary Scots Daughter and her Husband Mr. John Muirhead for his 
Intereſt, being; purſued as repreſenting the ſaid Mr. Hary for a 
Debt due by him; The purſuer inſiſted on.the Title of behaving as Heir 
by Intromifſion with his Moveable Heirſhip :  1# was Alledged,. That he 
could not havean Heirſhip, being neither Prelate, Baron, nor Burgeſs : 
I: was Anſwered, That he had acquired the Land condeſcended upon to 
himſelf in Liferent, and to his Daughter in Fee ; which was equiyalent 
as1f ſhe had ſucceeded to himin the ſaid Lands. | 
| | The 
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- The Eords Aſfoilied from that Title ;- In reſpe&-he had no Riohr in h; 
Perſon, in whych {he could have ſucceeded : "Shine were of rs. ang 
That if the Right had born the ordinary Clauſes; and a-Power to diſpone 
and Wadfer, notwitſtanding the Fee in the perſon of rhe Dfughter, thar. - 
in Law he ought to beconfidered and looked uponas a Baron ; being in. 
eftea, and upon the'matrer a Fiar. - Hay, Clerk. 


D. 1 52..P aplay contra The Mag iſtrates of Edinburgh. eod. dis: 


Ohn Paplay purſyed The Magiſtrates of: Edinbargh for payment of a Sum- 
of Money ; Becauſe his Debitor Hendry Thodetfon had eſcaped out of 
their priſon : It was Alledged, After fix years ſilence ſuch a purſuit could 
not. be ſuſtained againſt the Town; . and that.theſe who were Magiſtrates 
for the time ought to be purſued and diſcuſſed in the firſt place. 

The Lords ſuſtained the Proceſs, and Found, that the Incorporation be- 
ing perſona que non moritur ; T he preſent Magiſtrates may be purſued for 
payment. of the Debt out of the Patrimony ofthe Town ; without citeing 
theſe Magiſtrates for the time when the Debitor eſcaped ; Reſerving Actts 
on againſt the Delinquent, who ſuffered the Rebel to eſcape. oo 


D. 153: - Parkman contra Allan, 4.: Feb. 1668. 
| "FTE Lords Found,that in the cafe mentioned I 5. January. 1668. until 
Z the Ship ſhould return to.Smedey, it ſhould be eſteemed a Voyage; 


quoad the Effectand point in queſtion. 
D. 1.54. Ker contra Ker.. 5. February. 1668. 


ROvert Ker of Graden having 'Infeft his ſecond Son Robert Kyr in an An- 
nualrent out of his Lands of Gradexz and others; 'upon'a- Contratt 
betwixt them, whereby [Grader for the Sum of 6600Merks addebted by him 
to his Son. viz. 3000 Merks of borrowed Money, and 4$ooo Merks for' his 
Portion (accumulatory, and extending together as fatd is) was obliged to 
Tnfeft the ſaid Robert in 360 Merks, as the' Annualrent"of the faid Sum of 

. 6000 Merks ; beginning the firft Terms payment 'of the half of the” ſaid 
"Annualrent being for borrowed Money, at the'firſt Term"afrer rhe Con« 
traX : Andof the other half being for his Patrimony, after his Fathers 
deceaſe:, The ſaid Robert the Son purſued a poinding of the Ground for by- 
gones,and in Time coming, the Terms.of payment being-paſt : Henry Kzr 
the Purſuers Eldeft Brother, compeared and alledged; his Ground could 
not be poinded, and that he was Infeft therein” by a publick Infeftment ; 
at leaſt that his Infeftment was publick by poſſeſſion ;*_ and that the Pur- 
ſuers Infeftment is baſe. 1: was Rephed.. +. That the faid Hoary his In- 
feftment of the Lands was poſterior to the Purſuers Infeftment, and grant» 
ed not only by a Father to a Son a conjun@ perſon ; who by the fore- 
faid Right precepzt hzreditatem; and though he cannot be 7 arvna upon 
the paſſive Title of Titulus Lutrativas dureing his Fathers Lifetime; yet his 
Mourh'is ſtoped, fo that he cannot queſtion any Deed of his Father pre- 
-ceeding his Right; and that he1s 1n the {ame caſe, as if his Infeftment had 

en given with the burden of prior Rights. It was further urged by the 
Purſuer, That the Defender condeſcending upon his Entry and Inziuns 
Qqqq paſſeſſionis 
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poſſeſionis, he offered to prove that his Right was. cled with poſſeſſion be- 
fore that time. Jt was- Daplyed, That his Infeftment cou not be clet 
with poſſeſſion, but as tothe Annualrentof the 3000 Merks of borrowed: 
Money ; fo that itis baſe as tothe other 3000 Merks of his portion. It wes 
_ Triphed, that the Infeftment was of an entire Annualrent of 360 Merks, 
as appears by the Contra&t and -Sealin: And that the Right being 
of an Annualrent, though payment of the half of the ſame be Suſpended, 
the Right being a joint and indiviſible Right could not be. ex parte 
private, and ex parte publick. _ | | £Y 

The Loras Found, "That the Infeftment of Annualreat, - if it ſhould be 
proven to be cloathed with poſſeſſion as to the half, is publick in. /olidum; 
and admitted the Reply of poſſeſſion: But as to the ſecond Reply, vis. 
That the Defender was heres per preceptionem, and could notqueition any 
prior Right granted by his Father. The Lords Found 1t of difficulty and 
conſequence ; andreſerved the Debate and Decifion, until the end of the 
Plogh. Hamilton Clerk. Mr. Thomas Lermont. alter Sinclair. 


D. 1 TA Mr. George fobnſton contra Sir Charles Erskine, 
1 Þ- February 6. 1668. | 


HE Lands of Kzockhi being a part of the Lands of 'Hodam, 
| did belong to Richard Irvine, and were compryſed from Robert 
Irwin Great Grand-child to thefaid Richard as charged to enter Heir to the 
ſaid Richard, attheinſtance of Mr. John Alexander Miniſter at Hodam : 
But no Inf-ftment nor Diligence againſt the Superior having followed 
upon the-ſaid Compryſing, dureing the laid Robers his Life; The Lord 
* Lyon Sir Charles Erſkine compryſed from Mr. James Alexander Son to the ' 
ſaid Mr. John, the Right of his Compryling, and obtained Infeftment 
* upon the ſaid Coapryts in Auguſt 1600, The aid Robert's Two Si- 
ſters and his Siſters Children, obtained themſelves Infeft as Heirs to the 
faid Richard their Grandſire and Fore-grandfire in J#ze 1666. Andupan 
a Right from them, and their Reſignation, Mr. John Johnſtox being In« 
feft in October 1666. purſued. for Maills and Ducties: The Lord Lyas 
compeared and alledged, that he and the Tennents ought to be Aſſoilzied * 
in this poſſeſſory Judgement, Becauſche and his Authors had been in poſſeſſi-* 
on by vertue of the Compryling at the inſtance of Mr. ohn Alexander by the 
ſpace of ſeven years, whereupon Infeftment has followed. It was An- 
foered, That the Alledgance is not Releyant, unleſs he had ſaid that he 
was1n poſſeſſion ſeven years by vertue of a real Right, which cannot be 
ſaid, the. Infeftment being late and of the date foreſaid. It was 
further Alledged by the Lord Lyon, that he ought to be preferred, becauſe 
.he was Infeft upon the ſaid Compryling at Mr. John Alexander's inſtance 
againſt the ſaid Robert, as charged to enter Heir to the ſaid Richard; and 
his Iofeftment was az#erior to the {aid Mr. George's Infeftment upon the 
Reſignation foreſaid of the ſaid Rober?*s Siſter and Nephews retoured and 
. Infeftas Heirs to the ſaid Richard, It was Repled, "That no Infeftment 
or Diligence having followed upon the ſaid Compryſing againſt Robert in 
his Lifetime ; his Siſters and Nephews might have ſerved themſelves Heirs 
to the ſaid Richard who was laſt Infeft ;. and de fatto was Infeft as Heir to 


the faid Richard, betore any Intelitment upon Alexander's Compryſing ; 
| E io 
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fo that his Authors Infeftment being prior to the Lord Lyou's Infeftment, 
the Purſyer ought to be pretetred; and as Roberr if hEhad been ſerved ſpe- 
cial Heir to his Grandfire, if he had nor heen infeft, the next Heir might 
have been Infeft as Heir to Richard, and an Infeftment upon a Right from 
them would have been preferable toa Compryling againſt Robert; fo in 
this caſe Mr. George ought to. be preferred; the ſpecial charge againſt Ras 
' bert being only equivalent to a ſpecial Service; and no Infettment havin 
followed in the perſon of the faid Robert or the Compryſer. It was Duply- 
ed, That by the AQt of-Parliament Je. 5.Ch, 196: Par, 51 Tt is declared 
that Execution againft the Appearand Heir being charged ro enter Heir 
ſhould be equivalent as if he wereentered ; which is he Certification in 
the ſpecial Charge; and upon a Compryſing, it Robert had been Infeft, 
Infefrment being taken quocanque tempore even after hisdeceaſe, before any 
other perſon had been Infeft upon a Compryling or Right from a next 
Heir ; The Compryſing againſt Robert would have been preferable, * 
' The Lords Found, That the benefite of a poſſeſſory Judgement is only 
competent by vertue of a real Right; and that a Compryſer cannot 
thim the ſame, without an Infeftment ar Charge againſt the Superior z 
and repelled rhe firſt — a. 00" bj 
- The Lords Foand The ſecond Alledgance Relevant, and preferred the 
Compryling in reſpeCt ofrhe Infeftmentr thereupon, before the Infeftment 
upon the Right from the Heirs of the ſaid Richard. | En... 


D. 156. Halyburtoun .contra Scott 17. Decemb. 1671 


A - Proviſion granted by a Father to a Daughter for love and favour, 
| #\ being quarrelled by a Creditor upon the Act of Parliament, x621. Is 
was Anſwered, that the Father the time of the granting of the faid Right 
had an opulent Eſtate beſide, out of which the Creditor might have been - 
fatisfied: and the Lords before Anſwer, having ordained that a tryal 
ſhould be taken of the DefunAs Eftate, and Witnelles being adduced ta 
that purpoſe:- It was Found, that the Defence was not proven. It appears 
that the Defence was not relevant; and that a Creditor is not holden to 
" Debate whether his Debutor hag} a competent Effare to fatisfic his Debt a4 
«nde; and that Debitors can grant noe Right without an onerous cauſe, 
until the Debt be ſatisfied. Hay/toun Clerk. | | 


Ws | 157. Paton contra Stirling of Ardach. 20, Dec. 1671. 


< IR Hegrie Stirling of Ardech did grant a Back-bond in-avours of 
g Paton his Siſters Son ; whereby, he obliged himſelf, that being fariſc 


fied the Debts due to him, - he ſhould denude himſelf of the Right of 

' + the Lands of Paxholls which pertained to the ſajd Patrons Father : Where 
upon a purſuite being intented againſt 4rdoc#s Sone,as Heir and Executor 

to his Father : 1* was Aledged, that the Bond was granted / Lego; and 
could not prejudge the ” ng and that he had a ReduCtion om_— | 
upon that reaſon: And as Executor he could not be lyable, the Bond 
being anent. the Right of Lands, and in effect a reverſion which is nor 
reftable by Executors; It was Anſwered, that the ſaid Bond tho on death- 
þed may and- ought to affect the Execytry ; ſeing i» Ledo the Defunt 


might doe any deed to burden his Executry : And his CGE 
| ws 1 


— 
Me 


64 |  Decifzons of the Loras 


that time are effeQual as to his Executry : And Loco fats impreſtabilis ſuc 
cedit intereſſe, which isÞreſtable by Executors? And if he had in /eige pouſtie 
granted a Diſpoſition of Lands, and thereafter having Infeft ane other in 
the ſame; he had become incapable to fulfil the obligements thereof, both 
his Heir and Executor would be lyable for damnage and intereſt; and 
there is the fame reaſon in this caſe, the Defuntt as to burdening and difſ- 
poſeing of his Executry, being 1n the {ame condition as if he were in /eige 
pouſtie. The Lords before Anſwer thought fit to try, if the Right was in 
truſt, and if there had been a former Back-bond,which the Purſuers Step- 
Mother had deſtroyed as was informed, and certain other circumſtances. 
Gibſoz Clerk. | | 


D. 158. Lord Marwel contra Tennents of Duncow. 
| 16. Feb. 1672 


'Oand that the Defence upon the AQs againlt * 
theſe, who, during the dependence of Proceſs, invade or wound the 
adverſe partie, who by the ſaid AQts tyne the cauſe and forfault their inter- 
eſt.in queſtion; being in effect penance and founded upon delinquency, 
may be proven even before the Lords prout de Fare, as to Order and Rati- 
habition : which was alleadged could not be proven by Witnefles to im- 
port the loſs of Heretage. | | 


D. 159. Commiſtaries of Edinburgh contra the Commiſdaries of 
| | Preichen 17. Feb. 1672. 
Here being a ccmperition betwixt the Commiſſars of Edinburgh and 
| the Commiſſars of Breichen, to which of them the confirmation of the 
Farl of Pamures Teſtament fhould belong : the ſaid Earl having taken 
- a Houſeand ſtayed a whole Seſſion in Edrmburgh with his Lady Children 
and Familie, in order to the breeding; of his Children and other occaſiones ; 
and having died there : | 
' The Loras preferred the Commiſſars of Breichen,) being Commiſſars of the 
pack where the ſaid Earl had his principsl dwellingand his intereſt and 
Eitate. | ; | | 


D. 160. Lady Milnetoun contra Sir John Whytfurd. 
5 | 20. Feb. 1672. Ee, 


N the Proceſs at the fnſtance. of the Lady Mzilnerour againſt Sir John 
Whytfard; the ſaid Sir Johnafter the Proceſs had depended long and all 
endeavours to delay and prevent a Deciſion,having inſiſted upon a Rgpro- 
bator, upon that head,that the Ladyes Wittneſſes were corrupted : 1t was 
Alleaged and urgedby many arguments,that a reprobator uporf the ground 
forelaid after ſentence 2 foro contradidtorio, which is the great ſecurity of 
the People, could not be proven but ſcripro vel Furamento: And according- 
ly the Lords Found that it was only probable that way ; and yet this day 
the Lords having again ordained the cauſe to be. Debated,- as to the 
point foreſaid anent the probation of corruption after ſentence obtained ; 
they retracted their former Interloquitor; and Found, that Reprobators 
upon the head foreſaid are receiveable ; and probable prout de Fare, after 

SENtERCE. 
Theſe 


of Council and Seſrion zy 65 | 


Theſe arguments were urged bothatthe Barr,and in the Debate among 
the Lords,viz. That Sentences #7 foroare the great Security of the People ; 
and if theſe ſhould be convelled,upon pretence of ſuch perſonal exceptions 
againſt Witneſſes, there ſhould not be a period of Pleas and Proceſs. 

2. Upon the co.1{ideration foreſaid many exceptiones, which are ad- 
mitted before ſentence even after Litiſconteſtation, are not recieved after 
ſentence; V. 8- exceptiones HOVHer Vententes ad notitiam;, and ex inſtrumen- 
tis noviter repertis. 

3. Preſcription being the great ſecurity of the People, we dominia ſint in- 
certs, ſhould be weakened; it after Decreets in foro founded upon 40. 
years purchaſe; the ſame ſhould be convelled upon probation by Wit- 
neſſes; that the Witneſſes upon whoſe Teſtimonie the Decrects proceed- 
ed were corrupted. ra 

There ſhould be proereſſus in infinitam if the Teſtimonies of Witne(- 

ſes ſhould after ſentence be reprobated by other Witneſles: and after ſen- 

' tence in the Reprobator, the Teſtimonie of the reprobatorie Witneſſes 
ſhould be reprobated by others; & ſic iz infinitum. 

. Reprobatores wereonly in uſe, when the Deſignation of Witneſles, 
beſte they declare, from their duelling and vocation and other circum- 
ſtances wasqueſtioned as falſe;which being obvious and eaſieto be knowen, 
It is not to be preſumed that the reprobatorieWitneſſes will declare falſely, 
anent ſuch points which may be eaſily tryed: But the Corruption of Wits 
neſſes being ane occult and unwarrantable Jens It 15 not to be pre- 
ſumed that witneſſes were preſent and conſcious: and the reprobatorie 
Witneſſes may be ſuborned and declare falſely impane. | | 
6. Our Law's Jealous of Probation by Witneſles, they being for the 
moſt part wviles perſone and yet habiles : and Writes cannot be taken awa 
by ſuch probation ; and Sentences z foroare ſcripturs publica & ſolenpis. 

By our praQtique 4/4 reſtiam cannot be queſtioned poſt ſententian, 
tho by the comon Law and the Law ofother Nations they may : and there 
is leſs reaſon to admit perſonal exceptions cextre teſtes to be proven by Wit- 
neſles : | | | 
--8, Asto the Incommodurs, That a Door ſhould be opened to Corrup- 
tion, if the Teſtimonies of Witneſſes after Sentence, ſhould not be queſtion- 
«ble upon that head; Tt is eafily Anſwered : Scing Witneſſes may be pur- 
fued Criminallieand {everety Puniſhed, if they may be diſcovered to have 
been Corruped or falſe. Aores Cuninghame & Lermomh alteri Mckenzie & 


Harper. | 


D.161. Mr. Fames Reid contra' the Lady Dundie. 
q Feb. 51. 1672. 


wt 


-A  N Infeftment granted to the Lady Dandie by her Husband, in re- 

7A- compence of a former | ahtdbogen ſhe had by her Contra& of Mariage 
and which ſhe had renounced; was queſtioned by a Creditor who alſo was 
Infeft: '-upon that ground;thar the Ladyes Right was baſe : and tho Rights 
granted to Wives upon their Contratt of Marriage,or after Marriage when 
they have no proviſion, or .in recompence of former proviſiones; are ſu{- 
tained albcit baſe; becauſe the Husbands poſſeſſion is the Wites poſſeſſion ; 
yet the Right-in queſtion ought not to be ſuſtained upon that ground; In 
reſpe& the. Husband was not in natural poſleflion; the Lands being lyfe- 


Rrrre rented 
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rented by his Mother; and by the AC of Parliament, the poſſeſſion where- 
upon baſe Rights are ſuſtained is only to be underſtood of natural poſ- 
ſefon : The Lords preferred the Lady,and repelled the ſaid Defence ; upon 
theſe conſiderations, that Infeftments given to Wives 1n the caſes above- 
mentioned are conſtrued to be publick and are not perſumed to be frau- 
dulent : And Wives are not 1n the condition of other Creditors who may 
perfe& and make their Rights publict ; whereas Wives can do nothin 
themſelves; and it is to be preſumed that Wives are provided by their 
Husbands: So that theſe who are to acquire Rights from them ought to 
enquire if their Wives be Infeft; ſpecially ſeing, ſince the AQ of Parli- 
ament 1617 anent regiſtration of ſeafings, they may eaſily know the ſame. 
Cuninghame &c. and for the Lady, Lockhart and Lermonth. | 


D. 162. Lord Hattoun contra Paterſon.. 22. Feb. 1672. 


"Mm HE : Lords of Exchequer having given the Eſcheat of the 
4 Laird of Craigie Carnagie, to Andrew Paterſon: and the Gift being 
aſſigned to the Laird of Ayzour by the ſaid Ararew; a decreet was there- 
upon obtained againſt rhe Repreſentatives ofthe Earl of Dazaze, for his in- 
tromiſſion with the Goods belonging to theRebel,whereupon Adjudication 
or Compryling followed of the ſaid Earls Eſtate in Argyle, which was 
Diſponed by the ſaid Laird of 4y:ountothe Earl of Argyle: Thereafter my 
Lord Hattoun Thefaurer-depute having gotten a ſecond Gift; purſued the 
the ſaid Andrew Paterſon before the Exchequer upon that ground, That 
by As of Exchequer it was ordained that no Gifts of Eſcheat ſhould paſs 
without Back-bonds, and the' Clerks are Diſcharged to give our the ſame 
otherwayes; and-nevertheleſs vis & modzs, the ſaid Andrew had ſurre 
titiouſly gotten our the ſaid Gift; and ought to give a Bond that being ſa- 
tisfied of what he.can pretend to be due to him by the Rebel, and of the 
Expences in paſſing the Gift, he ſhould denude himſelf in favours of the 
ſecond Donator : Arid that it ſhould be declared rhat the faid Gift ſhould 
be affefted with the {aid Bond, as if ic had been given ab initio: And ac- 
cordingly the Exchequer did decern and declared: Whereupon the Theſau- 
rer deput purſued a ReduQtion of the ſaid Appryling againſt Aytoun and 
the Earl of Arey, upon that reaſon viz.. That the ſaid Gift, which is the 
ground thereof, 1s reſtricted and qualified, and that the ſaid: Andrew Pater- 
for is fully ſatisfied of what ig due to him. IT Jon FE: 
' It was Alledped for the Defenders;thatthe Gift was pure and ſimple with- 
out any Back-bond ; and therefor the Aſſigney finding it was ſuch, and 
there being no Back-bond upon. record, was'#z bona totakea.Right.to 
the ſame: And the ſaid Decreet of Exchequer being ſupervenient, and 
res inter alios ata, could not be-obtruded againſt a fingular Succeſſor, but 
the Purſuer may have action againſt the Cedent : The Lords Repelled the 
Alledgnce, and Foxrd that the Decreet and Back-bond do qualifie the 
Gift both as ro the Donator and to. his Aſſhgney. NI 
The ſaidDeciſion appears very hard upon the grounds abovementioned; 
and becauſe Back-bonds are only perſonal obligements upor:the Granters 
and do nor qualifie Rights, being extra Corpus Juris: And his Majeſtie, in 
granting Gifts of Eſcheat ſingle or Liferent,is in no other caſe than other Su- 
periors; as Lords of Regality having Right to ſingle Eſcheats, whoſe 
Gitts cannot be qualified 1n prejudice of a fingular Succeſſor  .but by pro- 
| | viſions 
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viſions contained in the Body of the Right : and the import of Back-bonds 
is only,that the Granters being ſatisfied ſhould be comprable for the ſaper- 
plus; but there is not thereby any tye upon them not to diſpoſe upon the 
ſame, being comptable for the pryce or value of that whichthey diſpone. 
Colingtoun Reporter : Having heard the cauſe at the ſide Barr. 


D. 163. Blair contra Blair. 23. Feb. 1672, 


Itneſſes being examined before Anſwer ex Officio: It was deſired 
that ſeing ex fatto oritur Fus,and the Lords being unclear to decide 
in Fare before the point of ta&t were cleared by probation ; and the point of 
Law and ground of their Decifion is to arite out of the probation; and 
therefore they may ſee and debate upon the ſame: which wasrefuſed; ſeing 
publicatio Teſtimoniorum by our Law isallowed in no caſe but in Improbati- 
ons ex queſtione falſi, Mckenzie alteri Lockhart &«, 


D. 15 4. Neilſon contra Elizabeth Arthur. Eod. die. 


[ Lizabeth A-thar being charged upon a Bond granted by her ſelf; ſuſ- 
E pended upon tharreaſon,that ſhe was cled with a Husband the time 
of the granting thereof: 1t was Anſwered, ſhe had a peculium and Eſtate ſet- 
led upon her by her Father in theſe Terms, that her Husband ſhould have 
no intereſt therein; but rhatit ſhould be manadged by advice of the Freinds 
named by him for the behoofe of her and her Children: And that the Sum 
charged for was borrowed and employed for her uſe. 

The Lords Found the Letters orderly proceeded, 


D. 165. Lady Lugton contra Hepburn and Creichton. 
13. Fune. 1672. 


A Decteet being recovered before the Commiſſars of Edinbargh, at the 
inſtance of the Lady Lagtoaun, againſt her Grandchild 

Hephurne Daughter to the deceaſt Laird: of Aderſtoun; Modifying 400. 
Merks Yearly, for Aliment of the ſaid Fepburne, by the 
{pace of x 3. Years fince her Birth: The Lords in a ReduQtion and Suſ- 
penſion of the ſaid Decreet, modified the Sum thereincontained being 
3500 Merks to the "Tenth part of the Sum of 30000 Merks; which was 
mentioned in the ſaid Decreet, and conſidered by rhe Commiſſars as the 
Eſtate belonging to the ſaid Hepburne : So thatin reſpe&t and upon ſuppo- 
ſition of the ſame, they modified the ſaid Aliment: And by reaſon the 
ſaid Eſtate was intricate and litigious, and poſſibly could not be recover- 
ed: The Lords ordained the Purſuer to Aſhgn the Tenth part of the ſaid 
Eſtate ;. not exceeding 3000 Merks ; which was done upon that confidera- 
tion, that the' Aliment was modified in reſpeQt of the ſaid intereſt: And if 
ex eventu it ſhould be Found, that it could not be recovered, and that ſhe 
had noEſtate ; it were unjuſt, that ſhe ſhould be Lyable perſonally ; her 
Grand-mother being obliged, at leaſt preſumed ro entertain her ex pietate 
materna, if ſhe had no Eſtate of her own. Morro Clerk, 


D. 166. 
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' D. 166. Gratt contra Sutherland. 14. Tune. 1672. 


T7 Owners of a Ship b_ obliged by a Contra@ to Tranſport 
Goods to a certain part: The Lords fuftained AQtion againſt one 
* of them i» ſo/idam,, for implement of the Obligements in the Contratt being 
fait which isindiviſible ; and they being /0ciz & exercitores, ſothat the 
Fraught might have been payed to one of them ; and eadem ratione any one 
of them is Lyable, and may be purſued i ſolidum. Gibſon Clerk. 


D- 167. contra eod. FYY 


# | HE Lords Found, That a Declarator of Right, which ought to be 
' upon 21Dayes,being priviledged by aBill which is periculo petentis, 
ſhould nor be ſuſtained being'execute upon a ſhorter time: And Ordained 
that the Writers to the Signet ſhould not inſert in Bills and Summonds a 
priviledge diſpenceing with the Law, and the /olennes inducie thereby in- 
troduced in favours of Defenders, under the paine of xoo Merks for the 
firſt fault ; and deprivation for the ſecond ; excepr in caſes which by the 
 Lawarepriviledged and named : The Preſident, Advocate, and others 


of their number, romect and conſider what theſe ſhould be. 


D. 168. Henderſon contra HenJerfon. 20, Fune. 1674. 


A Bond a. produced to ſatisfy the prodution in an Improbatian : 
-® The Lords without further probation did Improveand Decern quoad 
the Defender ; inrefpe& herefuſed ts abide by the Truth of the fame. 
Gibſon Clerk. Ms : 


D. 169. Gray of Hayjioun AER Forbes and Lindfay. | 
" _ cod, die. 


Jj/ Hicm Gray of Hayfonn having granted Bond ro Lindo ; and the ſaid 
Lindſay having Aſgnetl the ſame to his Daughter ; "The ſaid W://izm 
Grey Suſpended upon a double: _— = the ſaid Afﬀigney and a 
Creditor who had arreſted : It was Aledges - for the Creditor, rhat the 
Aſlignation was made; by a Father to a Daughrer, to defraud Creditors : 
I: was Anſwered, That the Father by Contract of Marriage was obliged; 
in caſe there ſhould be no Heirs Male berwixt him and the Afigneys Mo« 
ther, r0 pay to the: Heir or ,Bairn Female ather age of 14. years 4006. 
Merks ; and until then to entertain her: And that the Aﬀigney being the 
ſole Bairn of the Marriage, her Father hatl given the Aſſignation forefaid 
for implement ofſ'the ſaid obhgement. -:- pov an THAT big 
The Loras, having conſidered thatthe proviſion by the Contra&t of Mar- 

_ riage in favours of the Daughters is only in caſe there ſhould be no: Heits 
Male of the Marriage, -aod- that the Father ſhould have other Hes 
Male of his Body; fo that the Daughter ſhould not ſucceed to the Eftate; 
and that both theFather and Motherre yer living , and of that age:that 
it was notto be expected that the Father would have other Heirs Male of 
his Body by an other Marriage ; and his Daughter was his Appearand Heir 
wharſomever : Therefore they Found, thar the caſe of the proviſion in fa- 
vours of the Heirs Female did not exiſt, and preferred the Creditor. Lock- 
heart and Bannerman tor Lindſay. Bernie &c. tor Forbes. Gibſon Cl. 


D. 170. 
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D. I 70. FerguſSon contra | "i Tune, by 72. 


"HE Loras Found, That a Partie being within the Countrie,the time of 

the citation upon the firſt Summonds, and ſome time thereafter; and 
g0eing Out of the Countrie before the ſecond Summonds,could not be cited 
at the Pear and Shoar of Leith upon the ſecond Summonds; without a war: 


rand in the ſaid Summonds to that effect, 


D. 171. The Laird of Hermieſtoun contra Cockburn. Eod. die. | 


'F: HE Lords Foand, That 1n the caſe, and in all time coming,where Wits 
_ neſſes areadduced before Anſwer, they will only allow one Term +. 
ſo that upon any Diligence, they will admit no Witneſſes, but thoſe who 


are Cited by the firſt Diligence. Mr. Thomas Hay Clerk. 
D. 172. Ramſay contra Carſtairs. eod. die. 


A Father, in his ContraQt of Marriage, being obliged to provide the. 
Heir Female of the Marriage, and to pay to her 20000 4b. at her 
age of 15 years: and until then to entertain her: there being only one 
Child and Daughter of the Marriage, {he and her Husband purſued the - 
Father and his Curators, he being furious, to pay the ſaid Sum. 1? was 
Axſwered, That the ſaid Proviftion being only payable to the Heir Fe- 
male, the Purfſuer neither had nor could purſue upon that Quality and In- 
tereſt dureing the Father's Life ; ſpecially ſeing both he and his Wife the. 
Purſuers Mother, were living, and of that age; that they may have Heirs 
Male of the Marriage, or other Daughters: And ifthey ſhould have Male 
Children, the Caſe and Condition of the Proviſion would. deficere, and not 
exiſt ; and if they ſhould haye' moe Daughters, the Purſuer could. not, 
have- Right to the whole Sum acclaimed : It was Rephed, 'That.the Fa- 
ther was 1n effe&t civiliter mortuas; and the Purſuers would find Caution 
to refound, in either of the ſaid Cafes. _ 2h 

The Lords Found the-Defence relevant, and that ſuch Proviſions being 
ſettled upon Heirs Female, by reaſon ,-and in caſe of excluſion of the 
Heirs Female of the Marriage, when Lands are entailed to Heirs Male, 
and” there are no'Heirs Male of the Marriage; The 'Ferm of Paymenr 
could not.be'underſtood tobg during the Marriage. - Strathurd Reporter, 
Gibſon Clerk. iT nt Bm; "IN 
D. 173. William Sandilands contra:The Earle of Hadington., 

' _£od. die. IDOL off ST] 


Homas the firſt Earl of Hadington having Diſponed certain Lands, with 

- abſolute warrandice, in a#z0'1610:: The now Earl of Hadington was 
purſued as repreſenting his Great Grand-father,, to warrand the ſaid 
Lands from Aftriftion to the Miln whereunto they were aſtricteA, 
before' the Earl of Hadington Diſponed the fame: 1: was, Al 
ledged, That the Warrandice doth not extend to the caſe of Servitudes, 


ſuch as Common Paſturage, Thirlage, and fuch like, which are not la- 
tent; and may, and are preſumed to be known by Purchaſlers, who 
ns ST 1 t ought, 
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ought, and do ordinarly enquire and inform themſelves concerning 
the condition and burdens of the Lands they intend to purchaſe : ſpe- 
cially in the caſe in queſtion, the multure being not exorbitant : IF 
was Replyed, That in Law where preaia, either ruſtica, or urbana, ut opts- 
214 maxima, are Diſponed, they are Diſponed as Libera: And that rhe 
Lands in queſtion are fo Diſponed, it is evident, in reſpe&t the Warrats 
dice is abſolute, and they are Diſponed cum molendinis & multuris, It 
was Daplyed, That the Romans were in uſ2 to Diſpone either ſimply, or 
cum iſta adjectione, predia ut optima maxima, the import whereof was, ſervi- 
tutem non deberi; But where Lands are Diſponed ſimply, it is conſtrued. 
and preſumed in Law, that they are Diſponed zalia, and ſuch as they are; 
And with ſuch acceſſories, either asto burden or advantage as tacite wveni- 
ant ; albeit theſe be not expreſt ; as Servitudes either Active or Paſſive : 
and as to the Warrandice, it is ofthe ordinary Stile without. mention of 
Servitudes; and it appears from the ſtile and conception of the ordinary 
clauſe of Warrandice, and the ſpeciality thereinmentioned, viz, Wards, 
Naon-entries, Inhibitions, Appryſings, &c. That ſuch Incumberances are 
only intended, whereby the Right or Poſſeſſion of Lands, or the Mails 
and Duties, or any part of them are evicted : Whereas in the caſe of A- 
 trition the Heretor doth enjoy his Lands and Duties of the ſameentire; 
and ſeing his Corns muſt be grinded,it is not a material prejudice, that they 
ſhould be grinded rather at one Milo than an other : and it appears by the 
Diſpoſition, that it was not «&«m and treated, that the faid Lands ſhould 
de Diſponed ut optima maxima; the Warrandice being in the ordinary 
terms without mention of Servitudes: And the Clauſe cam molendinis 1s 
only in the Charter and Terexdas,and is ex ſtilo, and imports only freedom 
of Thirlage as to the Diſponer. : 

| The Lords upon the foreſaid Debate, And that the ſaid Miln was a Miln 
of the Barony of Torphichen, whereof the Lands aſtrifted are a part; and 
thar the ſame were aſtritted before the Ezrl of Hadington acquired the 
fame; they Found the Defence Relevantand Afſoilzied. 


D. 174. Creditors of Tarſappie contra Kilfanes. 
23. Fuly. 1673. 


JH E Lords upon Debate among themſelves, were of the opinion, that 
a confident perſon having got a Diſpolitign from a Debitor ; may at 
the Debitors defire ſatisfy ſuch Creditors as hethoughtr fit, there being no 
Diligence done by other Creditors: And as the Debitor mighr wo 
done ſo himſelf, {othe Truſtee may do: And that it is provided ſo by the 
A&t of Parliament. 1621. | 
They Found that the Truſtee, if he got any Eaſe by compoſition, 
ſhould apply the benefite thereof, for fatisfaQtion of the other Creditors. 
Item. Thathe cannot make voluntar _ in prejudice of a Cre- 
| &jtor who has done Diligence. Gibſon Clerk. 


D. 175. Kilbirny contra Cuninghame. 24. July. 1673. 


—_— 


N an Adjudication upon the late At of Parliament : The Lords modi- 
| fied the price to be 18. years purchaſe, as to the certain and conſtant 
Rent; and 9. years as to caſual Rent of Coal. Gibſon Clerk. 


D. 176. 
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D..176. Murray contra The T utor of Stormount. 
- 25. Jaly. 1673. 


Y a Contra@ of Wadſet, the Wadletter being lyable to comptfor the 
B excreſcence of the Duties more than ſhould farisfie the Annualrent ; 
The Lords,in a Proceſs for Maills and Duties, Found the Exception Re-« 
levant, that the Purſuer was ſatisfied of the Sum upon the Wadſet, by 
his Intromiſſion, without Declarator. | | 


TE-*T7. Ker contra Ruthven. eod. die. 


JH E Lords Found, That the Eſtate of the Earl of Bramford being ſettled 
= uponthe Lord Forrefters Son by A& of Parliament, he could not have 
it but cu» ſus cauſa, and the burden of his Debts. 

Item, They Found, That the Earl, having entertained his Grand-child 
the Purſuer, was to be preſumed to have done it ex pietate avita; the 
Farl being a generous perſon, and having an opulent Eſtate; and his 
Grand-child having nothing for the time, but the Debt in queſtion, 
whereof the Annualrent was provided and belonged to his Brother. 
Morro Clerk. 


D. 178. Creditors of Hugh Sinclair contra Annandale. 
26. July. 1673. | 


TE Lords Found, That a Compryſer upon Debts anterior to the De 
bitor*s Rebellion, being Infeft before Year and Day, is preferable . to 
the Donator of the Liferent Eſcheat. Mr. Thomas Hay Clerk. 


*D:4 79. Mr. Jobn Bayn contra Catvie. eod. die. 


JH E Lords Found, That a Tack being queſtioned as antedated toob= 
viate an Inhibition, was ſuſpect being raſed in the Date; So that the 
ſame ſeemed to be vitiate,and an other year ſuperinduced : And therefore 
was not a valideand probative Writ in prejudice of the Inhibition: un- 
leſs it could be adminiculate by ſome Adminicle before the Inhibition. 
Mr. Tbomas Hay Clerk. 


D. 180. 2. June 1674. 


HE Kings Majeſty, having by two Letters to the Lords of Seſſi- 
on, preſented Mr. David wr bes of Forret, and Mr. Thomas Mur- 
y4y both Advocates, to be Lords of the Seffion: It was moved by one 
of the Lords, that ſeing by the Law and AQs of Parliament, theſe who 
are to be admitted to be Lords of Seſſion, ſhould be tryed ; Therefore 
the Tryal ſhould be ſuch as 1s intended by the Law ; the very Notion of 
Tryal importing, at leaſt a ſerious, if not a ſtrict and exatt wey of 
Tryal. -. 

This was moved, becauſe the way of Tryal had become of late fo per- 
funQorious, and d:czs 5auſe, that it was ridiculous, and in effect a Mock- 
Tryal: Some of the Lords being appointed to examine theſe who were 
named by rhe King, and after they had asked ſonie trivial Queſtions,hav- 
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ing made Report, That they found them qualified ; albeit it was not on- 
ly known to the Examinators, but to all the Lords,: and notour to the 
World, that rhey were altogether Ignorant both of Law and Practique ; 
and did acknowledge it themſelves, not dareing to expoſe themſelves ro ſit 
in the Outer houſe as Ordinaries ; they prevailing with others of the Lords 
to go out and officiate for them as Curats. Y 
x. It was urged,that the Eſtates had conſidered the Intereſt of the King- 

dom; all Eſtates being concerned 1n that Judicatory, that the Lords ſhould 
be Perſons of great Abilitic and Integrity , ſeing their Lands and Fortuneyg 
and greateſt Intereſts, are the Subject of their Juriſdition and Deciſions: 
and therefore it was provided by diverſe Statutes and AQts of Pariia- 
ment, they ſhoald be qualified Perſons, and found upon Tryal to be 
{uch. . | 
2. His Majeſties Letter required, that the Perſons now named,ſhould 
be examined effectually. 

- 3- By diverſe AQts of Sederunt, and in ſpecial one upon the Kings 
Letter, fr the time, the way of 'Tryal is preſcribed, which is mot 


— 


exact. | 
The Oath of Admiſſion, that the Lords ſhould be faithful, has and 


ought to have Influence upon all their Actions, as Lords of the Seflion, 
that they ſhould be done faithfully ; and the Tryal of Lords for the 
Reaſons foreſaid, being an important AQ of Duty, ought ro be done 
faithfully and ſincerely, and cannot be done otherways without breach 
of Oath. 

5. To pretend to obey the Law, and the Kings Letter ( which re- 
quireth an effectual Tryal) in a way which is ſuperficiary, and evi- 
dently ineffectual; it 1s a Cheat, and Circamverntio Legis; which in others 
is hateful; but in Judges, who are Azti/ites Faris, is abominable, and in- 
conſiſtent with the Honour and Integrity that ſhould be expected from 
the Judicatory. 2 | 

6. If there were no Tryal at all, the Lords would be paſſive, if Per. 
ſons nor qualthed ſhould be named ; but being enjoyned to try effectual- 
ly, if they receive them without an effectual tryal, they'are aot free of 
blame; and are- accomptable to God, and his Majeſty, and to the Par- 
lament. a | 

To all theſe Reaſons, It was Anſwered, That at this time the way of Try 
al thar had been for a long time, ſhould be continued at this time; and 
that the Motion was upon ſome deſign. . 

The Mover did purge himſelf upon Oath, that he had no Deſign, but 
to do duty.; and did atteſt the Preſident, that before this occaſion they 
had ſpoken often to that purpoſe : and did repreſent, that this is the 
fit time to put the Law and Statutes in execution ; 'The Perſons named 
being Advocats, and Perſons preſumed to be able to undergo the Tryal; 
ſo that it cannot be thought that there is any thing of Deſign againſt their 
Perſons: That it cannot be denyed, but the late way 1s abuſive; and 
antiquitas erroris, or abuſus, cannot be thought and pleaded to be cuſtom: 
That in the Year 1629. the Lords by an Act ef Sederazt, :had renew- 
ed and ratified all the former Statutes anent the Tryal and Admiffion of 
the Lords; and ordained them to be obſerved ; That ſince that time the 
Troubles interveened and continued long, fo that Preſcription carinot be 

pre. 
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pretended for an abuſe 'which had occaſioned ſo great prejudice and 

It.-was Carryed, *Fhat the'Examinationſhould be as it has been of late: 
and. upon the» Report - off Gosford and 'Crajzit,  ( appointed to examine 
them ) they were admitted::r* Gosford\was of Opinion that there ſhould 
beancther wap of Tryakv 5 + 6th Ho rent 
D...z $1: » Bogie coritth 1 he”Exbcittvrs of | the Lady Ozenford. 
APY 98 7 of. +6 be «26; © (4%. hy $h/t38: HAT TIS Hats, *: | , 
ee we Aa rh Stag witer en +» 205 3 + 

gl HE Executors of the Fady Oxenford g being P urfued at theinftance | 
1; #7 8ſa Edgatar; df fit the*Compt before the Ada give in an Ar= 
ticle of -Difeharge, viz. That the Expences of a *Proteſs at the Executors 
inſtance ſhould be allowed : 1: was Anſwered, That if the Executor had 
hot pyxſued that Proceſs, there was asimuch tree Gtaras would have fa- 
tisfied the Legacie, andthe Execuror had not prevailed: and it they had 
prevailed, the benefit, would only havs-accreſced to,thgExeeutor,and not 
to the Legatars : and therefore *przes quem emolumentum, &c, and {eing 
they would have had no benefits, .theyzſhauld have-no loſs by the event 
. of that Proceſs. a 

Fhe Loras Found,, [That the Executors, having proſecuted a Proceſs in- 
tented by the, Defunct, did their duty.; and oficiurs ſhould .not. be. da- 
our zandtherefore the Charges of that Proceſs ſhould, not be upog.their 
own accompr,. but ſhould be detrayed; gut of the 'Fxecutry ;;..butſo,that 
where Executors have no benefit by the Confirmation, hut arecither. ſim- 
ple Executors, 'of 3niverſal Legatqrs, as tothe ſtiperplys,-, particular Lega- 
cies being payed, if there be as much Executrie as will fatisfie ſach Ex- 
pences, and rhe Legacies; the Legacies ought to be payed intirely, be- 
fore the-Executors have any behefhri; but rifflie Exbutric will not amount 
ro ſatisfy the Charges,andparricular Legacies, the Charges are to be fatisfy- 
ed, and the Legacies to beabared \proetonath an LE aks 1s tO 
have no benefit: .but if he bes pattieutar Leghray, he is to be conſidered 
with the reſt of the Legatars, and'to ſhare with them, proportionally. 
Mr. Thomas Hay Clerk. -*Couchided? &atife. OG 
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bpwvaslayphed;.at. leatcoampenſed ; iti fua' faras ſhe was obliged 
(pe Conwatk to gwe tawthe Defunt Goods and Gear, to'the va- 


put him in Poſſeſhon- thereof. . #5 LY 

«. The Lords Found , That the Husband having lived only 9. years after 

the Marriage; becauſe of the preſumption that he had been filentall the 

time, :agd had not eravgd- narydeefared the {aid Sum tobe "reſting ; It 

was, thagefore.to;be:ithought, that he had gotten the Goods, and that the 

Obligemient was. ſatisfied : 'and yet they thought, that there being ſo 
ESE if < 4 £9 - much 
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much confidence betwixt Husband and Wite, | it were hard -to put: her 
to a full Probation : [They therefore. .Ordained her. to give her Oath af 
Calumny., that ſhe had fatisfyed the Obligemept; and to adduce. ſome 
Probation and Adminicles to prove. aliqualzter. Mr, Thomas Hay Clerk. 
Concluded Cauſe. Mr. Roager Hog alterl... - DS | CES + an 
In. the ſame cauſe, it being; further alledged,,. that the Huband had 


£ 


4 


ayed for his Wife as much-Debt as would exhauſt that which ſhe had 
ns bh hr with her.; agd {o that ſhe had-not payed. it_effeQually. .. .._. 
= / + Þ Lords Found, That if ſhe had put -him-in Poſſeſfion of the Gaods 


. . 


conform to the Obligement ; and that they were her own, at leaſt that 
ſhe had a Right or coloured Title thereto, that ſhe was neither lyable 
to warrand, either as tothe eviction of. the Goods, -or fram any Debts; 
ſeing the Fusband raketh his hazard, and in Law is lyable to the pay- 
ment of the ſame. | | 

Some of the Lords thought, That albeit the Husband be lyable to the 
Creditors of the Wife, whether ſhe perform her part of the Contra& of 
Marriage or not, or whether he got any thing with her efteQually or not; 
yet it were very fit to confider the quality-of the Debts of the Wife, al- 
ledged payed by the Husband ; for if they were ſuch ag the Wife could 
not but know, when ſhe contracted Goods: of the value foreſaid, and yet 
ſhe did conceal them ; it were a Fraud and Cheat to oblige her ſelf to be 
worth and give' to her Husband, Goods extending to 2400. merks, when 
ſhe-knew ſhe was not worth a Groat, her Debts being 10 great as to &+ 
vi the fame. | OE 3 | "a 
.- They conſidered, that in this caſe ſhe did not diſponeany Goods in pat- 
ticular, but was obliged to a generalitie, viz, 'That ſhe was worth Goody 
of that value ; and ſhe cannot be faid to be worth in Goods the fgid Sum, 
her Debt being equivalent: Scing Bona are underſtood debitis deduttrs. 


D. 7... : AF of Sederunt. ed. die. 


FHE Lords thought fit to make an ACt of Sedergzr, and to intimats 
it tothe Advocats; to the purpoſe following, vis. That when an 
Alledgance 1s not admitted, but a joint Probation is allowed before An« 
ſwer; if there be any other Alledgance found relevant, and admitted to 
either, Litifcontsſtation ſhould be underſtood ro be made as to that Al 
ledgance. '2. 'And likeways as-to that effeR, that the Parties arg con- 
cluded, and cannot be heard thereatter to propone atiy ether Alledgance. 
3- The Terms being run'as to Alledgance not difcuſt, they are-con- 
cluded as' to the Probation ot it, as'if the relevancy had beendiſcuft by 
"# formal Act of Litiſconteſtation, whereas-it is remitted tobe confidered 
after Probation; ſeing often ex faito oritur Fus; and upon conſideration 
of the circumſtances atter Probation, the Lords have more clearneſs to 
determine Relevancy. | 


# 184 a contra Hepburn. 7+ June 1674- 2 


*DHE Apothecary Patrick Hepburn his Son, being purſued as $uceeb, 
* for Tiulo Lucrativo, for a debt of his Fathers, upon that Ground, 


 thattho the Right of Lands granted to lym by his Father, was before the 


_—_— 


— 
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Debt ; yet it was revocable, and under Reyerſion tothe Father, upon a 
Roſe. noble, when he contraQted the Debt lybelled. | 

The Lords afſoilzied from the Paſhive Title forefaid ; but reſerved Rex 
duQtion. It appears-that the caſe was, not without difficulty ; and that 
| albeit future Creditors in ſome caſe may reduce Anterior Rights ex capire 
fraudts ; yet this 1 difficult and unuſyal : and therefore it had been foe 


- 


a, % 


to determine that Point, v/z. Whether an appearand Heir, geting a 
Right reyocable, and. of. the nature foreſaid, ſhould be lyahle at the leaſt 
in quantum; ſeing if the Father had diſcharged the reverhion, he would 
have been Succeſſor, in reſpect of the Dilchargy after the Debt; and the 
Son was, a Child, and tlie Father reſerved and retained Poſſeſſion, and 
ppon rhe Matter the Father's not TecFemung was a Dilcharge of the Re« 
yerſion. Actor. alter! Hog. - Concluded: Ganls 


D: 185. * | Cuningham contra Lees. 9. June 1674. 


yp - HE Relict of Jaes'Dears, alledging that her Husband - had vio« 
A. Tently torn her Contract of Marriage; purſued his Heir to hear and 
ſee the Teck 'of it proven, and offered to prove caſum amiſ/ionis, as 
Dd is. Eo | | 

' The Lords, albeit there was no Adminicle in write; ſuſtained the Sum- 
monds; in reſpect there is a' preſumptio Faris, that there are Contracts 
of Marriage betwixt Perſons of any conſideration, ſo that the Marriage 
was an Adminicle: and the effect being metrly Civil and nor Penal, 
they had no reſpect” to'that Alledgance, that the Proceſs was after the 
Husbands deceale, and fome '7 or 8 years after the deed. 


D. 186. Paton contra Stirling. eod. die. 


PIR Hary Stirling of Ardoch, on Death-bed;' did by a Write acknoyg- 
ledge, that the Right he had acquired. from. Doctor Patpy of certain 
Yards, was under Truſt, and for ſurety 'of Simms,” which he had payeddor 
the Door; whereupon DoQor Patrozs Son 'intented a 'purſuit a- 
rainſt Ardoch's Heir to detlare the Truſt, and for Compt and Reckoning: 
' And before Anſwer, The Lords having-iordained Witneſſes tg be Exa- 
mined for clearing the Truſt; They Foend, That by the Probation the 
Truſtdid not appear, and that the ſaid Declaration iz Le&o could not | 
prejudge his Heir, unleſs there had been ſomefurther evidence, ' that the 
Declaration was emitted by the DoQtor of his own accord, and upon coh- 
vition and for Exonering his Conſcience ; which did not appear by the 
Probation. - Lockheart and Falconer. altert Longf ormacus and C uninghame, 
'Gibſox Clerk. Concluded Cauſe. m—_— ENT» 


D. 187. Lady Spencerfield contra Hamilton. 10. June 1674. 

IN the caſe of the Lady Spenzerfield contra Robert Hamilton of Kjlbrik- 
I mount, - The Lords Found, that the Alledgeance, viz. That the Defen- 
der could not be Lyableas Intrometter, becauſe there was a Gift. given of 


the DefunRs Eſcheat being Ree), is not Relevant ; unleſs the Gitt mw 
| | either 
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either declared,” or were tothe Defentter Himfelt,* or *that he had 'Rjoht 
from the Donator : For in the fir{tcaſe, he 1s .in condition - parallet®'with 
an Intrometter, 'in the Taſe:of ah Execntbrrorffiftmeds?? aid -candot* be 
{aid to be intrometter with the Goods*vFwDefultt, ihMtbont* haitia, 
the Right ofthe ſamebeing-in a livingperſon per aditionem, and by cons 
firmation; and a third perſon Intrometting where thef&1s' nd Declatae 
tor, who has not the Gift himſelf, nor a Right from the Donator,-is not 
in a better caſethan an Executor decerned : Artthin thetaſe of #Donator 
Tntrometting*orthe mtromiſſion of any other having Right from him, 
there is the pretenceand colour ofa Right4n the perſon of the Intromet- 
ter, which is ſufficient to purgevitious Intromiſſions won NI 
- They Found ih thefamecaſe, thata perſon entering; to' the poſſeſſion of 
the Defunds Houſe, by *warrand:.of. the: Lords: 'Their*0ofſeFod"sf 
the Goods in'the Houſe doth not infer Intromiſſion, unleſs they make uſe 
_ of fuctr Goods 'as uſu conſumuntir,- or.difpoſe of fachGoods, us art hofof 
Kmthature! as Beds;*'Tables, .and ſuch like; -Robert Hamilton Oferk. wy 
ts # (5, 4 IN © Eat ph oh do Ln ev hs Bb vi oh May 9 ers, 
D, 188;- Freeholders of © Linlithgow <ontra' The Gommuſſibners t6 
«OT TREE iag 3 pn 2 9 a ©; 7 2: ts 
45 EGF ian ds! ant IO 
FN. a Suſpenſion at the inſtance . of ther FreehoMers bfiaLimtlthobd-ſbire, 
þ againſt their Commiſfioners.tb the Partiamentc ,. The: bord Ford than 
if theProrogationes and Recefles,ofParliamentbe foraconfiderabletime; 
fo that the Commiſſioners do or may,co home, the Commiſſioners ſhould 
not have their Figs; -0r-Charges durClhg the lame... .9;t -Phar3fthe'pre. 
rogatiotrbe. for a fhaxt time; and: the:Commuſſjoners: having*theit 'Refis 
dente at # Itlediliance;. .in Eahkugh, or Linkegow ſhire, :dotor my 
zo home ; *rhey ought gjot. to have Fees dureing that tyme/g.-:Tf there be 
Articles ſitting, dureing that rune, and they donot go home, thothey be 
BQt upon the Articles ; the ſhopld, have zheir Fees :, ,Þccaulſe they are 
eoncirned to know, ' and form themſelves, what 1s 10 Agitation in the 
Wo 0 Nenotte :RBInEt,; {pra fiikee Seaman rn? wo on wats 
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HE Lords ſuſtained a Diſcharge granted by,2 Yaſier tohis Tenneyit 
. apon payment of Nis" Dury, | tho" it was neither Holograph, 'nor 
Subſcribed, before Witneſſes ; by pretended to. .be., ſubſcrit d by the 
Giiviter : PLENTY. oras MId1n Tr pegt of the Cuſtom ; *apd that = 
fkersandTenneritsareth uſe togiveand take Diſcharges withoutWitnelſes, 
nd rhaf irf'the caſe. of Whites, Letters, and Bills berwixt, Merchapts, 
t EL v5 Are inufcrotultain them tho they want Witneſſes; and jhere, 
is the ame,” if not more'reaſpn ind 7 


-3 —_ 


e lame,” 1 not n n 1 thecaſe of Fennents; by reaſon.. of -the 
eatand exuberant confidence betwixt them'and their Maſters. "Some 
CE Lo, chought'ir hard torecede fromthe Law, there being no limi- 
tation or exception 1n behalt of Tennents ; & abi Lex non diſtinguit nec 
nos; And that there 15.@ great .diſpaxity betwizt> Merchants -and 
Tennents, Compts, Letters, and Bills of Exchange, and other Writs of 
thx natute 7 being ſecret [ranſactions betwixt Merchants and their teor- 
reipo ndents ; whereunto Witneſſes and other perſons, neither are-in uſe 
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to be, nor is fit they ſhould be privy: Whereas Diſcharges by Maſters 
to Tennentsare in uſe to be, and there is no inconveniency- that they 
ſhould be ſubſcribed before Witneſſes; and there is no difficulty to get 
Witneſſes to them ; and if they want Witneſſes, and be not Holograph, 
Maſters may be prejudged ; It being eaſy to imitate and forge a ſingle 
ſubſcription, and there being no means of irmprobation of the ſame. - 


D. 190. The Towitof Innerneſs contra Forbes of Colloden, 
and Robertſon of Inches and others. eod. die, © 


"LT His caſe having been Agitated, not without ſorne heat, amongſt the 
| Lords themſelves; Tthought fit togivean account thereof, at great- 


er length, than I have uſed in other Caſes and Deciſions. : 
The Town of Inverneſs having Charged the ſaid Robertſon of 
Inches, and Colloden and other Feuars, who hold the Forrelt of Drakies, and 
other Lands and Milns, and Fiſhings of the ſaid Burgh ; for payment of 
their proportions ofa Stent impoſed upon them, for the uſe of the Town. 
And they having Suſpended, upon that reaſon, that the ſaid Stent was 
unequal as to their proportions, and that the Town had not an Arbitrary 
Power to impoſe Stents vpon their Neighbours, and Feuars, unleſs there 
were an unavoidable, ar leaſt a preſſing neceſſity and occaſion relateing 
to the good and intereſt of the Burgh; and in that caſe, the Neighbours 
and Feuars were to be Lyable only = /abſidiam ; In ſo faras the Patrimo- 
ny of the Town and Common Goog,-ſhould be fhort, and not extend to-. 
defray the ſame. res 
'The Lords (Sir John Gilmour being Preſident for the time) did by their 
Decreet of Suſpenſion, Find the Letters orderly proceeded : But with- 
all, did regulate the way of ſtenting to-be according to the method. and 
Rules ſer down by the Loras as to the future, 'which are contained in the 
faid Decreet, and acquiefced to by the Strfpenders ; . the Decreet bearing 
to be of conſent; .and containing only a Proteſtation, that the Suſpenders 
ſhould not be Lyable toany Stent, for maintaining'and proſecuting Pleas 
apainſt themſelves. (O.74X Bher,! - 
** Thereafter, the Feuars being charged upon another Stent, did Suſpend 
upon that reaſon only, that the Regulation and "Method appointed by the 
Lords had' not been obſerved : and did intent a_ Declarator, that they 
| ſhould notbe Lyable to Stents, but ſuch asſhould be impoſed, in the way 
and according tothe merhod foreſaid. 


' Tho there was'no other reaſon -in the ſaid / Suſpenſion, nor concluſion 


inthe faid Declatator, but as is- immediatly- related ; yet, another reaſon 
was thereafter inſiſted upon; both in the Suſpenſion and Declarater ; 
and they did plead;that'they were exempted, and: ought not to be Lyable' 
to any Stent upon any account or method whatſomever ; by reaſon, that 

their Lands, and in ſpecial the Forreſt of Drakies, were Feued to them for 
, a Reddendoant Feu-duty contained in their Infeftments pro omni alio onere. 

The Caſe cothemy; fully debated at the Bar, ' Some of the Lords con- 
ceiving, that the.T.ands of Drakies were not a part of the Original and 
Ancient Patrimony'ofthe Towp, | but that the ſame had been acquired by 
the Town; and: thereafter had+ been Feued 'out by them in. the Terms 


foreſaid for paymetit of a Feu-duty pro omni atio onere;. they were of the 
: Uuunu | opinion 


+ 
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Opinion, that they could not be Lyable to a Servitude, unleſs the fame 
had been conſticute,cither by their Infeftments or otherwayes;But ſpecial- 
ly in thiscaſe, they being tree by their Infeftment, and expreſs Clauſe 
therein,of all burden or Servitude, but their Feu-duty : And that they 
_ could þe in no other caſe, than if the Town of Edinburgh ſhould Feu any 
of the Lands lately acquired by them, foripayment of 2 Duty pro omni alio 
onere:; And yet the plurality of the Lords were of the opinion, that if the 
Town could prove and make appear, that they have been in uſe, by ahe 
ſpace of 40 years or above, to Stent their Feyars for defraying their Af 
fairs, and Burdens, and Works of the Town, that they ought to' be Ly- 
able, notwithſtanding of the: ſaid Clauſe pro omni alio onere, And accor- 
dingly before Anſwer a Term is Aſſigned, for proving the Towns Poſleſ- 

I0n. | 

_ In the interim, The moſt Eminent of the Advocates, and in ſpecial ſuch 
as were for the Town; being diſcharged pleading, upon occaſion of the 
Appeals; rhis caſe came in Agitation the laſt Seſſion ; and ſome of the 
Lords, 'even theſe that were of the opinion formerly that the Feuars 
ſhould not be Lyable to be ſtented, upon the ground and miſtake foreſaid 
thatthe ſaid Lands of Drakes was not a part of the AncientPatrimony of the 
Town ; they were convinced,upon the production of the Towns Evidents, 
that the ſaid Lands were a part of the Ancient Patrimony of the Town, 
being Incorporateand contained 1n their Infeftments with the Burgh it 
ſelf, bearing one individual holding and, Reddenao ; And therefore con- 
ceiving, . that eff Jadicis ſupplere que deſunt Advocatis in Fure, and which 
ariſes upon production of the Papers; they did argue, that the Feuars 
ought to be Lyable for theſe Reaſons. | | . 

- 1: That there is a difference betwixt the Original. Patrimony of the 
Town, which is profe&itious, and flowes from the Bounty of Princes, 
and is given to Burghs Royal, for ſuſtaining and defraying their neceſſa- 
ry burdens and occafions; and hetwixt that, which is adyentitious, and 
acquired by Burghs.themſelves, by their own Moyenand Means. 

Astothe firſt, The ſame hog Fivea eo intuitu, and to the end, thag 
it ſhould bea Stock for doing and defraying the Common Affairs and bur- 
dens, and Charges of the Town, it cannot be given away, nor Feued, 
but ce» ſua cexſa ; and {qghat they ſhould be Lyableto Stents and Impo- 
ſitions upon occaſions requireing the ſame ; Whereas the other js acquire 
by 'Towns as quilibet, and the Feuars ought to be conſidered as quilibet, 
and as in the cafe of other Feuars. | be. 

2. Upon theconſideration foreſaid, ir is ſtatute by diverſe ARts of Par- 
liament, and in ſpecial by the 36. A#. K, Ja. 4. Parl. 3. And the 
182. Att. K, Ja. 6. Parl. 13. Tharthe Common Good of Burrows ſhould 
be obſerved and keeped to the common profite of the Tawn: And the 
faid Act of K, Je. 4th. bears, That Lands, . Fiſhings, Milns, and others 
belonging to the Burrows, {hould not be fer, but for. 3. Years allenarly ; 
and if any be fect otherways that they be of none avail; . And as this is 
Law, fo itis juſt, otherwayes;thoſe who have Tenements within Burgh, 
and who upon occaſions are Lyable to be Stented,” ſhauld be unjuſtly and 
heavily prezudged, ifthe Lz-4ds and Fiſhings which, being in the Towns 
hands, would be lyable in the firit placet6: ſuch Burdens, may, be given 
away ; ſo thatthe whole burden ſhould be rolled over upon them. 


3. The 
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3- The foreſaid pretence, That the Feuars were Lyable only to the 
Feu-duty pro omni alio onere;, was Anſwered, viz, That onne aliad onus 
was to be underſtood ,of any other ordinar-duty payable to the Town. as 
$uperiors ; but does notexempt the Feuars from theſe mnnera extr agr dima- 
ris Patrimonialia, for the neceſſar uſe and preſervation of the Town : As 
in thecaſe of Lands diſponed to be holden of the Diſponer, for payment 
of a Blenſh or other Duty pro om alio onere, 'The -Claule foreſaid will 
not exempt the Vaſal from Taxations, and the Superiors relief of the fame 
againſt his Vaſal: WS +1 "rife Pg” 

4 It appears by a Ratification of Queen Mary, produced for the Town, 
That the Town of Iner»eſs had made diverſe Atts coricerning the ſetting 
the Lands, Milns, and Fiſhings, which are ratified by the laid uzen ; 
And which, if they were obſerved, would oblige the Feuars to be lyable to 
to be Stented. | | | I , 

The faids Lords, Who were of the ſad opinion, thought, That upon the 
Grounds and ProduQtion foreſaid, the Fenars of Drakjes ought to be lyable 
without any farther probation, to Stents impoſed for the ule and intereſt 
ofthe Town; the ſame being impoſed neceſfarly and equally according ta 
the method abovementioned : And yet the Town having adduced proba- 
tion by produCtion of the Records out of their Books and Witneſſes ;- they 
conſidered and thought, that the poſſefſion of the Town, by impolin 
their Stents by the ſpace of 40. years, was proven: In reſpeRit nd | 
by the ExtraCts out of their Books, That from the year 1624. until 1664. 
they have been in uſe to impoſe Stents in caſe of Exigency, tor the private - 
uſe and concernsof the Town ; N otwithſtanding o _ What was alledged at 


the Bar, againſt the ſaid probation, andin ſpecial, that the Books them- 
ſelves ought tobe produced ; whereas there was nothing produced bur 


Extrats of Ats; and that the Pig that the Town has been in uſe 
to Stent for repairing their Bridge, did notquadrare to the caſe and point 
ix queſtion ; ſeing it was to be proveri that Stents were impoſed' for the 
private uſe and concerns of the Town ; and the Bridge and repairing of 
the ſame is of publick concern'and-intereſt, telating' nor only to the. good 
ot the Town, but of the whole Shire : And rhe Record, anent Stent in 
relation to the Bridge being'our of the ways and not conſidered as a. pro- 
_ It was. not proven, that the 'Town had been in Poſſeſſion. 40. 
Nevertheleſs, The plurality of the Lords did Find the Alledgeance 
foreſaid of Poſſefſion, by the'tirme foreſaid,nor proven'; -upon that ground 
that the Bridge was not to be conſidered as the proper 'concern of the 
Town: Anddid ſuſpend and declare in fayours of T»ches and other Feu- 

ars : Diverſe of the faids Lords diſſenting upon' the Gronnds foreſaid; 
and that it appears to them, that the Feuars, upon the account of their 

Lands, were'T-yable to be Stented,being the ancient and proper Burgal Pa- 

trimony of the Town : And albeita continued traft of Poſſeſſion by the 
pace of 40.years, which hardly isto be expetted zz ſervitutibas, or im- 
poſitions thatare diſcontinue, 'conld not be made out, as they conceive it 
was; yet the Feuars having homoſogate and conſented; and ſubmitted to 
the ſaid Impoſitions without repineing, until after the.Year 1664. "Thar 
7 did not ſo much queſtion rhe Town's Right to imipoſe upon them the 
ſaid Stents, as the exorbitancy, and frequency, aad inequality of the fame 
: | as 


” 
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as to their proportions ; they could not be heard now to plead and pretend 
exemption from the ſaid Stents. | | 
The Lords having Fourd as ſaid is, That the Lands of Drakies were not 
lyable to the faid Stents : Theſaid Roberſon of Inches in be- 
half of himſelf and ſome other Feuars, having only appeared in the debare, 
and Forbes of Collodey, who thought himſelf concluded by the above- 
written Decreet of Suſpenſion, and has conſented to the ſame ; did not-, 
withftanding deſire, that he might have the benefite of the faid Interloqui- | 
tor; and that the parcel of Land, which he had in the Forreſt of Drakes, 
might alſo be declared free of Stents; ſeing there was eadem ratio, and fo 
there ought to be idem Jus ,as to him and the {aid other Feuars. | 
"Jt was Anſwered for the Town of Iznerneſs, That he could not be 
heard, in reſpe& of the ſaid Decreet of Suſpenſion zz foro, and of his ex- 
preſs conſent thereincontained. Whereuntoit being Rephed, 'that the 
conſent was only as to the individual Stent thereinqueſtioned, and did not 
conclude him as toother Stents ; and that notwith(tanding thereof, it be- 
ing now Found, that the Forreſt of Drakies, whereof his was a part, wag 
free; the immunity foreſaid could not be denyed to him. It was Anſwered, 
and the ſaid diſſenting Lords were of the opinion, that a Decreet x foro 
did bind him whatever others could pretend : And it was evident by the 
ſaid Necreet, that it was then the Lords meaning(Sir John Gilmoar a perſon 
of great Parts and Integrity being then Preſident) that all the faid 
Lands of the Forreſt of Drakies ſhould be lyable 1n all time coming ; and 
hisconſent is moſt poſitive and expreſs to the Regulation of Stenting as to 
the future: * And the ſaid Conſent being premitted to the whole decer- 
niture of the ſaid Decreet, doth: influence and affect all the Articles and 
Heads of the ſame, . unleſs it had been limited and ſpecial as to an or 
moe, /and notall: And it was fo far from being limited to the Stent then 
in queſtion, that there is a Proteſtation ſubjoined to the decerniture in theſe 
Terms, That Colloden and the Suſpenders doe proteſt, that they ſhould 
not be lyable to ſuch Stents as ſhould be impoſed, for maintaining the 
Plea againſt themſelves ; And exceptio & proteſtatio firmat Regulam & Sen- 
gentiam in non exceptis,@ iis, contra que non emiſſa eſt proteſtatio ”o ..(, 1, 
The Lords - notwithſtanding Foxrd, 'That Colloden ſhould be free: of 
Stents, as to ſuch Parcels as he had of the. Lands of Drakzes. id 
Thereafter the" Town of Innerneſs did alledge, that the Suſpenders: ught 
to be lyable as-to the Milns. and Fiſhings, that they held in Feu of the 
"Town, ſeing they are undoubtedly the ancient Patrimony of the Town: 
and they offer them. to prove,that they have;heen in uſe, paſt memory, to 
ſtent the ſame with-the Burgal Lands when. occaſion required, not only 
for Taxations, impoſed by. Parliament,: but for the: private uſe of the. 
. It was Anſwered, That the ſaid Alledgance was not now competent; 
ſeing the Debate, whereupon the Interloquior proceeded,.-was concern- 
ing the Suſpenders Feues,: which they hold. of the Town, which compre- 
hend both Lands, Milns, and Fiſhings : and there is no reaſon of diffe- 
rence, why the Milns and Fiſhings ſhould be in an other caſe than the 
Lands. | TON | 
It was Anſwered for the Town, That in all the Debate, there had been 
no mention of Milns and Fiſhings ; and they were content to make Faith, 
that they did not underſtand the Debate to be concerning the Milns _ 
2 Fills 
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Fiſhings,but only the Lands of Drakies ; And if they had thought that they 
had been concerned to prove their Poſſeſſion as to the Milns and Fiſhings 
| there was that ſpeciality that-they might have proven more clearly their 
Poſſeſſion, as to the Milns and Fiſhings, than as to the Lands: and now 
they are able to prove the ſame. | ; | 
Some of the Lords thought, That the Queſtion being, of that Impor- 
Wnce to an Incorporation, and they wanting the Aſſiſtance of their moſt 
able Advocats, upon the occaſion abovementioned ; and the exceptiori 
being undoubtedly relevant to inferr their Right, and the concluſion of 
their Declarator, as to the Milns and Fiſhings, that they ſhould be lyable 
to be ſtented if it were proven ; It were hard, that their Right ſhould be 
taken from them upon a quirck, and pretence of Omiſſion, being upon a 
miſtake, as ſaid is. Inend, the Plurality of the Lords 4:4 Declare, by 
their Interloquitor, That if in November the Town ſhould beable to make 
appear by ancienr Records, that they had been in Poſleſſion of ſtenting 
the Milns and Fiſhings, with the Tenements of the Town, when Impo- 
ſitions and Stents were laid on bythe Town only ( and not by the Par- 
liament) for their private uſe, that the ſame ſhould be lyable as other 
Burgal Lands. | 


D. 191. Hamilton contra the Earl of Kinghorn. 
- T1. November 1674. | 


YT Ames Mauld of Melgam, having aſſigned to James Hamilton two Bonds! 
J and he having intimate his Aſhgnarion to the E. of Kzzghorn gran- 
ter of the ſame, did thereafter write to the ſaid Earl, ſhewing him that 
he had uſe for the Sums contained in the: ſaid Bonds ; and that he deſi- 
red a courſe might be taken to pay the ſame: Andin Anſwerto his Let- 
ter, the ſaid Earl did Write and ſubſcribe a Poſtſcript upon a Letter wri- 
ten to him by the ſaid James Mauld, to that purpoſe, that the ſaid James 
Mauld had ailured him, that he had made the Aſſfignation foreſaid upon 
aſſurance that my Lord ſhould not be troubled to pay the ſaid Debt, and 
that he was about to take a courſe to that effe&t: but that notwithſtan- 
ding, if he mult be his Debiror, he ſhould take a courſe to pay the An- 
| on: but as for the Principal Sum, it was not 'foreſeen by him, that 
he ſhould be pur to pay 1t ar that time, and he deſired forbearance. And 
thereafter being charged, the {aid Earl ſuſpended upon that reaſon, that 
the ſaid Bonds were granted by him to Me/gam tor the price of Lands Diſ- 
poned by him to the Earl; and by -a Back-bond. of the date of the ſaid 
Bands, Me/gum was obliged to Warrand'the Rental of the ſaid Lands for 
two years: and quateaus the Tennents ſhould be ſhort in payment of their 
duties, the time forſaid, he ſhould pay wherin they ſhould be wanting, . 
and that the Earl might retain 1n the firſt end of the foreſaid Sums:. And 
that rhe ſaid Earl had got a Decrect againſt the Tennents of the ſaid 
Lands, for payment of the Sums therein contained ; and therefor that he 
had ground of retention and compenſation upon the forefaid Bond granted 
| by Mekpurn efteirand to the Sums reftand by the ſaid Tennents. Where- 
unto 1: was Anſwered, that tho Compenſation competent againſt the Ce, 
dent is competent againſt. the Aﬀſigney, yer where there is not only 
an Aſhgnation which is the deed - the Cedent ; but a delegation, and 
XXX o the 
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the Debitor doth accept and conſent and becomes Debitor, as in this caſe, 
as appears be the forelaid Letter written to the charger ; compenſation 


is not receivable. . It was Rephed for the Suſpender, that the Letter - 


is not poſitive that the Suſpender ſhould become Debitor, but only in 
theſe terms if he muſt be Debtor to the charger; and that upon the matter 
he is not Debitor to ham, in fo far as he has a ground of compenſation. 
Whereunto It was Axſwered, That theſe Words, If he ſhould. be Debit 
are to be underſtood only, in Relation to the Complement and Aſſurance 
contained in Melgar?s Letter; viz. If he ſhould not take courſe himſelf 
with the {aid Debt; and that the Letter is poſitive, that the Earl ſhould 
pay the Annualrent, and alſo the Principal Sum, which he could not do 
preſently: and ifthe Earl had intended to compenſe, he ſhould have told 
the Charger, that he had a Ground of Compenſation, in which the Char- 
er would have had recourſe againſt the Cedent, and would not have re- 
Ted upon the Suſpenders Letter. | | | 
The Lords Found the Letters orderly proceeded, in reſpe& of the ſaid: 
Anſwer and Letter.  » | 


D. 192. Gordon contra Pitſligo. 12. Novemb. 1674. 


R. Thomas Gordon and his Father purſued the Lord Pit//igo, upon 
a Promiſe to enter them to certain Lands, which they had acqui- 
red, holden of him. x | 
It was Alledged , That if there was any ſuch Promiſe, it was to be per- 
formed in write, by a Charter to be granted by the Defender ; and there 
| is locus Penitentie until the Charter be ſubſcribed. 1 was Anſwered, That 
the Promiſe was referred to rhe Defenders Oath : and albeit there is /o- 
cus penitentiz in Synalagmis, and Contratts; yet where there is a poſitive 
Promiſe to give or do any thing, the ſame being verified, ought to be 
fulfilled ; and thereis no /ocus penitentie upon pretence that it ſhould be 
fulfilled in Write. ; | 
The Lords repelled the Alledgance, in reſpect of the Anſwer forcſaid. 
Monrs Clerk. Newbyth Reporter. 


D. 193. Paton contra Ardoch. eod. die. 


JJ) Wiem Paton Son to the deceaſt Dr. Paton, purſued 

Stirling, and Sir Harie Stirling of Ardoch, as repreſenting his Father, 
for Implement of a Write, granted by his Father on Death-bed ; where- 
by he was obliged to denude himſelf of the Lands of Paxhols, being ſa- 
tisfyed of ſuch Sums of Money as ſhould be found to be due to him by 
the ſaid William and his Father, after Compt and Reckoning. 

It was Alledged for the Defender, That his Father had acquired a Right 
to theſaid Lands, from the ſaid Dr. Paton, being his Brother in Law, have 
ing maryed the ſaid Sir Henrie's Siſter, upon a Back-bond, containing a 
Reverſion in favours of the ſaid William, the ſaid Sir Harie's Nevoy: and 


that thereafter the ſaid M/i;iam being Major, had diſcharged the Rever- - 


ſion ; ſo that the Defunt, and now his Heir has an irredeemable Right 


to the ſaid Lands: and that the ſame pretended Deed on Death-bed, could 


not take away the ſame. | 
It was Replyed, That the DefuntQt on Death-bed did, and might exoner 
his Conſcience, by a Declaration, thar the Diicharge of the Reverſion was 
| | | on 
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on Truſt: And there were other Adminicles and Prefumptions concur- 
ring, £0 evince that it was a Truſt; viz. The near Relation of the Par- 
ties; the Detunit being the Purſuers Uncle, and that the Bonds granted 
by the DoQor, either to the Detunt&t himſelf, or to other Perſons from 
whom Ardoch had Right, were nor retired ; which would have been, if 
the Right in 4rdoch's Perſon had not been on Truſt : It being. againſt 
Reaſon, that Ardoch ſhould have both Right to the Lands, and to the 
Debts, for which the ſaid Right was granted. It was Daplyed, That the 
Defender being an Intant, neither doth, nor is. obliged tro know what 
was betwixt his Father and the Purſuer, unleſs there were a Write 
to clear the ſame; and his irredeemable Right by the Diſcharge of the 
Reverſion, cannot be taken away by Preſumprions: and that a Write on 
Death-bed, upon what pretence ſoever, cannot prejudge the Heir: And 
it cannot be thought, but that if a Truſt had been intended, the Purſu- 
er would have taken a Back-bond as he had done formerly ; and the De- 
fenders Father might have given a Ditcharge of the ſaid Bonds as to per- 
ſonal Execution. 

The Lords Found, That the Truſt was not proven : and that the De. 
claration on Death-bed could not prejudge the Heir. Thereafter it was 
urged for the Purſuer, That at leaſt he ſhould have AQtion againſt the 
Defenders as Executors, for affecting the moveable Eftate belonging to 
the DefnnQ, and in Implement of the faid Write, at leaſt i» ſabſidium, 
as to Damnage and Intereſt. 

Upon a Debate amonelt the Lords themſelves, It was urged, That the 
ſaid Writ, being in ea a Reverſion, was only preſtable by the Heir, 
who only could denude himfelf of. the Right of the ſaid Lands : And 
perſons on Death-bed, ipſo momento that they become Sick; they loſe their 
legitima poteſtas, ether as to prejudging their Heirs, or their Bairns and 
ReliQs : And they cannot diſpoſt of their Deads Part, but by a Nomi- 
nation, or Legacy, and a Reverſion could not be given, . by way of 


ACY. | 
TRY: Found, 'That the ſaid Write could not affe& the Executry. 
Gibſon Clerk. 


D. 194. The Executors of the late Biſhop of Edinburgh 


contra the preſent Biſhop. eod. die. 


| T HE Execators of the late Biſhop of Edinburgh, Purſued the Commiſ» 


ſars and Procurator Fiſcal, and the now Bfſhop of Edizbargh for the 
Qeots of 'Teſtaments, that were either confirmed, . or had fallen by the de- 
ceaſe of Defunct perſons ; and were confirmable before the ſaid late Biſhops 
Death; and fell under his Executry : And alfo for the Qzots of all Tefta- 


| ments confirmed, or confirmable tor the half year, after the {aid Biſhops 


deceaſe, and falling under the Az». 5 

The Lords Found, [That the ©uots of Teſtaments, that were not con- 
firmed, did neither fall under the Biſhops Executry, nor the A#»; Bur 
only the Qzots of ſuch 'Teſtaments as were confirmed, either in the Bi- 
ſhops Litetime, or during the A»»: Upon thefe Grounds, which were de- 
bated at the Bar, but more at length among the Lords themfelves; viz. 
1. The Qzots of Teſtaments do not belong to Biſhops, as having a ſhare 


and 
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and intereſt in the Moveable Eſtates of DefunCt Perſons after their de- 
ceaſe; which are only divided betwixt their Executors, and Bairns, and 
Relift ; but the ſaid Qzots, arein effect Sentence, or Confirmation-Sil- 
ver, which is given to the Biſhops upon that account and conſideration, 
Thar by their Sentence or Confirmation (which is ſtar Sententiz being 
attus voluntarie juriſdittionis) The Detuncts Eſtate is ſecured to be forth- 
coming to all perſons concerned, both Creditors, Relidt, Bairns and 
others: And therefore, until that be done, there 1s no Qzot, nor confir- 
mation-ſilver due. 2. The Lords of Seffion had, by AQt of Parliament, 
as a part of their Sallary, Sentence-Silver, viz. Twelve pennies 
of the pound, until the fame was taken from them by AQ of Parliament 
their Sallary being enlarged, and ſettled upon them otherwayes : And, 
. during the time, the ſaid Lords had their Sentence Silver, any of them 
- haddeceaſed before Sentence, tho the Proceſs had been commenced and 
advanced beyond Litisconteſtation ; it cannot be ſaid, that the Executors, 
,of a Lord deceaſing before the Sentence, could claim any part of the Sen- 
tence Money, where the Sentence is pronounced after his deceaſe. 2. 
By the 28. Act of his MajeſtiesParl. 1661. the Quots of Teftaments are dif- 
charged ; and yet the Biſhops being reſtored to the Right of Quors, the 
ſame will be due for any Teſtament confirmed thereafter, notwithſtand- 
ing of the ſaid Att of Parliament ; whereas, if Gzots were due from the 
time they became confirmable, they could not be claimed, tho confirmed, 
ſince the Biſhops were reſtored as ſaid 1s, torheir Qzors, as being diſcharg- 
ed by the ſaid Act of Parliament. 

The Lords did alſo Find, That the Biſhops Relift and neareſt of Kin 
had Right toan Az», even before the late Act of Parliament (being the 
13. AQ of the 3. Seſſion of His Majeſties ſecond Parliament, concerning 
the Az», duero the Executors of Biſhops and Miniſters) In reſpe& by a 
Letrerof His Majeſties Grand-father ix ano 1613. and Att ofthe Biſhops 
thereupon, an 4» was Found to be due to the neareſt of Kin of Biſhops : 
But in regard by the faid Letter and Cuſtom, before the ſaid late A& of 
Parliament, the 4-- in relation to Biſhops, was, it the Biſhop deceaſed 
before Michaelmaſs. after the Moneth of his Executors had 
the halfof that year , as belonging tothe Biſhops Incumbent Fare proprin; 
and the half of the next year as Az; the half of the Rent of his Benefice 
for the half year preceeding Michaelmaſs, the other half being due to him 
as Incumbent, and fallen under his Executry : Whereas by the late AQ, 
the ſaid Azz isfo ordered, that the Biſhop or Miniſter ſurviveing White- 
ſunday, the halt of that year does belong to him and his Executors upon 
account of his Incumbency ; and the other half for the Azz : And the In- 
cumbent ſurviving Mzichaelmaſs, he is to have the whole Year as Incum- 
bent, and the halt of the next year is to be 4,»: Therefore the Lords 
Found, That the late Biſhop having deceaſed betore Michaelmaſs, and be- 
fore the ſaid late Act of Parliament, the Azz ſhould be as it was for- 
merly. 

Fnbbe ſame Proceſs, It was debated among the Lords more fully than at 
the Bar, whether the Q«ots of Teſtaments ſhould fall under the Anz? 
And it was urged by ſome, that the Qzors of Teſtaments are but caſual 
Obventions ; and that they are due as faid is, upon the account foreſaid. 
viz.. Thar Teſtaments are confirmed by the Biſhop, or his Officials, and 
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ratione opere, and as Sentence-Silver; fo that they cannot be due, bur, 
to the preſent Incunibent, who does a duty ; and that Compoſitions for 
entering of Vaſals and Liferent Eſcheats and Non-entrys, and ſuch like 
caſualities do not fall under Az». Whereunto It was Anſwered, That 
by the Kings Letter, by rhe ACt of Parhement, and by the Canon Law, 
the half of the Renr of the Benefice,Stipend.and Living fall under the Ay; 
and the Qzots of Teſtaments are a conſiderable part of the Biſhops Rent, 
eſpecially in Edizhargh; and undoubtedly is a part of his Living and Bene- 
fice: And the Rent of Milns which 1s caſual, -and depends, where there 
1s noaſtriction, upon the arbitrary will of Parties to come, or not to 
come to the ſame, and is ikewayes due ratzoze operz ; doth fall under 
Ann ; Asalſo the Rent of Fiſhings, and ſuch like whichare caſual : And 
| there is a great difference betwixt Quors, which 1s an ordinary yearly 
Rent, and cannot tail ſo, but there will be ſtill Teſtaments confirmed ; 
and thecaſualities of Superiority as Liferents &s. which are fo uncertain ; 
as that i: cannot befaid, they are the Biſhops Living : And theArgument, 
that Quors are due rat:oze opere, and by reaſon of aCtual confirmation, 
 Whichcannot be due by the Executors or Relic, is ofno weight; ſeing 
the other conſtant Rent of Stipends and Benefices 1s due ratioze operz,and 
becauſe the Biſhop or Miniſter ferveth,which 1s not preſtable by Executors 
or Relics. | 

The Lords, notwithſtanding, enclined to Find, That the Quors do nor 
fall under the A»: but upon the motion of ſome of their Number, that 
the Interloquitor, being to be a preparative,ſhould be further conſidered, 
they thought fit not to proceed to the Voting, Gzbſoz Clerk. Forres 


Reporter. | 
/D. 195. Craig contra Edger. 20. Novemb. 1674. 


HE Lords Found, That a Bond- bearing Annualrent, being Aſſign= 

ed by a Woman, to her former Husband by her Contract of Marri« 
age ; and the Aſſignation not being intimate, a Retroceſſion did ſettle 
again the Right of the ſaid Bond in the Perſon of the Wife; Quia unums+ 
quoedgue diſſolvitur, eo modo quo contrahitur: And the ſaid Bond being 
thereafter aſſigned in favours of the ſecond Husband, he and his Execu- 
tors had Right to the ſame ; and that it was not z2 v0zs of the firſt Huf- 
band, though the Retroceſſion was not intimate until after his deceaſe. 


Lord Glenagick Reporter. Mr. John Hay Clerk.. 
D. 196. Thoirs contra Tolgubon. eod. die. 


| R. David Thoirs, in an Tmprobation at his Inſtance, againſt Tof 
gquhon, of a Bond, did crave Certification, becauſe the Principal 
was not produced, but an Extratt out of the Commiſlars Books of Aber- 
aeen. | 
The Lords, upon a Report, having debated amongſt themſelves, what 
was fit to be done in the ſaid Caſe, feing it appeared that rhe {aid Pur- 
ſuite was intented, not of deſign to queſtion the Bond, upon evident and 
probable Grounds of Falſchood, but only to have it produced ; and it ap- 
peared by many Preſumptions, that the Bond was a true Deed, and ne- 


ver queſtioned by the granter ex capite falſi, tho he had fuſpended upon 
So other 
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other Reaſons; And there had been much diligence by Decreets, Horn- 
ing and Compryſing upon the ſame; and yet the Bond being ot an anci- 
ent Date,beyond 4o years,there was no perſon living that could prove the 
Tenor thereof, and declare that they knew the {ame to be a true Deed : 
And on the other part, the Lords could not refuſe to grant Certification, 
ſeing an Extraft does nor fatisfy in an Improbation, where the Principal 
was not produced. ; ; 

It was moved by ſome of the Lords, That if the Purſuite was not in- 
tented within the years of Preſcriprion, that it ſhould not be ſuſtained; 
ſeing albeir canſa falſi doth not preferive, where the Paper or Subje& 
_ craved to be improven is produced ; and the Purker offers to improve 
and make it appear that the ſame is falſe ; yet when the Improbation is 
only to try the condition of the Defenders Right, and in order to a Cer- 
tification, if the Principal cannot be exhibit, it is not properly ca«/a falſs : 
And the effect of the Certification is only that the Write for nor 
produQtion ſhould be holden as falſe preſumptive, and fitione Faris: And 
upon the matter it is buta ReduCtion for not Production. —_ 

The faid Point' being of great Concernment, and the Debate being up- 
' ona Bill, and the Procefs not produced, that it might appear whether it 
was intented within the 40 years or not, it was not decided. 


—_ 


D. 197. Cranfton contra Brown. 21. Novemb. 1674. 


A Teſtator having left by Teſtament a Sum of Money, due upon an 
| Heretable Surety ; and having named his Siſter as Executor and 
univerſal Legator, ſhe was purſued for payment of the ſaid Legacy ; at 
the leaſt, thar being likeways Heir, ſhe ſhould denude her ſelf of the Right 
of the ſatd Sum. | | 

It mas Alledged for her, That the SubjeQt being Heretable, the Defun& 
could not bequeath the fame in Teſtament. 

It was Replyed, That when res aliena is left in Legacy, the Executor in 
Law tenetar /uere, and ought to redeem the fame, or pay the value; and 
multa magis in this cafe, the Teſtator havins in effe©t left res ſua, though 
upon the matter 72s alreye as to the power of diſpoſing of the ſame on 
Dearh-bed, or by Teftament : And therefore the Executrix,if ſhe be Heir, 
( as ſhe is in this Cafe) ought to give the fame: and if ſhg were not 
Heir, ought to redeem the fame, as faid is. | , 

The Lords, upon the debate amongſt themſelves, conſidered, that in 
| Jaaw, legatum rei aliene i5effectual if theTeſtator /ciebat rem alienam ; 
whereas /# ze/ciebat, it is to be perfumed he would not have left that which 
was not his own; and tho the Teftator upon miſtake was ignorant that 
| it was res aliens, yet if the Legator was of fo near Relation thar it was pro- 
bable he ſhould have left the legacie, at leaſt the value, if he had knowen it 
was res aliena, the Legacy was effeftual: And thar in the caſe in que- 
ſtion, rhe Eegator was the- Defuntts Nevoy by his Brother, and the Sum 
that was left was his own, tho Heretable as faid is; and the Teftator ei- 
ther knew that he could not difpaſe of the fame being Heretable, and was 
_ preſumed and obliged to know the Law; and if he was ignorant in point 

of Law, ixerantia furis nocet : and therefore the Lords inlined to ſuſtain 
the Legacy. But one of thetr Number having defired, that the __ 
might 


of Council and Sefferm. | 8 


might be delayed while the next day, that he mighr have his thouchts 
upon the Caſe, the ſame was delayed. S:rathard Reporter. Mr, Shs 
Hey Clerk. | £ 


D. 198. Pilon contra the Creditors of the Lord Sinclatr, 
30. November 1674. | 


| "'T HE deccaft Lord S7xc/air, having maryed his Daughter with John 

Sinclair younger of Hermiftoz, did diſpone to him his Etftate, with 
the Burden of his own proper Debrs, mentioned in the Right; and took 
a Bond for an Annmty ot 8200 merks, firſt in the name of John Wert, 
and thereafter the ſaid Bond being given back, he did take another 
Bond, for the {aid Annuity during his Liferime, in the Name of George 
Cockburn of Pilton: Whereupon the faid George did diligence by -Com- 
pryſing and otherways, againft the ſaid John Sinclair of Herdmanſten ; 
and did alſo take the ſaid John Sizclarr's Liferent Eſcheat. And upon 
the Grounds foreſaid, and a Suſpenſion of double Poinding againſt him, 
diverſe Creditors of the Lord Szzc/zrr did queſtion Pilren's Intereſt up- 
on the foreſaid Bond, as being fraudulent, and a contrivance to fruſtrate 
Creditors, and to fecure ſo conſiderable an Intereſt for the uſe of the Le- 
bitor, contrare to the Act of Parliament, 1621. . 

The Lords, notw.thitand ng, preferred the ſaid George Cockburn, as 
having Right to the Lurtics of HAcramanſtor's Eſtate, by vertue of the faid 
Gift of Eſcheat ; relerv:ng tothe Creditors their Declarator of Truſ, or 
Reduction upon the 1aid Act of Parliament: And accordingly the whole 
Eſtate of Herdmanſton being ſer in Tack thereafter, rhe Tack-duty is pay- 
able to P:loz, and the other Creditors in order, conform to the {aid De- 
creet. | 

The Tacks-men being charged at the inſtance of Pi{zev, Did Suſpend 
upon double poinding, pretending they were troubled by other Creditors 
of the Lord Szxclair: And the ſaid Creditors compearing, did alledpe, 
that they ought to be preferred to Pi/toÞ, in reſpect his intereſt ab into 
by the faid Bond tor the Annuity forefaid of 8000 Merks, was a fraudulent 
contrivance, in prejudice of the Lord Sizclair*s Creditors; that the fore- 
faid Annuity might be ſecured to him in rhe Perſon of P/toz his Friend 
and Relation; and thereupon might live plentifully, his Creditors bei 
defrauded, and ſuftering in the mean time : And that the Gift of Eſchear 
of Herdmanſtons's Literent, being granted intaitz, -and upon account of the 
faid intereſt ; /aborat eodems vitio, and was in effect to the behoof of the 
Lord Sirclarr. 

Jt was Anſmered tor Pilton, That tho the ſaid Bond was granted to him, 
without an Onerous Cauſe ; yet ituit of the ſame, and thinking that he 
was thereby ſecured, he had boza fidealimented my Lord Sixclair,and had 
payed to himſelf, and had engaged to others for him, to pay diverſe Sums 
of Money, betore any interruption made by the Creditors ; So that before 
any Diligence done by them, his Right became Onerous, and the Gift of | 
Eſcheat of Herdmanſtors Eitate was taken by him, to ſecure himſelf as to 
his relief: And that the King and Exchequer did, and might give the 
faid Gift to him upon the conſideration foreſaid ; and thereupon, in the 
former Decreet of multiple poinding, he was preferred to all other Credi- 

| _— rors:; 
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tors: And that his Majeſty had alſo gifted the Liferent Eſcheat of the ſaid 
Lord Sinclair, to Mr. George Gibſon, upon aBack-bond, that thereby 'he 
and the other Creditors thereinmentioned being ſatisfied, the /wper- 
plusand benefite of the ſaid Eſcheat ſhould be applyed for the Aliment of 
theſaid Lord Sinclair : And therefore, tho Pi/toz ſhould not have Right 
as he had totheſaid Tack-duty, the foreſaid Annuity and Gift of Eſcheat 
of Herdmanſton's Liferent would accrue to Mr. George Gibſon Ponator, to 
the uſes foreſaid; and fallunder his Gift. 

Tt was Anſwered for the Creditors, That they were content the Lords 
ſhnuld modify an Aliment for rhe Lord Szxclair ; And that Piltox's inte- 
reſt ſhould be ſuſtained effeirand thereto; the Sperplus being applyed, 
as itought tobe, for their ſatisfaction. : | 

The Lords, for the moſt part enclined to Find, that George Cockbury's 
Right to the ſaid Annuity was Onerous, In ſua far as 'he could inſtruct, 
rhat he had paye.. to, Or for the uſe of my Lord Sizclair, any Sums of 
Money before the Creditors Diligence. | 
| Yet ſome were of the opinion, That the Laird of Hermanſton having 
Married my Lord Sixclair's Daughter, and having given the faid Bond 
for the Annuity, dureing my Lord Sinclair's Litetime, was a down-= 
right contrivance, Contrare to the Act of Parliament 1621. to the end 
that the Right tothe faid Annuity, which if it had been taken in the per- . 
ſon of my Lord Sinclair himſelf would have been lyable to his Creditors, 
might be {0 conveyed inthe perſon of another, that it ſhguld not be lyable 
to the ſaid Lord Szxclair's Debts; and being ab initio fraudulent, it conti- 
nued ſtill: And Pilto»'s applying any part of the ſame, for the uſe of my * 
Lord Sinclair, was ſo far from purgeing the Fraud, that by the Act of Par«= 
Hament, it was a clear evidence and probation of the ſame. | 

And yet they thought, That Pi/roz having out of reſpeCt to his Friend 
lent his name inconſideratly, he might thereafter for his ſecurity take, 
and the Exchequer might give Herdmanſton's Liferent Eſcheat, upon the 
account foreſaid ; and the fame cannot be thought to be to' the behoof 
of my Lord Sinclair, unleſs 'it had been either procured by 
my Lord Sizc/air, or granted expreſly for his uſe: And as to my Lord 
Sinclair's own Liferent, His Majeſty and Exchequer might qualify the 
Gift as they they thought fit; and His Majeſty might have been concern- 
ed upon many conſiderations, that my Lord Sinclair ſhould not want 
an Aliment; and might either have detained his Liferent in his own 
hands, in order to his Aliment, or given the ſame /ub modo, and with 
the Burden thereof: And the ſaid Gift was given asto the Syperplus fore- 
faid, for the Lord Sizclair*s Aliment, not to be modityed by any other, 
but by the Exchequer, and at their fight and direCtion, as the {aid Gift 
bears. . | | 

Upon the Grounds foreſaid the Lords did prefer Pilton conform to 
the former Decreet. Sir David Falconer and others tor the Creditors alteri 
Dalrymple. A 


D. 199. Auchintoul contra Innes. 10. Decem. 1674. 


o its E Lords Found, That a perſon being purſued as repreſenting his Fa- 
ther or other Predeceſſors, -and denying the paſſive Titles, the ſame 
ought to be proven ; and that the Defender, by proponing a Defence #7 


fare 
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Fare, as in the caſe in queſtion, that Annuities were diſcharged by the 
late Proclamation, does not confeſs the paſſive Titles: - But if he ſhould 
propone a defence founded upon a Right in the perſon of his Predeceſſor 
it would conclude him; fo thathe could not pretend thar the paſſive Titles 
ſhould be proven. Newbyth Reporter. . Vide 20. Janaary 1675. Carfrae 
contra T alzifer, 


D. 200. Stuart contra McDuff, 1 r. Decem, I674. 


] a purſuit for payment of a Sum of Money, It being Alledged, That 
the Purſuer had intrometted with Moveables andGoods,to the value of 
the Debt Lybelled pertaining to the Defenders Father, for whoſe Debt 
he was purſued ; and that it was to be. preſumed, that he haq gor the 
faids Goods in ſatisfaction of the ſame Debt, unleſs he ſhould alledge and 
prove an other. Cauſe. | * 5 

The Lords Found, That ifthe Defence ſhould be proponed in theſe 
Terms, that the Purſuer had got the ſaids Goods in fatisfaction, and that 
they were data iz ſolutum ; the Defence ought to be poſitive, and that 
the delivery of the Goods was probable by [Witneſſes ; but the quality 
foreſaid could not be proven otherwayes, but by the Purſuers Oath : But 
if the Exception was proponed, fo as to infer compenſation, viz. That 
the Purſuer had Intrometted. with the faids Goods to. the value of the 
Debt; that it ought to be verifyed z2//azter by Write. or Oath. Caſtlehil 
Reporter. Hamilton Clerk. ; 


D. 201. | Home and Elphing$on *contra Murray of Stenhop, 
| | * eod. die, 80 "I 


N a Competition betwixt an Aſſigney and an Arreſter ; It was Alledged, 
| That the Aſſigney ſhould be preferred, :hecauſe the Afſignation was 
anterior to the Arreſtment ; and tho it was not intimate, yet the equiva- 
lent was done, in ſua far as, the Debitor being defited to make payment 
to the Aſſgney, and ſhewing his Aſſignation, did ' promiſe to -pay the 
fame, which upon the Matter, was like a Bond of Corroboration, which 
certainly would prefer the Aſſigney, notwithſtanding he had not intimate 
his Aſſignation. _ 7 

The Lords Found, That if the ſaid Promiſe were verifyed by Writ, it 
ſhould exclude the Arreſter ; but that it could not be proven by the De- 
bitors Oath, in prejudice of the Arreſter : And even as. to the Debitor, 
the ſaid promiſe could not bind him, being made in contemplation of a 
Right ſuppoſed to be in the perſon of the Aſſigney; Which being Found, 
not to bea valid Right, there were noreaſon that the Debitor fhould pay 
twice. i, TI 

And whereas it was pretended, That if the Debitor had not accepted 
the Debt, and promiſed payment, the Aſſhigney would have 'done Dili- 
gence, {o that he would have been preferable to the Arrefter ; The Lords 
thought, that ib; 7»patet that he had not perfited his Right, as was Found 
before in the caſe of P:tfoadels contra Denaldſon, Forret Reporter, Gibſon 
Clerk. Wy wo | 
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D. 202. Moubray contra Arbutbnet. 12. Decem. 1674. 


JN a Proceſs for the fingle avail of a Marriage; The Lords modifyed 
gooo Merks, the Rent of the Lands being (proven to be 3000 Merks: 
and it was thought, that the availof the Marriage ſhould be in all caſes of 
that nature, 3. Years Rent. | 


D. 203. Lord Balmerinoch contra. The Tennents of North- 
| | berwick. 13. Decemb. 1674. 
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eccal: 

for payment of a great Sum of Money due by a Bond, granted by 

his Father, anddiverſe other Noblemen, who were ARors in the late 
times; and did borrow the ſaid Sums for the uſe of the publick (as they 
called it) and the faid Lord Ba/merinoch having Suſpended upon diverle 
Reaſons, and alſo upon a Reaſon of Compenſation Founded upon Aa 
Bond granted by the faid Sir William to 'Sir John Smith ; - whereupon the 

 faid Sir Johz had a Right to the Lands'of Norrhberwick ; and had Aſſigned 
and Diſponed the ſaid Debr and Right 1n fayours of the ord Balmerinoch, 
by a Diſpoſition and Afignation' Blank in the name of the Aſſigney ; 
and no Decreet being Extratted upon the faid Proceſs ; and the AR of 
Parliamentanent publick Debts, that no Execution ſhould be for the ſame, 
having interveened; & | 

The Lord Balmerinoch having: filled up the faid Afignation, in. the 
name of James Gilmour, didifitent in his Name, a Proceſs for Mails and 
Duties, againſt the Tennents of Northberwick. 

The Creditors of the {aid Sir William Dick pretending Right to the aid 
Lands by diverſe Infeftments;: AN OOnpens in the ſaid Proceſs, and al- 
ledged,-that the {aid Ri tt, reupon the purſuite was Founded, Was 
extin&and fatished, Th Tua far as, the faid Lord Balmerinoch had Found- 
et x'Reaſon of Compenſation-upon the fame, againſt Sir William Dick, 
which was ſultained ;: and whereupon 'there'was a Minut of a Decrect 
Suſpending the'Letters againſt Sir Wiliaw Dick for the Debt above- 
mentioned : And that the {aid Afﬀignation granted by Sir Jobz Smith 
had been given up to Sir Willie Dick,or his Son Sir Azdrew, as their Evi- 
dent; -for: Exonering the ſaid Sir 'Will;am of the Debt compenſed upon. 

It was Anſwered, That there was no Decreet in that Procels of Suſpen- 
fion ,-- againſt Sw William Dick: And as to the ſaid pretended Minute 
it.was not produced {' And whereas it was deſired, that William Doric, 
who'was Cletk for the time, ſhould be examined upon Oath concerai 
the ſaid /Minut;-and the giving up the ſaid Affignation to Sir WilionDiY 
or his Sons; It was urged, that the Minutes and AQts. of Proceſs could 
nocibe-made wp: by-—Witneſles,”” Er non creditar Clerico niſi quatenus » 
conſtatex Aftis." Ad 2, That there neither was, nor could be a Decreet 
in the faid Proceſs,” Tn reſpett, the ſaid Suſpenſion was upon other 'rea- 
fons chat were Relevant ; and' compenſation being -in effe& ſatisfation, 
and the.laſt exception, the faid Reaſons ought to have been firſt diſcuſt. 
viz, "That there were diverſe Arreſtments at the inſtance of Creditors, 
which ſhould have been purged ; and that-Sir William had Aſſigned the 
Debt whereupon he had charged, andthe Afſignation was intimate ; So 


that 


Sir William Dick having charged the Lord Balmerinoch 
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that the Suſpender could not be iz tatoto pay, unleſs the conſent of the 
Affigney were obtained, and that the faid Sir Wiliam was at the Horn 
and his Eſcheat gifted, and that the Donator did not concur nor conſent. 
3. Tho” therecould have been a Decreect, 'and the Arreſtments had been 
purged, and the Aſſigney and Donator conſented ; yet the ſamen not/be- 
ing Extracted, the Suſpender might pals from his Reaſon of compenſati- 
on, ſeing res was integra before Extracting; and the Suſpender may eike 
and verify any other reaſon that is emergent: And there had ariſen a 
moſtrelevant Reaſon and Defence to him upon the ſaid ACt of Parliament 
anent publick Debts; of which he ought to have, and may plead the be- 
nefite, in regard Ads of Litisconteſtation and Decreets are Judicial Tranſ- 
ations and Contra: and as in other ContraQts there is locus pamitentie 
before they be perfited in Write, ſo in AQs and Decreets, before they be 
ExtraQted, Parties are not concluded : as verb. p. even after Litisconte- 
ſtation before the ſame be Extracted, a Defence may be proponed ; and 
in Declarators concerning Clauſes irritant, tho Parties will not be admitted 
to purge after Sentence, yet before Extracting they will be heard : And 
even by the Common Law, albeit 4b: res tranſit in rem Tudicatam, ſententia 
20n retrattatur ex Inftrumentis noviter repertis ; yet before Extracting of the 
ſame, if Writes be Found which will elide the Purſuers Lybel, they 
will be received. - 7 
It was Anſwered for the Creditors, That in this: caſe res was not ite- 
gra, becauſe rhe Suſpender.had fo far acquieſced, that in effe& he had 
payed the Debr, - ne arr uen being equivalent ; And if before extra. 
Ring, he had made al payment, there would have been no necefſi- 
ty 
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extracting the fame; and in this caſe nor only there was ſolutio ipſo 
Jare, in reſpect of the ſaid Compenſation ſuſtained ; but de fao the Lord 
Balmerinoch had payed 3 or 4000 merks in fatisfaQtion of the Debt char- 
ged for ; the Compenſation being ſo far ſhort : and the Creditors had in- 
tented exhibition of a Diſcharge grant-d by Sir William Dick to the 
faid Lord Balmerinoch, of the foreſaid Sum of 4000 merks; and a Declara- 
tor, that in reſpe& of the {laid Compenſation, the ſaid. Right granted by 
the ſaid Sir John Smith was extinct. | 

» * The Loras, at the deſire of the faids Creditors, having examined dis 
verſe perſons anent the ſaid Minut, and the giving up of the ſaid Aſſigna- 
tion, and anent the having of the ſaid Diſcharge, granted by Sir William 
Dick to Balmerinoch, the Creditors at length did pals from their Compear: 
ance. And now the Cauſe being again adviſed, the Lords did adhere to 
their former Interloquitor iz Ano 1664. And did Find, "That before ex. 
tratting, Balmerinoch might paſs from his Reaſon of Compenſation :- and 
decerned in the ſaid Proceſs at Balmerinoch's inſtance, againſt the Ten. 
nents of Northberwick ; Reſerving to the Creditors their Attion of Exhibiti- 
on and Declarator as accords. | 


D. 204. MKinhkch contra Rate. 15. Decemb. 1674. 


HE deceaſt Mr. Robert Kzyloch Portioner of Lathrie, having gran- 

- ted, after he was married, a Liferent Right to his Wife, by Infeft- 
ment in ſome of his Lands ; in fatisfattion of any further Proviſion: did 
thereafter give her an additional Jointure and Infeftment in other Lands; 
after which he did give a Right of Annualrent, forth of the Additional 
Lands, to his Daughter Janet K/zloch. The 
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The Daughter and her Husband Mr. John Dickſon, did intent a Poin- 
ding of the Ground, upon the ſaid Right of Annualrent; in which Pro- 
ceſs Jean Rate Relidt of the ſaid Mr. Robert compeared, and defended 
upon her foreſaid Rights, being anterior to the ſaid Infeftment of An- 
nualrent, 

It was Replyed for the Purſuer, That as to the firſt Right for Proviſion 
of the Wife, ſhe did not make queſtion, but that being in SatisfaQtion 
of any other Proviſion, as faid is ; the additional Right granted there- 
after was for Love and Favour, and Dozatio inter - virum & uxorem ;. 
and revocked tacitely by the Purſuers Infeftment. of Annualrent. 

The Lords Found accordingly, That the faid poſterior Right was re- 
vocked by the Right of Annualrent pro 740; without prejudice to the 
Reli& of the Superplus if any be, the Annualrent being fatiſhied. News 
byth Reporter. Gib/on Clerk. | 


D. 205. George Drummond contra Menzies 4 Rotwell. 
16. December 1674. 


N the Proceſs at the inſtance of George Drummond for payment of a 
] Sum due by Alexander Menzies of Rotwel, as intrometter with the 
Debitors Goods: It was Found ( as in diverſe Caſes before ) That the. 
pretence, that the Defunct was Rebel, and his Eſcheat gifted ; doth not 
purge vitious Intromiſſion ; unleſs it be alledged, rhat the Defunas Ef 
cheat was gifted and declared before intention of the cauſe; or that the 
Defender did intromet, either by vertue of a Gift to himſelf, or by War- 
rand and Right from the Donator for the Defenders Intromiſfion, tho 
the Gift was not declared before the intention of the Cauſe; Tn reſpeR if 
there was a Gift declared before the intention of the Cauſe, the Defender 
is in the ſame caſe, as if there were an Executor confirmed, before the 
intenting of the Cauſe ; andifhe had either the Gift himſelf, or a Right 
from the Donator before he did intromet, his Poſlefſion ab initio, being: 
by vertue of a Title, tho not perteQed, cannot be ſaid to be vitious ;: 
and quivis Titulus etiam coloratus, purges the vitiouſneſs of the intromiſs; 
fion. Strathaurd Reporter. Gibſox Clerk. | 


D. 206. Kelhead contra Irving and Borthwick. eod. die. +. 


7Ohn Irving Merchant in Dramfries,having furniſhed Mournings,Win- 
ding-ſheet and others neceſſary for the Funerals of the deceaſt Earl of 
Queensberry ; did take a Bond for the Sum of 1424 merks from the Coun- 
tels Dowager, Reli&t of the ſaid Earl; which, tho it did bear only that 
Narrative, that the Lady was addebted to the ſaid Johz, without relati- 
on to the Cauſe forefſaid, yet it appeared it was for that Cauſe; In ſwa 
far as, the ſaid Counteſs, being confirmed Execautrix to her Husband,had 
obtained an Exoneration ; and the foreſaid Debt,contracted for the Fune- 
rals, was one of the Articles of the ſame. 

The ſaid Counteſs having deceaſed, the Earl of Queensberry her Son was 
confirmed Executor to her; and a Decrect being obtained againſt him at 
the inſtance of the ſaid John Irving, for the foreſaid Debt, he ſuſpended 
upon multiple Poinding againſt the ſaid John Irving, and the Laird of 
Kethead, and James Borthwick, and certain other Creditors. 

The faid Laird of K#thead alleadged, that he ought to be preferred as 


to 
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to the Goods confirmed by the ſaid Earl, as Executor to | id Coun- 
tels, becauſe the {aid Counteſs was his Debitor in the Santo wow org 
and to the efiect he might be ſatisfied of the (ſaid Debr, had diſponed to 
him her Moveables.it he ſhould not be fatisfied in her own Lifetime : and 
that.he had done Diligence upon the Diſpoſition of the faid Moveables 
by arreſtment, and by taking Poſſeſſion after the Ladies deceaſe: and 
thereby had right to the Moveables confirmed by the Earl, and therey p- 
on ought to be preferred. | 
 Whereunto It was Anſwered, That the ſaid Diſpoſition did not g1Ve 
Right to Kethead, unleſs Tradition had followed upon the ſame in the La- 
dies lifetime : and rhe Lady had nor only retained Poſſeſſion, but by the 
Conception and Nature of the Right, Kehead could not have Poſle(- 
on, ſeing he was to have Right to the Moveables after the Ladies deceaſe 
if he were not ſatisfied dureing her liferime; fo that he was in the caſ= 0n- 
ly of. other Perſonal Creditors, and-muft come in according to his Dili- 
- gence: and þving and Borthwick were not only prior in Diligence, hay- 
ing obtained Decreets, but were priviledged and preferable Arm. all 0- 
ther Creditors, in reſpect the {aid 1rvizg's.Debt was of the Nature fore- 
ſaid, for the defraying of the Funerals, and James Borthwick*s Debt was 
for Drugs. . 

It was Duplyed for Kelhead, as to Irving, that any Priviledge he preten- 
ded to, did ceaſe; In ſua far as the Debt was innovat, and was not a Debt 
upon the Executry of the Earl of. Queensberry, but became a Debt of the 
Counteſs her ſelf, who had given Bond (as faid is) withour any Relati- 
on to the Cauſe foreſaid: And as to James Borthwith, there being two 
Debts due to him, one by Bond, and the other by.an Accompt, the Bond 
did bear borrowed Money and Annualrent, and was not a priviledged 
Debt. rN 

The Lords Found, That Kelthead had no Right to the Moveables, by 
the Diſpoſition torelaid, and was: only a Perſonal Creditor : whereupon 
They Found alſo, that Debts of the nature foreſaid, upon the account of 
Funerals, and of Drugs furniſhed the time of the DetunQts ſickneſs, are 
priviledged ; ſo that the Creditors, tho. they be not Creditores Fhpotheca- 
rii, are Privilegiati, and preferable to other Perſonal. Creditors. 

They Found alſo, That Irving's Debt was ftill Priviledged, notwith- 
ſtanding that the Counteſs had given Bond for the ſame; ſeing it did not 
bear borrowed Money, but only that ſhe was addebted ; and it appears by 
the Teſtament and Exoneration, that {he was addebted upon no other ac- 
count, but for the Caule foreſaid.. | 

They alſo did Find, That the foreſaids Debts being Priviledged, as to 
the Counteſs, they are Priviledged allo as to her Executor : and that James 
Borthwick ſhould come in with the {aid Irvizp, astohis Accompt; but nor 
as to his Bond: and as to it, was to come in with the reſt of the Credi- 
tors. Craigie Reporter. Gibſon Clerk. 


D. 207. Captain Gordon and Ludqubarne contra 
. 17. December 1674. 


Aptain Gordoz a Privateer, having taken a Ship, named the Wne- 
'S Grape, and brought the ſame to Leith; It was found a free Ship, 
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and not a Prize, by..a Decreet abſolvitor of the Admiral; in reſpett it 
appeared by the Pais, and other Documents, and the Declaration of the 
Company and Skipper, that it was a Sweddiſb Ship: | And albeit the Skip- 
per was a Hollander, yet he was received Burgeſs of Stockholme, and ſince 
the War he had tranſported his Domicile there: This Decreet being 

ueſtioned. by. a ReduQtion before the Lords, upon that Reaſon , that 
the Admiral had committed Iniquity in giving the ſaid Abſfolvitor, in 
regard the ſaid ſhip was not a free ſhip; And it did appear from the 
Declarations of the Skipper and Company , that the Skipper was a Ho!/- 
Lander ; and a Partner of an eight: part of the faid ſhip : And: after a 
long Debate , The Lords granted a- Commiſſion to the magiſtrates of 
Stockholme in Swedes , to examine ſuch witneſſes as either Party ſhould 
deſire, for clearing the point of Fact ; and to-examine the Sweds that 
were alledged to have intereſt in the ſaid Ship and Loadning; and 'the 
Skippers wife who was then at Srockholme.: And diverſe perſons and 
Witneſſes being examined upon the ſaid Commiſhon, at the Inſtance of 
- the Skipper and Defenders in the ReduQtion; and aReport being return- 
ed and adviſed: The Lords, in Fuly laſt, did Fird,, That the {aid Report 
was a {ufficient preſumptive Probation, that the Skipper had fixed his Do- 
micile at Sreckholme, and that the Ship and Goods were free and did not 
belong to the Kings Enemies ; The: Swedes by the Treaty betwixt Swedezs 
and our King being allowed to make uſe of Hollanders to be Naucleri and 
Skippers, dummodo ſint Cives & Incole: and therefore decerned; ſuper- 
ſeeding the extraQting of the Decreet until Seprember :' and if the Purſuers 
ſhould ſhew, that they had done Diligence upon the ſaid Commiſſion, the 
Lords declared they would grant a new Commiſſion. 

And thereafter an Agent Matthew Colvil, having gone to Stockholme, in 
behalf of, and for the Purſuer the Privateer; and having urged,that ſome 
 Witnefſes ſhould be examined by the Magiſtrates there, upon the Points 
contained in the former Commuſſion; . upon: that conſideration, that no 
perſon was. preſent for the Privateer, when the Wztneſſes were exami- 
ned at the inſtance of the Defenders; and it was nOt the Purſuers fault, 
that he was not there himſelf or his Procurator, ſeing the ſaid Mr. Colwil 

oing there, and purſueing the ſaid Commiſſion, had made Ship-wrack 
by the way, and was forced to return back. 

The ſaids Magiſtrates did refuſe to proceed upon the faid Commiſſion 
to examine the ſaid Witneſſes, that had been formerly examined, or 
others pretending that the Commiſſion was execute, and that they had 
examined both Parties and Withefles upon the ſame : and did write a 
Letter to the Lords, ſhewing the Reaſons whereupon they had refuſed. 

- This Seſſion, the Cauſe being called i» preſenti«; the Purſuers did ob- 
jet againſt the ſaid Report, whereupon the foreſaid Interloquitor had 
proceeded, and in ſpecial, that the Depoſitions of the Witneſſes exami- 
ned at Szockholm were not tranſmitted ; and that they were not ſo much 
as named in the Report : and thatthe Owners had refuſed to declare up- | 
on that Interrogator, viz. whether their Name was only borrowed for 
the uſe of the Kings Enemies, to colour and continue their Trade; pre- 
tending that they had given their Oaths already to that purpoſe, upon 
their obtaining of the Paſs: 'and-it was deſired for the Purſuers that the 
Lords would proceed, without reſpe&t tothe Report and Interloquitor = 
| _ 
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faid; and adviſeand give their Sentence, whether, upon*what was be- 
fore them, the Reaſon of ReduQtion - was-proven. 

_ Upon Debate among the Lords, It was-urged, that they had given a 
Decreet already, but the ExtraCting was ſuperſeeded (as faid is) conditio- 
nally, in order to the granting a new Commiſſion : -' And the moſt that 
the Purſuer could deſire in reaſon, was, that a New Commiſſion ſhould be 
granted: And all that was before the Lords being formerly adviſed, and 
a Decreet given thereupon, and the ſame ſtanding, there was nothin 
now to be adviſed ; but the Decreet ought to be ExtraQted, or at the ra 
a new Commiſſion ſhould be given to the Purſuer. 

The Lords notwithſtanding, without reſpeC& to the faid former Decreet, 
did: proceed to adviſe and Vote, whether there wasalſe much proven, 
as to condemn the ſaid Ship. , 

It was urged by ſome of the Lords, That tho res were integra, and there 
wereno Decrect; there is no Ground to adjudge the {aid Ship upon the 
pretences foreſaid, ſeing the Skippers Oath being a Party had been taken 
upon the ſame; and he had declared upon Oath, -that he had changed his 
domicile, and his Reſidence was at S:eckholwe; and his Oath bein 
.taken, they needed noother Probation, ſpecially ſeing his Oath is admj- 
niculate with the Depoſitions of his Wife, and others taken upon the Com- 
miſſion foreſaid at Srockho/me-, being poſitive, that he had Tranſported his 
Domicile there ; and no other Probation was adduced to the contrary. 

- It was farder urged, That the Skipper being a Burgeſs, and being for 
the time in Suedex with his Wite and his Child ; 'The Szedih Owners were 
5n bona fide to think,” thar he wasſuch'a perſon, as by 'the Treaty they 
might make uſe of as Skipper: - And what ever could be pretended 
againſt him for his own intereſt, ought not to militateagainſt them. 

' It wasalſo urged, That His Majeſty had writtena Letter in favours of 
the-Strangers, recommending, them to the Lords Favour and Juſtice ; 
and it would be thought a ſtrange Return, that the Lords ſhould con- 
demn both the ſaid Ship, and the Admirals Decrect abſolvitor, and their 
own former Decreet. , 

It was nevertheleſs Voted and Found by plurality, thatthe Ship ought 
to be adjudged upon the faid pretences, that the Kings Enemie had the 
intereſt forcſaid, bothas Skipper and as Owner; diverſe of the Lords dif. 
ſenting. 7 


D. 208. 23. Decemb. 1674. inter eaſdem. 


HE Szeds having given in a Bill, defireing that ſeing they offered 
| to prove pgſitive, that the. Skipper had changed his Domigyle, they 
might havea Commiſſion to what Judges the Lords pleaſed, for proving 
the ſaid Alledgance ; Some of the Lords were of Opinion, "That the Al- 
ledgance being unqueſtionably Relevant was yet competent, In reſpe& 
the Lords had by their Interloquitor Found, that they had already proven 


preſumptively, that the Ship in queſtion did not belong to the Kings Ene- 
mies; and alle long as that Interloquitor ſtood, they needed not prove 
any farther; the ous probanas of thecontrair lying upon the Caper: | And 
the ſaid Interloquitor being fince reverſed and taken away (as faid is) It 
was neither needful nor competent ugtil now, to offer to prove poſitive 
the ſaid Alledgance. | 
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The Lerds notwithſtanding, Foard by plurality, and by one Vote only, 
that the Alledgance was not now- competent; the: Preſident being of a 

contrair opinion'; but being, carryed by one Vote before it came to him, 
he could not Vote. 3 /It's | . — 

| Je me ſuis eſrenan trop ſar cet Arreſ?, 4 cauſe que tes plus habiles & ſeas 
vans des Senateurs opinoyent pour les Eſtrangers, & Maiſtre du Navire: '& 
aucuns des ceux qui eſtoyent ae Þ; autre coſte, - eftoyent parens ou aliez de Luth- 
quharne, qui eſtoyt Parte ; & +-remnf wel /* Arteſt 2000 Livres Sterl: oz 


' environ: & 1 emportoit par une voix ſeulement. 
D. 209. _Pitmedden contra Seatones. eod. die. 


I T was Found inthecaſe Sir Alexander Seaton of Pitmedden, contra Seatom 
£ of Blair, That Pi:meddexs Brother, thohe was Appearand Heir to a 
Baron, he could not have a Moveable Heirſhip ; becauſe he was not aQtu- 
al Baro. Some were of opinion, - that as tothat Advantage and priviledge 
of having a Moveable Heirſhip,, it-was ſufficient that the Defunct was of 
that > bn, Neg that he was one of theſe Eſtates ; {eing a perſon once Bars, 
tho he bedenuded is ſemper Baroas to the effect and intereſt foreſaid : And 
a Prelate, tho for Age he ſhould become unable to ſerve, and dimit, yet is 
ſtill a Prelate as to that effect : And the Appearand Heir of a Baron, who 
has Right and in potextia proximato be a Baron , and.1s Peer to Barons, 
and may be upon the Aſſize of Noblemen anc: Barons; if he ſhould be: 
prevented with Death before he be Infeit, 1t were hard to deny him the 
priviledge foreſaid, that his Heir ſhould. have his Movable Heirſhip : 
And if his Heir would have the benefite as to a: Moveable Heirſhip, his 
Intromiſfion with the ſame ought to import a Behaviour.. ' Lord Forres 
Reporter. X 


D. 210. Mr. David Thoirs contra Tolquhon. 2. Fan. 1675. 


:R. David Thoirs, having acquired from Johns Forbes the Lands of 
Craigfintry,” did purſue an. improbatian againſt the Laird of To/- 

qehox of a Bond and: Compryſing deduced thereupon of the ſaid Lands 
againſt Johx Forbes of Gask, the ſaid Fohn Mr. David Thoirs's Authors 
Great Grandfather > ' And' Certification being granted, and being urged 
that it ſhould be ExtraQted ; It was Alledged, that it could not be ExtraQ- 
ed, but ought to be ſtopt; becauſe the {aid Bond, whereupon the Com- 
_ pryfing was deduced,and whereunto, and to the Compryling thereupon, 
Tolquhon has Right by progreſs, was granted to the deceaſt Mr. W;/ll;aw 
Forbes Advocate, 'and Regiſtrate in the Commiſſar Books of Aberdeen in 
Anno 1632; And the Extract was now produced ; which after ſo long 
time, and the time of Troubles, the Regilters being all in ſuch diſorder, 
ought to ſatisfy the produCtion; being notonly adminiculate, but alſo ho- 
mologate in. manner aftermenrioned, by Patrick Forbes Grand-child and 

Succeflor to the Granter, and the {aid John Forbes the ſaid Patrick's Son ; 
In ſua far as the ſaid Bond was granted to the ſaid Mr. William Forbes a 
perſon above all exception; and all poſſible Diligence, both real and per- 
tonal had been uſed thereupon by Horning, Compryling, and Caption : 

and that the Granter had Suſpended the ſaid Bond upon diverſe Reaſons, 

| | and 
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and did never queſtion the truth of the fame ; and Diſponed his Eſtate to 
Patrick Forbes his Appearand Heir, with the burden of his Debts; and it. 
cannotbe thought, butthat heunderſtood the Debt in queſtion, to haye 
been comprehended under the general of Debts, having been ſo much dis 
ſtreſſed for the ſame : And that the ſaid Patrick did homologate the truth 
of the ſaid Bond ; In ſua far as by a Minute of Contract betwixt him and 
Tolquhon, he had taken-a Right from T_ to thelaid Bond and Com: 
pryſing ; and wasobliged to pay for the:fame the Sum thereinmentioned : 
And the ſaid Patrick having Diſponed to his Eldeſt Son Wi/l;am his Eſtate, 
the ſaid John was ſerved Heir to theſaid William his Brother ; and had ho- 
mologat alſo the ſaid Bond by Contratt betwixt him and To/qhoxn,whereby 
he diſpones the Lands Compryſed of new again to Tolqubore, and ratifies 
the ſaid Appryſing and Grounds thereof : Which ContraCt;albeit when the 
faid John was Minor, was made with conſent of his Friends and Lawyers 
moſt deliberately ; the ſaid Mr. David Thoirs being one of his Lawyers ; 
And therefore, tho it might be queſtioned upon Minority,as to any pre- 
judice or diſadvantage the Minor may pretend to have by the ſame, yet 
it willftand as an Homologation of the ſaid Bond as to the truth of the 
ſame; unleſs itwere offered to be improven, by a poſitive qualification of 
Falſehood. | | | +46 

— The Lordshaving confidered the Inconvenients on either ſide, if certi- 
fications for not produQtion of principals ſhould be looſed, being the great 
ſurety of the People: And on the other part, if they ſhould be Snares, 
and Parties ſhould purfue maliciouſly Improbation, having viis & modis 
got the principal Writes out of the Regiſter, or known they had miſcar- 
ryed: They Found, In reſpe&t that Mr. David; Thoirs having taken a 
Right,after the matter was ngous by a Charge and Suſpenſion ofthe Mi- 
nute, berwixt To/qahene and the ſaid John Forbes the. Great Grand<hild; 
ſo that the ſaid Mr. David was in the fame caſc,as if the ſaid John were Pur- 
ſuer, and was content to ſtate himſelf. in that caſe ; And in reſpe&t of the 
Specialities of this Cauſe, and Adminicles and Homologations foreſaid, 
that therefore the ſaid Extract ought to ſatisfy the ProduQtion, and the 


| _ Certification ought not to be Extracted. 


D. 211. Pittarro contra E. Northesk. 5. January 1675. 


HE Earl of Northe/k having taken'an Afſignation to a Bond, granted 
by the deceaſt Laird of Crazge and Earl of Dundee to Margares Car- 
21agie, and 'her Children for zxooo Merks, and having Compryled there- 
upon Crazgs Eftate; he did after the Compryfing give a Bond to the ſaid 
Margaret Garnagieand her Children, that in caſe he- ſhould recover pay- 
ment, he ſhould make payment to them of the foreſaid Sum : Sir David 
C arnagie ot Pittarro, being Debitor to the ſaid Earlinthe Sum of 2000Merts, 
Suſpended upon that Reaſon, that the ſaid Margaret and her Children 
had Aſſigned to him the {aid Back-bond granted by Northeſk ; and that 
the ſaid Earl had Diſponed the Right of the ſaid Appryſing to the Lord 
Hattoun ; And therefore became Lyable to pay the {aid Sum to the Suſ- 
penders Cedent,. and the Snſpender may and does compenſe upon the 
{aid Bond pro tanto. © : | 
'. It was Anſwered by the Charger, 'That the Compryſing did neither be- 
long to the Suſpenders Cedent, nor was to their behoot ; the ſaid Bond 
ER Bbbbb granted 
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granted by the Laird of C74ig being Aſſigned ab initio, without any Back- 
bond: And the Comprylſing being deduced beforeNorthesk granted the ſaid 
Bond :., Andby the ſaid Back-bond he was obliged only to pay the ſaid 
Sum in caſe he {hould get payment, and he was fo far rat getting pay= 
ment of the ſaid Sum, that having compryſed not only upon the ſaid 
Bond granted to Margaret Carnagie, but for other Debts exceeding far the 
ſaid Debt due to her ; yet got payment of neither. f 

It was Rephed by the Suſpender, 'That he was not concerned to Diſ- 
pute, whether he got payment or not; but the Charger having Diſponed 
the Compryſing as to the ſaid Sum, without the conſent of the faid 
Carxazieand her Children; and without the Burden of the (aid Backs 
bond, it was equivalent as if he had got payment ; it being all one upon 
the matter asto the intereſt of Carnagie, whether Northeſk had 
got payment ofthe ſaid Sym, or had diſponed the Compryſing 1n ſua 
far as concerns the ſame. 

The Lords, In Reſpect of the conception of the Bond granted by 
Northeſk, Found, 'That either he ſhould procure a Retroceflion of the faid 
Bond and Compryſing thereupon pro tanto; or that he ſhould pay the 
Damnage and Intereſt ſuſtained by the Suſpenders Cedent, through 
Northeſts granting of the Right of the {azd Bond and Compryling to 
Hattoun: And in that caſe, that the Damnage and Intereſt ſhould be 
preſently liquidate; and being liquidate ſhould be a ground of compen- 
\ {ation. Glendoich Reporter. Morro Clerk. 


D. 212. Eod die. 


T was debated this day among the Lords, whether a Bond being grant- 
Z ed by aprincipal and two Cautioners bound:conjunAly and ſeverally ; 
and the Cautioners not bound to relieve one another ; if one of the Cay- 
tioners ſhould take Affignation to the Bond and ſhould purſue the other, 
the faid other Cautioner will have a defence upon that Ground, That al- 
beit they be not oblidged torelieve one another pro rata, yet that the ſaid 
obligement 7zeft, in ſua far as, they are bound conjunAly and ſeverally : 
Moſt of the Lords enclined to find, that the | ers ought to relieve the 
Cocautioner pro rata, and had not ation but for his own part. But ſome of 
theLords were ofanother opinion;that there being no obligement uponany 
ofthe Cocautieners to relieve one another ; one of the Cautioners paying 
entirely and getting anAſſignation,in effteQ emit nowen : And tho both the 
Cautioners be oblidged conjunttly and ſeverally in relation to the Credi- 
tor, yet there is noTranſaCtion or obligement betwixt the Cautioners them- 
ſelves ; every one having at#io manaati as to the principal for their relief, 
which #eſt, rho the ramp were not bound to relieve them exprefly : 
but ought to be conſidered as quilzbet, and Strangers one to another. 
But becauſe the Lords were divided, and it was alledged on either hand, 
the caſe was formerly decided ; the Deciſion was delayed this day; Vide 


infra 28. January 1075. 
D. 213. Laird of Hempſfeld contra Bannantine. eod. die. 


'D BE Laird of Hempſfield with certain Cautioners for him,having gragt- 
' eda Bond of 6006 Merks to the deceaſt James Barnantine and his 
Wite, the longeſt liver of them two ; and after their deceaſe to John Ban- 


natine 
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zatine their Son ; whereupon Inhibition was execute againſt the principal 
and Cautioners: And the ſaid John Bannantine did putſue a ReduRior 
and Improbation againſt theſe who had acquired Rights, after the Tnhiz 
bition. | | 

1t was Alledged, That the Purſuer had no intereſt, becauſe the faid Bond 
was Blank in the name of the ſubſtitute, and the purſuer could not be 
underſtood to be the Bairn to whom the Sum is to be payable after 
| thedeceaſe of his Father and Mother, ſeing he was not born the time of 
the granting of the Bond : And astotheInhibition it was not at the inz 
Nance of the mo = = his _ and —_— R | 

It was Anſwered, I hat the Bond was opponed, beariris the Purſer 
Name; and tho the Bond had been Blank, arid the Purſier not boon 
when it was granted, the Father might have filled up any of his Bairns 
Names as he thought fit: And as to the Inhibition;it was at the inſtance 
of the Father James Bannantine who was Fiar ; and did accreſce tothe Pur- 
fuer, being ſubſtitutein the Fee after his deceaſe. 

' The Lords Repelled the Alledgance. 

Tt was thereafter Alledged, That the Purſuer was ſatisfied of the Debt, 
in ſua far as either the Debitor or Cautioners had payed the ſame, at leaſt 
a part thereof, and did ſatisfy pro tanto; or ſome other perſons, having acs 
- quired their Lands after the In bition, had given Money to the Purſuer 

or his Father, to paſs fromthe Inhibition as to them, which ought to be 
allowed as payment pro #an7o. ; 

It was Anſwered, 'Thatthe Alledgance is notRelevant, unleſs it were ir 
theſe Terms, that the Purſuer or his Father had accepted what. was pays 
ed by the aids perſons in fatisfaQtion of the Debt pro: tanto; otherwa es, 
that there is no /o/utio, but only a_Tranſattion betwixt the perſons rd 
ſaid, and the Purſuer, to free themſelves from Trouble and of a Plea ; 
and what was given, was not in fatisfaftion. of the Debt in whole or in 
part, but upon the account foreſaid : And ſeing the Creditor having ins 

hibite ; {6 that his Inhibition did affett diverſe Lands, or having diverſe 
' perſons bound to him as Cautioners, might warrantably paſs from his In< 
hibition as to ſome of the Lands, and diſcharge ſuch of the Cautioners ag 
he thought fit; he might alſo take a conſideration for doing the favour 
foreſaid. FA | | 

The Lords thought, That if it ſhould be allowed to Creditors ts thake 
ſuch TranſaQtions ; and what they ſhould get upon account of the ſame 
ſhould not be allowed iri payment, they might get more nor the double 
of their Debt; at leaſt more than Principal and Annualrent; and that 
it would be the occaſion of uſury. They Found the Defence Relevant, 
that what ſhould be proven to be given eo zomine ſhould be imputed in 
fatisfaQion. Gibſox Clerk. | 


D. 214. Innes contra 1nnes. 7. Yanuary. 1675. : 


| - 
JY a Contra&t of Marriage a Sum being provided to the Husb\nd and 
his Wife, and tothe Heirs Male of the Marriage ; whilks Pailzic- 
ing to the Fathers Heirs Male whatſomever: An Inhibition upon the 
{id Contra, at the inſtance of the Eldeſt Son of the Marriage, and 
ReduCtion thereupon was not ſuſtained ; becauſe the Father was livi 
and the Son neither was, nor could be Heir to him, In reſpect the Father 
Was 
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was living: And tho he were dead the Son could have no Right, unleſs 


he were Heir, in which caſe he would be obliged to warrand. Gler- 
aoich Reporter. 


D. 21 » Laird of Luſs contra E. of Nithſdaſe. eod. die. 


—_ 


A Bond being alledged to be granted by the Earl of Nzzh/dale, in anno 
1621, toone Colquhoxe and his Wite, for 6000 Merks.: And a pur- 
ſuit being intented thereupon ; 1t wes Alledged, That the Bond was moſt 
ſuſpicious, being ſo Ancient and nothing done thereupon ; and in re- 
ſpe& of other great preſumptions, viz. the quality and condition of the 
faid Adams when the ſaid Bond was granted, being deſigned the Earls 
Servant: And thatit was improbable, he could have ſo much Money to 
lend his Maſter, or that he and his Heirs ſhould have ſs long wanted the 
ſame: And that it appears, that the Bond has been Blank ab zitio, the 
Creditors Name being filled up with another Ink : And the ſaid Adam 
being deſigned to have been the Writer of the Bond ; and yet where it 
bears that he is Writer, it does not bear the faid Adam, which it would 
have-born if his name had been filled up from the beginning: Andit ap- 
pears, that the Earl being known tobe a perſon negligent, and being at 
London for the time, and having to do with Money, might have given 
the Bond to the ſaid Adam his Servant for raiſing of Money, and that he 
forgot to call for it. _” | 

The Lords Found, That the ſaid Bond could not be taken away upon 
the preſumptions foreſaid ; unleſs it were cither preſerived, or the De- 
fenders would offer to improve it. Gib/on Clerk. , 


D. 216. Meintoiſh contra Frazer. 9. January. 1675. 


Aemoiſo purſued Frazer of Streichex, for payment of a Sum due upon 

Bond; In which Purſuite two Defences being proponed, wiz. Pre- 
ſcription and Payment ; and a Reply made to the firſt, viz. Interruption 
by a purſuit ; and Litisconteſtation being made upon the Defence of pay- 
mentand the {aid Reply ; 1: was Alledged, when the Cauſe was to be ad- 
viſed contra proautta, viz. That the Summonds and Execution thereupon 
produced, for proving Interruption, did net prove the ſame ; In reſpe& 
the Summonds were never called, norany Document taken in Judgment 
thereupon. And as to the Diſcharge produced, It was Alledged, "That it 
was granted by the perſons thereinmentioned as Curators to the Purſuer, 
and was not ſubſcribed by the Purſuer himſelf as it ought to have been ; 
there being a great difference betwixt Tutors and Curators; In reſpe& 
Tutors muſt aCt for the Minor, and are Authors as to all deeds done by 
them; but Curators doonly concurr and ought to adviſe and conſent to 
the deeds of their Minor, -which otherwayes are nor valid. 

The Loras did Find the Diſcharge did not prove; and it could not be 
obtruded to the Purſuer who had not ſubſcribed the ſame; and did alſo 
Find that the Suramonds and Execution did ſufficiently interrupt. Cor- 
cluded cauſe. Aftor Falconer alteri Seaton, Monro Clerk. ; 


D. 217. 
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D. 217. Town of Edinburgh contra Earl of Loudoune. eod. die; 


| HE Lady Teſter having Mortified a certain Sum of Money forthe 

Poor 1n certain Paroches in the South ; and having employed to 

the End foreſaid the foreſaid Sum upon Bond or Carat, granted by 

the Town of Edinburgh : The Miniſters of the ſaid Paroches did purſue 

the Town of Edinburgh, to hear and ſee the Tenor of the ſaid Write to be 

proven ; and that being done, that they ſhould bedecerned to pay : And 
did ſufficiently prove the-Tenor of the ſame. 

In the Proceſs againſt the Town, 'There wasa Defence proponed, vis. 
That my Lord Loudoune, who had Intereſt in the ſaid Mortification, had 
got payment of the ſaid Sum fromthe Town of Edinburgh, which they of- 
Red to prove by his Oath. | 7 

The Lords having Ordained his Oath to be taken before. Anſwer; And 
he being Summonded to that efte&,he was holden as confeſt : And naving 
thereafter upon a Bill, Deſired to be Reponed to give his Oath, and being 
Reponed, he was holden as confeſtthe ſecond time: And in reſpe&t that 
the ſaid Defence was not proven by his Oath, The Lords proceeded 'and 
decerned againſt the Town. | 

. The Town of Edizbargh having intented Proceſs againſt the Earl of 
Loudoane, for refounding the ſaid Sum ; upon that medium, that the ſame 
was formerly payed ro him; and that he had confeſſed, at leaſt was 
holden as Confeſt, which is equivalent-as to the paymeat of the ſaid 
Sum. | | 

It was Alledged, That his being holden as Confeſt,in the Proceſs foreſaid 
did operate only that the Defence referred to his Oath was not proven, but 
could not be a Ground of purſuite againſt himſelf, unleſs it were provea 
by his Oath, that the ſaid Sum was payed tohim; and he deſired to be Re 
poned to his Oath ; It was Anſwered, That he being twice holden as Con- 
feſt, there was no reaſon to Repone him, and his being holden as Con- 
feſt doth operate in Law alſemuch, as if he had confeſſed the ſaid Sum ; 
Scing through his Contumacy the Purſuers are prejudged : And he cannot 

retend, that he was not a Party in that Proceſs, ſeing he was holden as 
onfeſt, and in the ſame Proceſs craved to be Reponed, and was Repon= 
ed asfaidis: And tho he had not been called ab 7itio in that Proceſs, yet 
being called zxcidenter for proving of an Alledgance ; by the certification 
forefaid he became Partie therein: And as whenan incident Diligence is 
raiſed againſt a haver of Writes, for proving of an Alledgance; and the 
having thereof is referred to the Oath of the Defender in the incident; if 
he be holden as confeit, thothe Alledgance be not proven, the Purſuer of 
the Incident will have Execution againſt himas Haver; and for the Dam- 
nage _ Intereſt ſuſtained through his Contumacy ; fo it ought to be in 

 thiscaſle. + | | 
| The Lords, Tho the Earlof Loudour's preſumptive Confeſſion (being 
holden as confeſf as faidis) be a convinceing evidence,that the ſaid Money 
was payed to him ; yet they had that reſpett to him both as to his quality 
and integrity, that they would have Reponed him, if he hack compeared 
himſelf; or had written to the Lords, that he deſired to be Reponed ; 
and did intimatealſe mueh to his Procurators: and to that effect did give 
ſome time, but no Return being made, they proceeded, and ſuſtained the 
| CCCece pur- 
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purſuite at the inſtance of the Town of Edinburgh, upon the median fore- 
{aid Monro Clerk. 


D. 21 gG. Letter by the Lords of Seſſion to the King. 
12. January. 1675. 


Y Lord Lauderdale His Majeſties Secretary, having writen to the 
# Preſident, concerning the abovementioned Proceſs betwixt Cap- 
tain Gordon and the Szedes, anent the Ship called the Wine Grape, That 
the Szediſh Envoy had made Application to his Majeſty, and had repre- 
ſented, 'That the Decreet againſt the Strangers, was caryed but by twa 
Votes; and had given in a Liſt to his Majeſty, of thoſe that were for, 
and againſt the {aid Decreet, with diverſe Reaſons againft the fame. It 
was thought fit, that a Letter ſhould be drawen to His Majeſty, contain- 
ing the Grounds, whereupon the ſaid Decreet proceeded; which bein 
done by thoſe who were appointed by the Lords; ſome of the Lords Fe 
obje& againſt the ſame, That rhey did mention the Lords indefinitly to 
have given the faid Decreet; Whereas His Majeſty was informed of the 
contrary, and the Information was true ; and therefore it was deſired 
it ſhould bear, That, upon the Votes of the major part, which is uſual 
in all Caſes, the Decreet was pronounced: Specially , {eing the ſaid 
Letter did containe the Grounds of, and did affert the Juſtice of the ſaid 
Decreet : So rhat theſe, who had voted againſt the fame , could not 
belyc themſelves, and put under their hand the contrarie of what they 
had voted . And albeit in all Judicatories, even in Parliament , what 
is done by the plurality doth overrule and conclude the Diflenters, ſo as 
to ſubmitt to the ſame : Yet they are not obliged to maintain or aſſert 
the Juſtice of a Sentence and A&t, that they had been againſt in their 
Judgment and vote. = 
It was , notwithſtanding , carryed by plurality , That without the 
amendement foreſaid the Letter ſhould be ſubſcribed by all the Lords ; 
the Preſident having promiſed to write to my Lord 'Lazderdale , what 
was truly res geſia, when the ſaid Decreet was given : And upon that 
aſſureance , ſome of the Lords declared when they ſubſcribed , that they 
ſubſcribed not their oun ſenſe, but the ſenſe of the Court : And though 
they were concluded, as ſaid is, yet they were not convinced. 


D. 219. Glendyning contra the Earl of Nithſdale. 
12. Fanuary. 1675. 


\y I!liam Glendining having purſued the now Earl of N:th/dale as 
Heir to Robert the late Earl of Nz:#hſasle his Father , for fulfil- 
ling a Minute betwixt the ſaid Robert Earl of Nithſaale and William 
Glendinning of Lagan, from whom the Purſuer had Right: and for pay- 
ment of the halt of the duty of the Landsof Douphingſtoun, conform tothe 
faid Minut: and Litiſconteſtation was made in the cauſe: and for proving 
the rent of the {aids Lands of Douphinſtoun, It was craved , that the De- 
poſitions of witneſſes , that had been adduced in the like proceſs , intent- 
cd againſt the ſaid Earl, as repreſenting his Father for implement of 
the {aig Minute, ſhould be received in this Proceſs: But the Lords 
having conſidered ,that the fajd Earl did not repreſent his Father _—_ 
ut 


—— 
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but was purſued only upon the paſſive Titles; and that this proceſs 
againſt the now Ear], 15 not againſt him as repreſenting the laſt Earl; 
neither was it alledged that he repreſents him ; 'Therfor they Found : 
that the ſaid Depoſitions could not be repeated in this proceſs; Seing 
res was inter alios ata; and atta in uno judicio non probant in alio, niſi inter 
eaſdem perſonas; or theſe who repreſent him. 


D. 220. Edmiſton contra Mr. Fob! Preſton, eod. die. 


[7 Archope of Edmiſton and his Lady, as Executors to the deceaſt James 
Raith of Edmiſton, purſued Mr. John Preſtos lately of Haltrie Ad- 
vocate, for payment of the Tack duty for a Seam of Coal, belonging to 
Edmiſton, and ſet to him for certain Years. IF 

I: was alledged for the Defender, That he ought not to be lyable for 
the Years in queſtion; becauſe, having entered to the Poſſeſſion of the 
faid Coal, and having payed the Duty for the time he. poſſeſſed ; he was 
forced to ceaſe from working, 1n reſpect the ſaid Coal came to be in that 
condition, that it could not be wrought, partly by reafon of the defe&t 
of Roof, 1o that-the Coalziers neither would nor could work with- 
out hazard ; and partly by reaſon of bad Air Tt was Rephed, That the 

Defender having accepted a Tack of a Subject, 'lyable to ſuch hazards, eo 
ipſo he had taken his hazard; and was 1n the caſe, as if he had acquired 
a Right to jattns retzs. : | 

It was Daplyed, "That ales and jaitas retis, and Jpes in venditione, may 
be, and is underſtood to be fold ; but iz Locatione, ſpes and alea is not 
thought to be ſet, unleſsit appear by the ContraQ, that the ConduQor 
ſhould take the hazard; ſeing it is de natura of Contrats of Location;that 
fruitio is underſtood to be given and ſet; and that merces ſhould be pay- 
ed ex fruttibus, And where the Condattor cannot fraui, upon occaſion 
of an inſuperable impediment, which does not ariſe, either trom his dole, 
or calpa, or negligence, as 1n this caſe; reivittitur merces: as is clear, not 
only when the thing that 1s ſet is a ſubje&t, not lyable to ſo much hazard, 
but when its contingent, as when Gabells or Cuſtums are ſet, or Fiſh- 
ings, or Milns, or Coals, it there fall out ſuch an impediment, as doth 
interrupt the fruition and perceptionem fruttauum, as if there be Peſt and 

War in the caſe of Cuſtums; or if Herring ſhould not be got at all; or 
if upon occaſion of inundation, Milns ſhould be unprofitable; or Coal- 
heughs ſhould be drowned or burnt. | 

The Lords, betore Anſwer, Thought fit, thatthere ſhould be conjun& 

Probation allowed to both Parties, anent the condition of the Coal; and 
the Defenders defiſtingand ceaſing from working thereof, and the Oc- 
cafion of his deliſting; and if the impediment was inſuperable. Craizy 
Reporter. 


D. 221. Gs eod. die. . 


PPlication being made to the Lords by a Bill given in by a Widow, 

A Deſireing, that ſhe may be allowed to intromer with the Cropt and 

_ Goods pertaining to the Detun&t, without hazard of vitious Intromiffion: 
The Lords thought, hat ſuch Warrands being YVoluntarie Fariſdictionis, 
and the Commiſlartes being entruſted, for ſecuring the Eſtate of Defun&t 
perſons to the neareſt of Kin,and Creditors,and other perſons having inter- 
elt ; 


S 
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eſt ; did Remitthe Petitioner to the Commiſlars of the place. Sir David 
Falconer Younger wasfor the Petitioner and ſubſcribed the Bill. 


D. 222. AMeldrum contra Tolquhone. 20. Fanuary 1675, 


| JN 2 Declarator of E/cheat at the inſtance of Me/dram contra Tolquhone : 
It was Alledged, That the Horning was Null, becauſe the Party was 

Charged only upon fix days, albeit he dwelt benorth the Water of Dee : 
And by the AC of Parliament 1600. cap. 25. All Charges of Horning 
againſt perſons dwelland benorth Dee, ſhould be upon x5. dayes at the 
leaſt: And by the 138 Ac# Parl. 12. K, Ja. 6. It is ſtatute, that in caſe 
any Denounciations of Hornings ſhould beat the Mercat Croſs of Edin- 
baurgh, upon Charges, upon unlawful and impoſſible Conditions; the ſame, 
and Horning thereupon ſhould be Null: And that there was a Deciſion in 
Dwries Book in Anno 1625, that Hornings even upon Bonds againſt per- 
ſons benorth Dee were Null. : | 

It was Anſwered, That the AQt of Parliament in Anno 1600, was only in 
the caſe of Hornings upon Citations or Charges to find Law borrowes; or 
for compearing betore the Council, as appears by the narrative of the ſaid 
A& which doth interpret and regulate the diſpoſitive Words of the AR. 
' And that the At of Parliament in Ax»o 1592. doth not militate in the 
Caſe of Hornings upon a Clauſe of Regiſtration, ſeing after that At until 
the aid AQ 1606, ſuch Clauſes that Hornings ſhould be upon 6 dayes, 
were not thought, and de fat7oare not impoſlible. 

And as to the praQtique, It was Anſwered, that there was a late praQi- 
' que in Azz0 1664, upon a Debate inthe Innerhouſe, in the caſe of Phz- 
borth contra Frazer ; Whereby it was Found, That the Act of Parliament 
x600. is to be underſtood, in the caſe foreſaid, where Hornings are upon 
Charges of the nature foreſaid, for appearing before the Council, and ſuch 
like ; but not in the caſe in queſtion and others of that nature, where 
Hornings are upon Bonds, and Clauſes of Regiſtration thereincontained, 
which do bind, and cannot be queſtioned by thoſe who do oblidge them- 
ſelves. | 

The Lords conſidered, that the narrative of the ſaid AR doth clear the 
meaning of the diſpoſitive words ; and there needed not to be a Law and 
remedy as to Hornings upon Clauſes of Regiſtration, ſeing Parties 
could not helpthemſelves as to Charges to compear before the Council, 
and others of that nature without a Law : Buc they were Arbiters, and 
could make a Law to themſelves, as to Clauſes contained in ContraQts or 
Writes, if they thought them grievous or impoſſible: And that there 
appeared to be a ſingularitic in the caſe mentioned by Darie, ſeing the 
Charge was given in Orkzey upon 6 dayes, which could not well be 
ſatisfied : And therefore the Lords, for the reaſons foreſaid, did ſuſtain 
the Horning. Actor Hog and Thoirs: alteri Falcozer and Forbes. In pre- 
ſentia. | | 


D. 223. Carfrae contra T elzifer. eod. die. 


A Perſon being purſued as repreſenting a Debitor, upon that paſſive 
Title, that he had behaved himſelf as Heir to the Defunct ; In ſua 
far as being conveened atthe inſtance of another Party, he had proponed 
a 


a 
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a peremptor Defence : The Lords Found, That the proponing of a De- 
fence upon payment or ſuch like, was not ſuch a Deed as could infer the 
PaſhveTitle of Behaving ; unleſs it were adminicled with Intromifſion 
or otherwayes. Nevoy Reporter. Hamiltoun Clerk. Vide 10 December 


1074. 


D. 224. Chalmers contra Ferquharſon and Gordon, 
22. Fanuary 1675. | 


JH E Lords Found, That a Perſon being Purſued as Intrometter; and 
having Alledged, that before the intention of the cauſe ſhe had, ob- 
tained a Gift of her Husbands Eſcheat, the ſaid Defence is Relevant: And 
that after Intromifſion, there being a Donator confirmed before irirention 
of the Cauſe, or the Intrometter obtaining a Gift tho not declared, there 
being no neceſſity to declare the ſame againſt her ſelf; that the ſame doth 
purge even Intromiſſion befere the Gift. Some of the Lords were of ano- 
ther opinion, upon that Ground, that ip/o momento that the parties intromet, 
there 1s a Paſhve Title introduced againſt them ; which doth not ariſe 
upon the intentiqn of the Cauſe, but upon their own Act of behaving ; and 
of being /emel queſitum to Creditors cannot be taken from them, . excepr 
in the caſe of an Executor confirmed before the intention of the Cauſe ; 
againſt whom the Creditor may have Aion : And that there is a difte« 
rence betwixt a Donator having declared, and an Executor having con- 
firmed ; In reſpett the Executor 1s lyable to Creditors but not a Donator ; 
and an Appearand Heir having become lyable by intrometting with 
Moveable Heirſhip, and behaving as Heir, his Intromifſion is not purged 
by a {upervenient Gift; ſeing his immixing is Aaitio fatto; and there is 
eadem ratioas to Intrometters, who are Executors & tort (as the Exgliſh 
Lawyers ſpeak) and wrongouſly : And in effteR, by their Intromiffion 
adeunt paſſive, and are lyable to Creditors. Strathurd Reporter. 


D. 225. Jean Maxuel contra Mr. Wilkam Maxuel. 
eod.. die. 


A R. William Maxuel Advocate, being purſued at the inſtance of 
S Jean Maxuel natural Daughter to Sprixkel, for 5000 Merks Alledg- 
ed due to her by Bond, granted by the faid Mr. W:/liam, which ſhe did 
refer to his Oath; did give in a qualified Oath, Declaring that he had 
granted a Bond to the Purſuer at the deſire of her ſaid Father, but the 
ſame was never delivered ; and was ſo far from being effeual, that by 
the expreſs order of Sprinke/, he was not to deliver the ſame to the Purſuer 
without his warrand ; and that he had given him order to deftroy the faid 
Bond, in conſideration that he was not ſatisfied with the Purſuers carri- 
age; and that he had left her a Legacy, which the Defender had payed. 
This quality was thought to be ſo 1ntrinfick, that his Declaration could 
not be divided, ſoas to prove thegranting of the Bond,and not the Quality; 
Specially ſeing the ſaid Quality was adminiculate with Letters, which 
the ſaid Mr. W:{am did produce, which were written by Sprizkel tothe 
ſame purpoſe: Yet by plurality, It was Foxrd, that his Oath proved the 
Lybel; and Decreet was given againſt him. Thereafter the ſaid Mr. 
William obtained a Suſpenſion ypon _ Reaſon, that the Decreet = 
| D X- 
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Extrafted by favour of the Clerks, not without precipitation ;* after that 
he had applyed to the Lords, and deſired that the caſe might be ireconſi- 
dered : And that the Lords had Ordained the Decreet to' be brought 
back ; and becauſe the party refuſed, rhey paſt a Suſpenſion.” © + * 

The caſe being debated 2 preſentia; 'The Decreet i» foro was obtruded, 
and that it was juſt upon the matter ; ſeing as to not delivery, It appear- 
ed by his Oath, that he was truſted-to the behoof of the Purſuer,-and was 
in efe&a Depoſitar, ſo that he could not cancel the faid Bond without 
conſent of the Purſuer : To which It was Anſwered, That the Decreet 
was ExtraSted asfaid is, and that-tnmediatly upon the pronounceing of 
the ſame, he had applyed tothe Lordsto the effeQt foreſaid; And'it can- 
not be ſaid, that he had any Truft from the Purſuer, but only from her 
Father: And tho hecould be thought tobe a Depoſitar; the manner and 
quality and termsof the Depoſitation, could not be proven otherwayes, but 
Scripto or Turamemo..: FELLOW 2a took 
"The Lords notwithſtanding, Thought they were concerned to adhere 
to the Decreet being #» foro; leaſt their Decreets ſhould be obnoxious to that 
prejudice that even. when they are 3x foro, they may be queſtioned and 
altered ; Some of the Lords were of the opinion, that the great conſidera- 
tionthe Lords ſhould have, is to do Juſtice, and that the party baving 
omitted nothing upon his part, neither before nor after pronounceing of the 
ſame ; and uponthe matter the reaſon of: Suſpenſion as to the point of Ju- 
ſtice'and Law being unanſwerably Relevant, It was hard that a Party 
ſhould be grieved upon a pretence of form; | there being a ſingularity in 
this caſe upon which the Honour of the Lords may be falved,viz. 'That the 
faid Decreet was Extracted with too much precipitation. | | 


D. 226. Foynt Petition of the Advocates. 26. Tanuary 1675. 


A Joint Petition was preſented by the Advocates that had withdrawen : ' 

phy they did not expreſly defire,that they ſhould be readmitted, 
but did hold forth that they were free of, and hated the very thought of 
Sedition, and that the Lords who did beſt know the Reaſons of their 
withdrawing would vindicate them to His Majeſty; and that they were 
ke x: Or with that freedom which their predeceſſors had formerly 
andwhich they conceived was nomore than was neceflary for theſe of their 
ſtation, in order totheintereſt of the People, that they acknowledge and 
were willing to fpbmit to the juſt Power of the Lords, as their --predeceſ- 
ſors had enjoyed theſame, and deſired that the Petition ſhould be tran{ 
mitred'to His Majeſty as fatisfaQtory. Some of the Lords thought, that 
the Perition was altogether diſſatisfaQtory, and ſhould be thrown over 
the Barr, being as tothe manner, in a joint and FaQtious way; And as to 
the matter, no ways fatisfaQory, finfinuating a qualification of the Lords 
Power, and their Submiſſion ; and that the Lords pretended to a Power 
which their Predeceffors had not, and that was not juſt. 

Others of the Lords wereof the opinion, That whatever miſtakes there 
might beas tothe manner, It was hard upon that account toreje&tit: and 
that if the time was nor ſo preſſing(that which was appointed for Addreſſes 
being to Elapfe the very next day) it might have been helped as to the 
manner, by giving Intimation tothe Advocates, that it would not fatiſfy; 
But there being no time for that, ad the certification being ſo high and 

heavy 


eo n 
-» ifaw. . tr. 4+ 
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- heavy, 412. utter and perpetual incapacity ; it might be juſtly faid, as it 
is ned. a Judge in England had faidin the caſe: of a erat | 
of Theft; whom lieenclined to favour by reaſon of the meanneſs of the ya- 
Jne of the thing that was ſtollen, being''a Watch 'of Braſs only,”and'the 
matter of the Watch aw Nero that value which the Law of Ezzlad 
requires for puniſhing Thrives Capiclly; And ir being Alledged, cha 
the Faſhiqh with the Matter did exceed the value foreſaid, It is faid, that 
' . BeAnſwered, That he would take no MansLife for the Pafhion,and-it were 
hard, forthe Faſhion and -pdes, *andthe Way of AUdreſs:to take from to 
gnany perſons theit LIVE, ant*fr on rhe Countrey their Service, 
that was ſo neceſſary to.them. And that'the Advocates fault being'a 
Joint withqraving, they gr conceive that the Expiation-of the ſame 

zould be by a joint Addreſs; And yetthe” Petition Was'nor joint as to all 
the Advocates concerned, many having givenin'andbeing to give-inſe= 
veral-Petitions : - And as tb the matter it was Repreſented, that-chough 
the Petition is general, yet the generals: thereincontained do unply the 
particulars that would be fatisfaory, ſeing the Lords did not pretend 
to any power, but that which was juſt, and no-violation wasintended 
of their Liberties, neither was-any innovation introduced” or obtruded 
vpon them or their _ in their ſtation. Upon” all which, It was 
thought, that the Petition 11 uld be tranſmitted fumply, to the effe& it 
might import Interruption of: the Preſcription and Certification ; any 
Ats of Interruption even' gqueles quatesbeing ſufficient And the more 
ſhort that the Preſcription be, and the higher 'the Certification and 
prejudice of Preſcripiion, as.in this caſe ; the Interruption being the more 
favourable. _ ME \ _qnia; 4 
"The Lords notwithſtanding, Fourd, that the Petition not being ſatis- 
fAory, could not be tranſmitted to any effeft. And yer did declare, that 
albeit the Proclamation was conceived in theſe terms, viz. That if the 
Advocates ſhould not [0 (- farisfaftion | betwixt and the 28. dayi;- if 
they ſhould apply upon the 28. day, their Application ſhould be thought 
to be within the time contained in the AQ: And that" in ſtile 'of Law, 
theſe words, betwixt and acertain Term, does not exclude the day of the 
Term... .:...: or ne 7 
They declared alſo, 'Thatthe Petition being diflatisfaftory upon that 
account amongſt others, . viz. That they did rnot offer ſatisfaQion,' nor 
defire to be readmitted, 'That Petitions being given in {everally, and bear- 
ing that they deſired to Re-enter, and were willing to give fatisfaQtion | 
. conformto the Kings Letter and Proclamation, ſhould be received and 
tranſmitted as ſatisfactory. | 


D. 227. Edd. die. 


Pon a Bill, the Lords Found, 'That Parties having a joint and equal | 
| Intereſt in Lands and Tencments; both,as to the Right ir {cf be- 
ing diſponed to them jointly, and as tothe reſpettive bi coor and Parts 

- of the ſaid Tenements; the principal Writes ſhould be keeped by ſuch as 


offered Caution to the other Portioners; and that Tranſumpts ſhould be 
iven to the other Perſons concerned” upon the Common Charges of 
all. a ann "T0 


D, 228, 
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D. 228, x6 10 27 January 1675. 
T N the caſeabovementioned, 5.Jaudary inſtant,concerning Con-cautioners 
& obliged conjunctly and ſeverally for the Principal, without a ctauſe of 
mutual Relief: -'The Lords Found, 'T hat one of the Cautioners having payed 
and taken Affignation, the others had a good Defence againſt him for his 
own part,notwithſtanding ofthe Reaſons there abovementioned;and tharit 
was urged, thatthe;Co-cautigner cquld not be forced to relieve the Defen- 
der ifhe had payed the whole; ſeing he had neither ao wandati, there 
being none given by cither of the Cautioners to others; nor was obliged 
to relieve the -other- Cautioners, by an expreſs Clauſe, which is ever in- 
ſert, when-mutval relief is intended: And that this 1s clear Law, it ap- 
sfrom the Title of the Civil Law de Fiaejuſſoribus f. lib. 46. Tir. x, 
eg. 39. Er leg, 36, ibid, * Et. Leg. 11. Cod. cod. Tit. | 
+8 he Lords Decided, as faid is, In reſpect of a PraQtique produced be- 
uae! of: | in anno :, relating 
to'a:former PraQtique in 4n1o | "—M 
D. 229. The Miniſter of Tultallane contra Colvill of Larg 
| and Kincardne. 28. fanuary- 1675. 


T: was Found by the Lords Commiſhoners for Teinds, That the Here- 
tors of Lands, having Right cum decimis. incluſis were not lyable to the 
Augmentations of Miniſters Stipends; and that no Locality could be gi- 
'Ven out of their Teinds, the ſaids Infeftments being before the Year 1587. 
And that the Feu-duty payable: to Church-men for Stock and Teind in 
ViRtual, was not lyable thereto; becauſe the Teinds not being ſeparate 
from the Stock, and the Heretors having Right to the Lands free of 
Teinds, in effect there were not decime: And by the Acts of Parliame 
- andthe Kings Decreet Arbitral, Teinds are lyable to Miniſters Feu-du- 
ries, in i 1s De that the Lords of Erection and Titulars, had Right 
thereto from the King fince the Act of Annexation : And that:the Kin 
who might have queſtioned their Rights, wis pleaſed by the ſaid As 
of Parliament, and Decreet Arbitral, to aftedt them with the burden of 
' Miniſters Stipends ; whereas ſuch Rights cm decimis, were granted b 
Church-men, and did-not flow from the King, but from them, at ſuc 
time as by the Law then ſtanding, they might have granted the ſame. 


D. 230. Dottor Hay contra famieſon and Alexander, 


eod. die. 


Eorge Steuart Advocate, having compriſed from ' .__ Con, 

' the Lands of Artrochie and others; did diſpone the ſaid Lands and 

his Right of Compriſeing to Neilſon: and thereafter the 

fad Neil/on failing in payment of the price, the ſaid George Stewart did 

Compriſe back from the {aid Nez/or the ſaid Lands: and Andrew Alex- 

ander 'did alſo compriſe from the {aid Neilſon the ſaid Lands, and his 
Right foreſaid. | . : 

Doctor Hay, Having alſo compriſed from Cox the 

foreſaid Lands, purſued an Improbation of the faid firſt Compryſing, at 


George 
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George Steuart*s Inſtance ; and having called thereto the ſaid George Sten- 
art and Neilſon, and Marjorie Jamiſon, who pretended Right to the ſaid 
Lands; he did obtain a Certification againſt two Bonds, which were 
the Ground of the ſaid hong > upon Compearance, and a lon 
Dependance, and tong Terms affigned for produceing the faid Bonds : 
And thereafter the DoQor purſued a Removing from the ſaid Lands, a- 
gainſt the ſaid Andrew Alexand:r, and others: And it was Alledged for 
thelaid Alexander , That he had Right to the faid Lands, and was in 
Poſſeſſion upon a Right from George! Stewart , who had Right thereto, 
( as faid 1s) by a Compriſing againſt Cox the common. De- 
bitor : Whereunto It was efwecd, That the Defenders could not found 
a Defence upon George Steuart's Compriſing, Becauſe the faids Bonds; 
being the Grounds thereof, were falſe and improven: To which I: 
was Daplyed , That the Certification againſt the faid Bonds, was only 
oranted againſt George Stewart ; and that the ſaid Andrew Alexander was 
not called , and that now there is produced the foreſaids Bonds; And 
that the Extras of the ſame out of the Regiſter of the Commiſlariot of 
Aberdene had been formerly produced ; but the Principals, which were 
in publica cuſtodia , as the warrands of the ſame, could not be then found 
by teaſon of the diſorder of that and many other Regiſters , upon occas 
fion of the late Troubles; and the fame being now tound aught to be 
received and ſuſtained as the Grounds of the ſaid Compryling ; Seing 
they are not improven and found falſe by a Decreet of Improbation upon 
tryal of the Falſchood ; Bur a Certification is only given againſt the 
ſame for not production ; which at the moſt doth amount only to a _pre- 
ſumptive Falſchood, which 1s now taken away (as faid is ) by produ- 
Aion of the ſaids Bonds : _ preſumptio cedit veritati, * 
1+ was Anſwered for the Puriuer, That all Perſons, whom he was obli.- 
ed to take Notice of, and to call to the Improbation of the firſt Appry- 
fol , were called ; viz. The ſaid George Stewart, at whoſe Inſtance the 
GS Compriſing, was deduced ; and who had alſo Compriſed from Neilſox 
the Right thereof, as ſaid is; and Ne#/on himſelf : and that he needed 
not call the ſaid Alexander, who had only a ſubaltern Right, and was not 
infeft: and albeit he had compriſed from Nez//or, yet by that Compriſing 
he had not ſuch an intereſt as the Purſuer was obliged ro know; in ſua 
far as, the Right of the Lands in queſtion, was ſettled in the Perſon of 
the ſaid George Stewart, by the Compriſing againſt Netſor : after which 
. Neilſon had only a Reverſion: and the ſaid Neilſon was called himſelf, 5s 
faid is: And the ſaid Alexander's Right by his Compriſing againſt Ne/- 
ſon, being only a Right of the Legal of George Stewart's Compriſing a- 
ainſt Nezſon, the Puriuer was not holden to take notice of the ſaid Right: 
and the ſaid Reverſion 1s not only now expired, but was expired the time 
of the obtaining of the ſaid Certitication, no Order being uſed thereupon: 
And albcit the {aid Azdrew Alexander was not called, yer he did compear 
in the ſaid Improbation; and albeit he pretends, that. his right WAS Ie- 
ſerved, the ſaid pretence is of no weight; ſeing it was reſerved only as 
accords: And Certifications being the great Security of the People, and 
ſpecially where the {ame are obtained upon compearance, and after di- 
verſe termesareaſſigned; and after Certification granted, the ſamen ſtopt 
for a long time, upon expectation that the Writes may be got, as in this 
; E CEEC Caſe; 
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Caſe; 'the ſamen cannot be canvelled and looſed, pretextu Inſtrumentorum 
viter vepertorum. 
T The —; Ar For the Reaſon foreſaid,thought hard to looſe the ſaid Certi- 
fication; but ſpecially in rhis caſe, ſeing the ſaid Alexander will have and 
take the advantage of Stuarts expired Compryling; and exclude the Doftor 
who was a true and real Creditor,to whoſe prejudice the faid George Stuart 
and the other Defenders had patched up, not only the ſaid Compry 
for ſmall Sums, but other Rights; which the Donator had been forced, * 
ter he had Compryſed, to queſtion by a Reduction, and had prevailed af- 
ter along dependence , and after. they had poſſeſt the Lands for a long 
time: And on the other hand, the faid principal Bonds being now 
produced ; they thoughr it hard, that the Doctor ſhould take advantage 
of the ſame,to exclude the Defenders altogether ; and therefore they pro- 
poſed to the Doctor,rhat he ſhould grant a Reverſion to the ſaid Alexander, 
upon payment of what was juſtly due to him, within the ſpace of two 
Years: And the Doctor acquieſceing, they decerned in the Removi 
with the quality foreſaid, Lord Glendoick Reporter. Gi>/oz Clerk. Actor 
Chalmers alteri Thoirs. Vide 17. February 1676. inter eoſdem. 


Di 321. contra Mazuel.. 29. Fanuary. 1675. 


Bill of Exchange being drawn upon three Merchants, without men- 
tioning that it was drawn upon them, either ſeverally or con- 
rv one of the perions upon whomit was drawn, being purſued 
for the whole Sum in the ſaid Bill, being accepted by them all fimply, 
without mentioning that they had accepted the fame only for their own 
Parts; Jt was Alleaged, That they were only lyable for their own Parts, 
being corre debends ; which is' underſtood in Law, that they ſhould not 
be lyable ix ſolidam, unlels it were ſoexpreft, eſpecially feing the Purſuer 
cannot ſay, that they were either Partners, or that each of them had pro- 
viſion extending 10 the whole Sum. 

The Lords, having thought fit totry the cuſtom of Merchants, and 
to take the opinion thereupon of certain Merchants in Edinburgh ; 
and the Report being politive, that it was the cuftam of Merchants, both 
in the place where the Bill was drawn and here, that there ſhould be 
AQon iz /olidum upon ſuch Bills, when they are drawn and accepred 
ſimply in manner foreſaid ; Found the Defenders lyable ir ſolida 


D. 232. McKintoyſh contra McKenzie. 29. January. I6 75 


| Decreet,againſt a perſon holden as Confeſt before the Lords of Seffi- 

on about 20 Yearsagoe, was queſtioned as null; upon that pre=- 
rence,that ir d1d not bear, that the Party,againſt whom it was given, was 
perſonally apprehended, but only that he was lawfully cited. 

The Lords Found, Thatafter fo long time, the ſaid Decreet conld not 
bedeclared null and void, upon pretence of an intrinſick Nullity ; In re- 
gard the faid Decreet did bear, rhat the Defender was lawfully cited to 
give his Oath; and'he could not be thought to be lawtully cited, unleſs 
he had been perſonally apprehended; and preſumitar pro ſententis, and 
thar.omn14 are ſolenniter atta ; unlels it were made appear by produftion 
of the Execution, that the Defender was not perſonally apprehended : 


And 
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And therefore the ſaid Reaſon of Nullity was Repelled: Reſervins Act; : 
of Reduction as Accords. Monro Clerk, Tens RO 


D. 233- Scrimzeor contra Kingheny. 2. February, 1675, 


Ajor Scrimzecour having named in his Teſtament in Anno 1650. Sit 
John Carnagie, and the Tutor of Parte Fodringhame and 
Alexander Wedderburne of Kznghenie to be Tutors to his two Dauch- 
ters: Margaret Scrimzeour one of the ſaid Daughters purſued the {aid 
Alexander Wedderbaurne for Compt and Reckoning and Payment; and an 
Auditor being appointed, and that Queſtion being ſtarted before him, 
viz. Whether the Tutor ſhould be Lyable for Negligence, from thettme 
that heaccepted ; Or before, after he knew that he was named Tutor : 
And upon the Auditors Report, 1* was Foxnd by the Lords,that he ſhould 
be lyable only from the time of his accepting ; and yet the Purſuer having 
defired andgota Hearing in the Innerhouſe, It was again urged for her, 
that the Tutor ſhould be lyable, after he knew that he was named, 
and did ceaſe to do that Dibgence that was incumbent to him; and di: 
verſe Citations were adduced from the Civil Law, and the Titles of the 
#.& Cod. De Tutela & Tutoribus;, And De Adminiſtratione & pericalo Tus 
forum; Which ought to militate in thiscafe, eſpecially in reſpect the faid 
Defender was not only named Tutor, but was a Legator ; a conſiderable 
Sum being leftto him by the ſaid Teſtament, which Law pretumes was 
left tohim in contemplation of the burden of Tutory put upon him ; fo 
that having, accepted the {aid Legacy, and having confirmed himſelf 
Executor Legator, hecould not decline the Office, not to be Lyable as 
Tator or ut Proturor. And it was farder urged, that as Executor Lega= 
tor, he was lyable todo Diligence: To which It was Anſwered, That the 
former Interloquitor was opponed being juſt, and upon Relevant Grounds 
of Law, in reſpect rhe Civil Law 1s not received by us altogether'in the 
caſe of Tutors; the Office of Tutorie by the Civil Civil Law being manus 
publicum & neceſſarium, which noperſoncan decline, unleſs he have and 
alledge a juſt Ground of Excuſe, within the time limited by that Law ; 
whereas by our Law and Cuftom, when any perſon or perſons are named 
Tutors,they are at liberty toaccept the ſaid Office or not; ſo thata perſon 
named Tutor until he accept, neither is, nor is obliged to do the Duty of 
a Tutor: And albeit by the Civil Law, a Legacy being left ro a Tutor, 
is prefumed to be lett co 777witu and upon condition, that he ſhould accept 
to be Tutor, yet by the Civil Law, if the perſon named Tutor do 
not actually get the ſaid Legacy, ifs confecutas fit, which are the words of 
the ſaid Law, he is not obliged to accept the faid Office; . and it isnor, 
nor can it beſaid, that the Defender gotthe ſaid Legacy before he did ac- 
cept: And as to that other Ground, that the Defender being Executor 
Legator was obliged 'to do Diligence; It was Anſwered, That by late 
Deciſions, an Executor Creditor is only lyable to intromet, in order to his 
own ſatisfaction; and an Executor qua Legator is in the ſamecaſe as an 
Executor- Creditor ; ſeing a Legacy is a Debt payable out of the Executry; 
and the Legator has no intereſt to confirm, - but to the effect he may 
be payed of the ſame. | 
The Lords Found, That a Tutor is lyable only from the rime that he did 
accept: and that the leaving to him,and hisaccepting of a Legacy did not 


alter 
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alter the Caſe; unleſs before his accepting of the ſaid Office, he not on- 
ly had owned, but got the ſaid Legacy: And this Purſuit being only 
attio Tutels, and for Compt and Reckoning, againſt the Defender as Tu- 
tor, they did not derermine the {aid Queſtion, How far an Executor Le- 
gator ſhould be lyable? but reſerved the ſame,until the Defender ſhould - 
be purſued as Executor. , | | 

The Lords, in the Debate amongſt themſelves, ſotne of them did urge 
theſe Arguments; That a Tutor being lyable only rar:one Officis, he can- 
not be lyable before he accept the ſaid Orfice; it being inconſiſtent with 
Law, that he ſhould be lyable to the Duty of an Office before he have it, 
which would be Filius ante Patrem, 2. In Law, a Tutorie is quaſs 
Contrattus; andas in all Contracts, it is required that there ſhould be the 
mutual Deeds of both Parties contratters; and the Nomination (which is 
the Deed of the Defun&t ) did not bind the Tutor, until he bind himſelf 
by accepting, which is his own Deed. 3. Thata Tutor; having a Le- 
gacy, ſhould be obliged to accept it, 'is only provided by the Civil Law; 
which is the Municipal Law of the Romazs ; and is not of force with us, 
until it become our Law, either bya Statute, or Cuſtom authorizing the 
ſame; and even by the Civil Law, preſumitur only that the Legacie left 
to the Tutor is upon the account foreſaid, 'but that Preſumprion is only 
' In the caſe, where it cannot be thought, that the Defun&t would have left 
the Legacic upon another account, viz. of Relation or any other Conſi- 
deration; Whereas, in this caſe,it cannot be thought, that the ſaid Legac 
was left to the Defender, upon the account that he was Tutor, in refvett 
he being the laſt named ot the rhree Tutors, there were no Legacy left 
to them; and he was Nephew to the Defunct, who had a great kindneſs 
for him : and the {aid Legacy was not left to him ſimply, but in cale his 
Wife, whom he thought to be with Child, ſhould not be brought to bed 
of a Son. 4. The Defender could nor accept the ſaid Office of Tutor 
Teſtamentar, Becauſe he and the other two Tutors were named conjua- 
Aly, and the other two living, he could not be Tutor alone. Aor Dat. 
rymple, alteri Falconer, Monro Clerk. : 


YI POT ITY II td. the. ct. 
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D. 234. 3. February 1675. 


A Removing being purſued from ſome Lands of the Eſtate. of Collarnie; 
the Lady Collarnie compeared, and alledged,that the Tennent could 
not be removed without her conſent, ſeing ſhe had right to a Terce by 
the Law, and was not excluded by her Contra&t of Marriage, tho ſhe 
was provided thereby to a Jointure, but not in fatisfaRtion of her Terce, 
or what elſe ſhe could pretend: Whereunto It was Anſwered, That ſhe 
was not ſerved nor kenned to a Terce; and until then, ſhe had no intereſt 
to compear to ſtop the Removing. 

The Lords Repelled the Defence, and Fourd ſhe had no Intereſt : Re- 
ſerving her Right of Terce, when ſhe ſhould be ſerved and kend, as ac- 
cords, Craigie Reporter. 


D. 235. Oliphant of Prowoſtmains contra * eod. die. 


Bill was given in, deſiring, that a Compriſing being deduced, and 
/ \ the Meſſenger having deceaſed in the interim, betore he ſubſcrib- 
ed 


\ 
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ed the ſame; Therefore an other Meſſenger who was his Collegue might 
| be allowed and Warranted to ſubſcribe the faid Compriſing. 
The Lords conſidered, That the Meſſenger that was on life thohe had 
been employed to execute the Letters of the Compriſing, by denounceing | 
 andciteing, yet he did not fit and was College to the deceaſt Meſſenger 
and was Judge with him, the day and time of the deduceing of the {aid 
Compriſing: and that a Compriſing being Proceſſus Executivas, confiſt- 
ing of the Executions,. and of the Proceſs and Sentence of Compriſing, 
upon the day that the Debitor was cited thereto; rho diverſe Meſſengers 
may a& ſeverally as to Citation and Denunciation, yet none of them could 
be looked upon as the Judge and the Pronouncer of the Sentence, who 
ought to ſubſcribe-the ſame, but the Meſſenger that did aQually fit as 
- Judge, and upon the verdict of the: Inqueſt, did Decern and Ad- 
judge. | 


D. 236. Cranſton contra Mr. Mark Ker of Morifton, 
. . &. February, 1675. 


[ Pon a Bill, it was defired,'that Witneſſes ſhould be examined in re- 
-3 Htion to a Proceſs, that their Depoſitions ſhould lye in retentis: 
But The Lords Found, That tho Summons were raiſed, that the ſamen 
not being execute, there was not a Dependence: and that it was a ſtreatch 
great enough, to receive Witneſles before Litiſconteftation in a depend- 
ing Proceſs, which the Lords are ſometimes 1n'uſe to do: but that Wit- 
neſſes ſhould be received upon a Bill, without the Foundation of a Pro« 
ceſs, it 15 inconſiſtent with Form. | 

It is to þe Regrared, That of late, the time of the Ez2/;ſb, that Abuſe 
having creept in, that there are ſo many Bills given in,and ſometimes paſt 
through inadvertencie, in a hurrie; the ſaid cuſtom ſhould be yet re- 
tained ; fo that Bills do juſtle out Proceſs and the hearing of Cauſes; E- 
ſpecially it being conſidered, that they are oft times offered in the very 
time, when after pleading in other Cauſes, Parties and Advocates are re- 
moving ; "which is the Occaſion that oft times moſt of the Lords are not 
advertent when the ſame are offered : ' And it 1s a Practice,not ſuteable 
ro the gravity of the Court, and not -without a dangerous Conſequence; 
eing Bills may be anent Matters of great importance, which ought to 
be offered to the Lords in a decent way, and ſhould be conſidered by 
them deliberatly. « 


D. 237. contra | eotl. de, 


"FE Ship called the Wine-Grape , mentioned in the Caſe abovere- 

lated Nam. 207; Being Found by a Decreet of the Admiral not 
to be a Prize: and thereafter the faid Decreet being reduced upon a con- 
tentious | Debate 2 foro: A-Bill of Suſpenſion was given in, making 
mention, thar the Lords having thought fit, during the dependence, the 
Value of the Ship being liquidate, the Price thereof ſhould be ſequeſtrate 
in the Complainers hands, upon a Bond to pay the Sum thereincontained 
to the Caper and his Owners, if they ſhould prevail in the ReduQtion fore- 
ſaid : | And thathe was charged to pay the 1aid Sum, the Proceſs being 
now at a period by the faid Decreet ReduQtive, at the inſtance of an 
FIST". Aſfigney , 
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Aſfigney : And that he could not pay the ſame until an Arreſtment made 
in his Hands, at the inſtance of the Swedes the former Owners of the faid 
Ship, ſhould be purged; which Arreſtment was upon the Dependence 
of a ReduQtion, intented at the Strangers inſtance, for reduceing of the 
ſaid Decreet ReduQtive : It was debated upon the Bill, and amongft 
the Lords, that the ſaid Decreet being # foro contradittorio, was of that 
nature, that it could not be reduced: and it were of a dangerous Con- 
ſequence, that after Decreets #2 foro, the People ſhonld not be ſec ure, but 
upon Pretence of the dependance of ReduCtions of the ſame, that which 
was found to belong to them by ſuch Decreets,ſhould be againlyable toAr= 
reſtmentand toqueſtioning: And upon the other hand, It was conſidered and 
alledged, That there being Arreſtmentand Warrand for theſame upon the 
dependance;the Debitor was not concerned to diſpute what the Iſſue of the . 
ſame may be, but there being de fao an Arreſtment, the ſame ought to be 
purged ; which could not be in forme, but either by louſing the Arreſt- 
ment, or by refuſing the Bill upon the reaſon of Arreſtment; the Defend- 
er in this ReduQiion finding Caution to make forthcoming? if the Purſy- 
er ſhould prevail. | | | | i IM 

The Lords, notwithſtanding Found, That in reſpeQ the matter was al- 
ready decided by a Decrect i foro, thaf the Bill ſhould be refuſed, not- 
' withſtanding of the ſaid Arrettment upon the dependance foreſaid; which 
was hard as to the Debitor, who could not be formally ſecured, but in 
manner foreſaid: And likeways hard as to the Strangers, ſeing by theſaid 
Deliverance, the Lords did in effe& predetermine the ReduQtion now de- 
pending; and upon the matter did #724, That the Purſuer could not have 
Intereſt to purſue, before the Purſuer was heard in the ſaid ReduRi- 
On. ES 


D. 238. Vanſe Jaylor of the Tolbooth of Edinburgh, 
5. February 1675. if 


R. YVavſe Jaylor of the Tolbooth of Edizbargh, did give in a Bill, 
M complaining that the Jaylor of the Carongare was in uſe to enlarge 
Priſoners bging put in for debt, upon the Warrand and conſent of the 
Creditor at whoſe inſtance they were impriſoned ; whereas the Complain- 
er did not enlarge any ſuch Priſoners, without Warrand of the Lords 
Letters : and therefore deſired, that either he ſhould be allowed to have 
the ſame liberty, or that it ſhould be denyed to other Jaylors. 

The Lords did conſider what was fit to be done in all ſuch like Caſes ; 
and in end, "the plurality did reſolve, that where the Sums were ſmall, 
not exceeding 200. merks, the Jaylor might enlarge Priſoners for debr, 
without any other Warrand but the conſent of the Parties, at whoſe in- 
ſtance they were impriſoned ; which they did upon that conſideration, 
thar Poor People, if they ſhould be forced to ſuſpend and relax, with a 
Warrand to put them out, would be ſometime put to more Charges,chan 
the Debt doth amount to. Five: of the Lords did diſſent, being of the 
Opinion, That rhe Priſon being His Majeſties Priſon, no. perſon could 
be | he upon Letters of Caption, unleſs the ſame were under the Signet; | 
and no perfon put in by Warrand of the ſaid Letrers, could be enlarged 
wichout Letters to that effeft ; nam anumquoague aifſolvitur, ro moio quo 
eontrahigur : And the Priſoner being put 1a for his Rebellion, could not 
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be enlarged, unleſs he were relaxed : And if Parties did ſuffer themſelves 
to be taken and incarcerat for {mall Sums, it was their own fault, and 
more unexcuſable the leſs the Sum be; and majus & minus non variant 
ſpeciem: And it being acknowledged by the Law, they being Priſoners 
for greater Sums, they could not be enlarged, without a Warrand to put 
them to liberty ; and the Law making no diſtinCtion of greater and. leſs 
Sums, the Lords had not a Legiſlative Powerto alter or qualifie the ſame, 
without an AQ of Parliament. 


D. 239. Burnet contra Lutgrue. eod. die. 


Commiſſion being direCted for taking the Oath of a Stranger reſiding 
A in Holland; the Report was queſtioned upon that pretence, that the 
Strangers Depoſition was not ſubſcribed, albeit the Commiſſion did bear, 
that he ſhould ſubſcribe the ſame : and yet it was fuſtained, becauſe of the 
Cuſtom of Holand, that the Judges only ſubſcribe, and the ſame was ſub- 
ſcribed by them; And it was adminiculate with a Letter from him, bear- 
ing, that he had declared before the Commiſſioners, and that he would . 
adhere to what he had declared. ' Gib/op Clerk. 


D. 240. Marion Binne contra Gilbert Scot, eod. die. 


| HE deceaſt William Scot of Boningtos having three Sonis, William 
1 the eldeſt, and Robert, and Gilbert: The faid William by his Con- 
tra of Marriage, had the Lands and Eftate of Boxington diſponed' to him 
by his Father Mr. James Scot; but was not. infeft therein : and after his 
deceaſe his Brother Robert having ſucceeded to him, did renew:a Bond 
granted by the ſaid William, in favours of Robert Ridael; and having re« 
tired the faid William's Bond, did grant a new Bond for the Sum there- 
incontained :- And the faid Robert having alſo deceaſed, before he was in- 
feft iff the Eftate, or &rved Heir tothelaid William; and the faid' Gilbert 
the third Son having ſucceeded: a Purſute was intented, at the inftance 
of the Relift and Executrix of the Creditor, againſt the faid G:/bert, as re- 
preſenting the faid William and Robert his Brothers; atleaſt tohear and 
{ee it found and declared, that the ſaid Bond granted by Robert, was gran- 
ted by him in contemplation and lieu of the ſaid Williams Debt and Bond; 
and that1tOught to affect any Eftate that did belong to the ſaid William; 
and in ſpecial the benefite of the ſaid ContraQXt of Marriage, and diſpo- 
fition therein made in favours of the ſaid William. | | 
| Tt was Alledged for the Defender, That he did not Repreſent Robert nor 
William, upon any Paſſive Titles ; and tho he ſhould repreſent Willa, 
neither he nor the Eſtate would be Lyable to the ſaid Debt, In reſpe& the 
ſamen -was extint, and innovate by a new Bond granted by the faid 
Robert; whom neither he did nor would Repreſent: And the faid Bond 
being granted only by Robert, could not affeft any thing belonging to 
William; and he was not concerned to debate upon what account op Thad 
Bond was given by Robert. lah 
The Lords did encline to ſuſtain the Declarator, upon that head, that 
the ſaid Innovation was only to the effeQ, the Creditor might be rhe bet- 
ter ſecured and ſatisfied ; the ſaid Robert being Appearand Heir for the 
| time; 
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time; and who if he had lived would have perfited his Right, and obrain” 
ed himſelf ſerved Heir to William ; but being prevented by Death, fo that 
the ſaid Bond was altogether ineffe&tual, the Purſuer had condidtionem 
cauſa data cauſa non ſecuta, to be Reponed againſt the ſaid Innovation: 
and the Defender was 7 dolo peſſimo to queſtion the ſame, ſeing nemo deber 
locupletari cum aliena jactura; And he ought not to have Wiliaw's Eſtate 
without payment of his Debt: And ſome of the Lords did urge and in- 
tance the caſe aftermentioned, viz. If the Younger of rwo Brothers, the 
Elder having gone Abroad, and thought to be dead, ſhould obtain him- 
- {elfferved as Heir tohis Father ; and the Creditors of the Father conceiv- 
ing that he had Right ſhould renew their Bonds, and give back theſe that 
they had from the Father, and thereafter the Elder Brother ſhould return 
and ſhould be ſerved Heir to his Father, whether in that caſe the Creditors 
mighthave ACtion againſt the Elder Brother and Eſtate, notwithſtanding 
of the ſaid Innovation ? | 

But becauſe the caſe was New, and not without Difficulry, The Lords 
before Anſwer thought fit to try, what way it could be made appear that 
the faid Bond was in lieu of a Bond granted by Williaw. Newbyth Rex 
porter. Gibſoz Clerk. 


D. 24.1. ! Broun contra Ogilvie. eod. die. 


A Perſon being purſued for an Annuity of Money, did claim the bene 
fate of Retention conform to the late Act of Parliament: But the 
Lords Found, that albeit Retention was granted for rehef of Debitors of 
their Taxation, and that the Debitor was alike concerned as to the end 
foreſaid, -whether he payed the Annualrent as the «/u74 and profite of a 
principal Sum, or as Annuity due upon a perſonal Bond ; yet the A& of 
Parliament, mentioned only Annualrents: And being, as all AQs of Par- 
| Lament, ſffricti Faris, ſpecially ſuch as are correctorie Juris communis ;, it 
could not beexrended beyond the Letter of the Law. Newvoy Reporter. 
Gibſon Clerk. | 


D. 242. Collonel Fulertoun contra The Laird of Boyne. 
| eod. die. 


HE deceaſt Laird of Towie having named his Relic gow Lady: 
© - Boyne Tutrix to his Daughter; and in caſe of her Marriage Colonet 
Fulertoun: The aid Collonel purſued the Laird of Boyze for delivery of 
the ſaid Pupil: 1+ was Alledged, That her Mother and her Husband 
would entertain the Pupil gratis. It was Anſwered, That Boyne bein 
her Step Farher, and having noother Relation, but that of Vitricas, wh 
in Law is not favoured ; his offer to entertain is not Relevant againſt the 
Tutor, who has rhe Truſt both ofthe Pupils perſon and Eſtate: And it 
is to be preſumed, that the offer of the Step-Father is upon a deſign 
upon the Pupill her Perſon and Forrune ;. . and that the caſe had 
been derermined 7m terminis 4. July 1649. Langſhaw contra Mare. 

The Loras Repelled the Defence, and Ordained the Pupil to be de- 
livered tothe Tutor. - Srrathard Reporter. Gibſon Clerk. | 


D. 243: 
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D. 243. contra | eod. die. 


HE Lords Foand, That a Warrand could not be given to cite at 

| | the Mercat croſs with certification pro copfeſſo ; cd no perſon 
could be holden as confeft who is not perſonally apprehended. Mr, 

Thomas Hay Clerk. | | | 


D. 244. Duke of Monmouth contra Earl of T weeddale. evd. die. 


gt Here being aTranſaQtion betwixt the Duke and Dutcheſs of Monmouth, 
and the Earl of Tweeddale, whereupon a Diſcharge was granted 
by the ſaid Dukeand Dutcheſs to the ſaid Earl, with conſent of their Cu« 
rators, which was alſo ſuperſcribed by his Majeſty taking burden for the 
Duke and Dutcheſs ; with an obligement, that they ſhould ratify after 
Majority : The ſaid Duke and his Lady purſued a ReduQion of the faid 
Diſcharge, upon areaſon of Minority and Leſion ; 1 was Alledged, That 
all Parties haveing Intereſt were not called, viz. The Officers of State for 
His Vajeſties Intereſt ; ſeing His Majeſty wasſo much concerned, that if 
any thing were evicted from the Defender, His Majeſty would be Lyable 
for the {ame. 
The Lords Repelled the Defence : Without prejudice to His Majeſties 
Advocat to appear for his intereſt, if he thought fit. Srathurd Reporter, 


G.b/on Clerk. 
D. 245. Irving contra Caruther, 6. February 1 675. 


HE Summonds being referred to the Defenders Oath, who having 
declared that as to what was referred to his Oath he could not re- 
member nor be poſitive; It was debated amongſt the Lords, whether the 
Oath did prove of not: Or if the Defender ſhould be holden as Confeſt, 
Inreſpe@ he was to declare de fatto proprio & recenti ; and in ſuch a caſe the 
pretence of oz memint 1s neither exculeable nor relevant: And ſo it was 
Found by the Lords, tho ſome were ofthe Opinion, that a perſon compear- 
ing and declareing upon Oath, that to his knowledge he did not remem- 
ber, could nor holden as confeſt, ſeing he cannot be ſaid to be contuma- 
cious; and to want Memory 1s not a fault: And after a party has declar- 
ed, it is only to be conſidered, whether the Oath proves or not. Mr, 


John Hay Clerk. 
D. 246. Burnet contra McClellane. eod die. 


\ Father being purſued, as Behaving himſelf as Heir to his Son, and 
| A Litiſconteſtation being made, and Witneſſes adduced; the time 
of the Adviſeing, 1t was Alledged, That the Father could not repreſent his 
Son as behaving, becauſe the DefunQ had a Brother who was produced, 
and at the Barr: Whereto It was Anſwered, That in hoc ſtatu the Defence 
was not receivable; and it could not be ſaid to be zovrrer veniens, ſeing 
the Father could not be ignorant that he had another Son. 

The Lords, in reſpe& of the State of the Proceſs, would not receive 
the Defence, tho verified /z/tazter , unleſs the Son would Juſcipere judict- 
4am, and be content that the Proceſs ſhould proceed as againſt him: which 


Gg888 appears 
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appears to be hard ; ſeing that which was to be proven, was not only that 
the Defender intrometted, but that he was appearand Heir ; and #z caſz 
zotorio, no probation was to be reſpeQted to the contrary : and tho the Fa- 
ther could not but know that he had a Son, yet he might be ignorant that 
his Son would be preferred to himſelf, as to the Sncceſſion of his own Son; 
and #1 damno vitando, ignorantia Juris is excuſable. Mr. F. Hy Clerk: 


————————_—— 


D. 247. contra Captain Martine and others. 
9. February. 1675. ES. 


Ship being taken by a Caper, and being found by a Decreet of the 
Admiral to be a Prize: Thereafter, upon a Decreet of the Lords, 
reduQtive of that of the Admiral, being found to be a free Ship, the Stran- 
ger did urge payment againſt the Captain and the Owners of the value; 
And It was Alledged, 'That the Decreet of the Lords, Ordaining Reftitu- 
tion, was againſt them as corres debendi, and not » ſolidum, and that the 
are only lyable for their own parts: Whereunto It was Anſwered, That 
though it was found, That the Captain had probable Reaſons for bring- 
ing up the faid Ship, yet upon the matter, the Stranger was wronged 
by the taking of his Ship ; and #» c/z deliits, by ſpuilzie or wrongous in- 
tromiſſion, or otherways, Decreets againſt the Perſons therein contained 
are conſtrved to be #» ſolidam: and the Stranger cannot know, what the 
reſpeQive Tntereſts and Parts of the Owners are; and ought not diſtra- 
hi, and to be put to Proceſs againſt every one of them, for declaring of 
their Parts. 
The Lords Found, That they were lyable i» ſolidam; Reſerving their 
Debate and Relief among(t themſelves, as to their ſeveral Intereſts and 
Proportions. Lord Ferre: Reporter. Gibſon Clerk. 


D. 248. Burd contra Reid, eod. die. 


HE Lords' having formerly Found, That the Cedents of Perſonal 
Bonds, are lyable only to warrand aebitorem: eſſe, biit not eſſe 16= 
cupletem; It was pretended, 'T hat there being a Queſtion concerning War- 
randice of a Right of Annualrent out of Land, the ſame ſhould be war- 
randed no other way: But The Loriis Found, That the Warrandice of 
Lands, or of fuch real Rights, upon or out of Land, are abſolute, unleſs 
they be expreſly limited and qualified by their Right. Hamilton Clerk. 


D. 249. Vetch contra the Creditors of James Ker and 
Peter Pallat. eod. die. 


QIR Robert Stewart in Ireland and his Son, being Debitors by Bond 
in the Sum of 800.16, ſtarl. to the deceaſt James Sanderſon; which 
Bond being conceived in the Form of Expliſh Bonds, did not bear Annual- 
rent: The ſaid James did aſlign the faid Bond in Favours of Ronald 
Graham in truſt, and to his own behoof, upon a Back-bond ; and there- 
after did aſſign the ſaid Back-bond in favours of James Kzr and Robert 
Broun Merchants; as to two Parts to the faid Ker, and the third part to 
Broun. 
Sir George Maxuel of Pollock being Truſtee, and aRiing in.name of = 
| {ai 
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ſaid Szewarts, did grant a Bond to the faid Ker and Broan, making men- 
tion of rhe ſaid Bond granted by the Stewarts, and of the Afſjonation 
made by the ſaid James Sanderſon to the ſaid Broun and Ker: and that 
after Compt and Reckoning, there was only refting of the faid Sum 300; 
lib. fterl, which the ſaid Sir George, in name of the ſaid Stewarts, is obliged 
to pay within three Moneths after that Szewarrs Bond ſhould be delivered 
to him, with an Afﬀignation or O— | 

| Theſaid James Ker being deceaſed, his Executors did intent Aftion a- 
oainft the faid Sir George Maxuel, for his part of the ſaid Sum, wiz, 
200. (ib. : 

- Intthis Proceſs, William YVetch did compear for his Intereſt, and did al- 
ledge, that the Sum in queſtion due by Sir oP Maxuel, did belong to 
him, having fallen under the Rebellion of the ſaid Tames Sanderſon, and 
the Gift of his Eſcheat, firſt Gifted ro David Rodger, fra whom the faid 
William had right, and thereafter to the faid William himſelf; and tho 
the faid Bond, granted by Sir George Maxael, was granted to the ſaid Ker 
and Broan, yet it was granted for the ſame Sums, that were due by the 
faid Stewarts to the {aid Senaerſon, as appears by the Bond granted by the 
faid Sir George*Maxwel; fo that the forefaid Sum due to Sanderſon, and 
the Bond for the ſame, having (as faid is) fallen and belonged to the 
King, it does ftill belong to him and his Donator; Notwithſtanding the 
ſaid new Bond granted by Sir George Maxael in place of the ſame, {eing 
Surrogatum ſapit narnram, ee. It was Anſy wered, "That the ſaid Sanderſon 
being Debitor to Ker and Broan; as he might have payed his Debt after 
the Rebellion, or the Credirors might have gotten fatisfaQtion by poind-= 
ing or Arreftment before the Rebels Eſcheat, ſo he might have afligned 
the Debt due to him for their farisfaQtion. Whereunto. Ir was Anſwered, 
tor the ſaid William Vetch, That the Rebel cannot make gſſignation ante 
rebellione, the AQt of Parhament in anno 1592. K, Jam. 6. Parl. 12. cap. 
x45. Entituled, Avent the Eſcheats of Rebels, Bearing expreſly, That no 
Aſfignarion ſhall be valid being made by a Rebel at the Horn, in defraud 
of the Creditor ; if he be at the Horn for the ſame cauſe: And therefore 
the ſaid Aſſignation made by Sezaer/o» when he was at the Horn, in pre- 
judice of Rodger, Vetch his Cedent, at whoſe inſtance he wasat the Horn 
for the ſame Debt, is void: and what may be in the Caſe of aQtual pay- 
ment, or of Poinding, or legal Diligence, needs not be debated in this 
caſe; ſeing the Rebel did neither 'make payment, nor was the {aid Debt 
due by the Stewarts, affected with Legal Diligence, but a voluntar Aſlig- 
nation was made by the Rebel, which being Null, for the Reaſon tore- 
1ajd, and the Purſuers Right to the Sum in queſtion, being founded up- 
on the ſame, the Purſuer can have no Right to the Lrefail Sum; and 
the'ſaid YVerch having undoubted Right ( as faid is) ought to be pre- 
ferred. | 

The Lords by their Interloquitor 10 Deceaber laſt, did find that an 
Aſſignation made by a Rebel to his Creditor, albeit tor a Debt preceeding 
the Rebellion, andthatthe Aſſignation was granted before the Gift of the 
Rebels Eicheat, cannot prejudge the King or his Donator : But that 
payment made by the Rebel, or any other in his name, upon his Precept 
or Affignation, being before the Donators Gitt, is ſuflicieat to liberate the 
Creditor from Repetition. k 4 
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It was further Alledged for the Purſuer, that the ſaid Bond granted and 
due by the Stuarts wasextinQ and innovat ; In fua far as the ſaid Sir George 
Maxael had granted the ſaid other Bond to the {aid Ker and Brouz for the 
ſame Sum, which was equivalent to payment. | 

Whereunto It was Anſwered, 'That the ſaid Bond granted by Sir 
George Maxael was in efte&t but a Bond of Corroboration, whereby the 

{aid Sir George became expromiſſor , and upon the matter Surety for the 
ſaid Sum ; So that the former Bond was not innovat nor extin&Q, being 
neither Diſcharged nor Retired ; but being only to be Diſcharged or. - 
Aſſigned upon payment made by Sir George, which implyes that it could 
not be innovat nor extin&, ſeing it could not be Aſſigned if it had been. 
extinct. | 

The Lords before Anſwer to that Point, viz. If the ſaid Tranſation 
was equivalent to Payment, declared they would take Sir George Maxuel”s 
Oath ex officio, ar what time the ſaid Bond granted by the Stuarrs were 

delivered up to him, and by whom; and if any Diſcharges were 
granted to him of the faid Bond. | 

Sir George Maxuel having declared upon Oath, "That he had recovered 
the faid Bond from Roxald Grahame, and that he had not taken a Diſ- 
charge of the ſaid Bond either from him or from the ſaid Kyr and 
Broun. 

This Day the Debate was again reſumed atthe Barr, and amongſt the 
Lords; and theſe Arguments were urged by His Majeſties Advocat. viz. 
Thar by the Rebellion Jus queritur Domino 'Regi, and that confiſcation 
ex delifto 15 upon the matter a Legal Afſignation, and equivalent to an 
Aſhgnation intimate : And if there were two Afſignations, and the Debi- 
tor being out of the Country,the firſt Afſignation had been intimate at the 
Mercat Croſs, and Pear and Shoar of Leith, and the Debitor having return- 
ed,the ſecondAſhigney had intimate his by way of Inftrument,and thereup- 
on the Debitor had 4ona fide made payment to him, the firſt Aſſigney 
notwithſtanding would be preferable: And tho the Debitor would 
be free in reſpe& of Payment bona fide, yet the firſt Aﬀſfigney might 
repeat the Debt from the ſecond as 7ndebire payed to him who had 
no Right;ſo that theKing and hisDonator havingRight to Staarts Debt,tho 
the Sum in queſtion had been payed toKyr andBroun(as it is not) « paritate 
rationis che Donator might repeat the ſame as indebite payed to.them; ſeing 
by the ſaid Inrerloquitor, It is Found, That an Aſtignation made by a 
Rebel, albeit before the Gift, cannot prejudge the King or his Donator, 
for the reaſon tforeſaid ; It follows neceſſarly, that the Affigney by vertue 
offuch an Aſſgnation hasno Righttothe Sum Aſſigned, and conſequent- 
ly, ifrhe Debtor pay the ſaid Sum box fide, tho he may be liberate, yet 
the ſaid payment cannot prejudge the King, or his Donator, but they 
may repeat the Sum belonging to them: And if it benot payed, but 
a Bond is renewed for the lame, as in this caſe, the Donator ought to be 

referred. | 

The Aſhgnation being null, as ſaid is, There can be no Innovation or 
Deed done by the Afigney who has no Right, in prejiidice of the King or 
His Donator; ſeing a Debt cannot be innovat but by a perſon having 
Right ro the ſame. 

The Law dots fo far favour Legal Diligence done by the Creditors of 
Rebels, thatthere are ſome Deciſiofis in their favours preferring their Di- 
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tzgence done before the Gift be declared ; but voluntar Deeds done by Re- 
belsin prejudice of His Majeſty, who has Jus queſitum, and of the Cre- 
ditor who has denounced ,are altogether reprobate ; And the Law being 
clear , and there being no Deciſion to the contrary in favours of Creditors 
in thecaſe of payment upon ſuch Afignations as are void in Law; the 
Donator ought to be preferred ; Otherways a Door ſhould be open to 
prejudge His Majeſty of His Caſuality, and Creditors of their Diligence, 
{eing the Rebel may aſſign, and upon ſuch voluntary Aflignations pay- 
ment may be made : And there ſhould need no Application to the Ex- 
chequer tor Gifts of Eſcheats, if they may be ſo eaſily evacuate by ſuch 
- practices: | | Fr | _— 
: It appears by Sir George MaxuePs Oath, and by his Bond, that the {aid 
Debt was not extinct ; ſeing Sir George did act inthe Afﬀair as a Truſtee 
and doer for the Stuarts; and their Bonds were neither Diſcharged, nor 
given back by the Aſhgneys, who had Ri to the ſame ; but were re- 
covered by the ſaid Sir George by his own means from Roxald Grahame. 

The Lords did adhere to their former Interloquitor, and did Fd that 
Creditors getting payment from Rebels, either by poinding or by Af- 
fignation before Declarator at the Doriators inſtance, doth ſecure the 
Creditor againſt the Donator ; And did alſo Fi, that in this caſe the 
firſt Bogds were extinct; and that the ſame being delivered to Sir George 
Maxael, before Declarator at the inſtance of the ſecond Donator, that the 
Affigney is preferable. Sir David Falconer for Veatch alteri Dalrymple, Char- 
tris, &c. Gibſon Clerk. 5, | 

This Deciſion appears to be hard, ſeing Declaratoria non tribuit Fus, 
but Declarat Jus quod eff: And the Horning being declared upon the firſt 
Gift, there needed not a Declarator upon the ſecond. Yide infra 12: 
February, and 10. Novem. 1675. inter eoſdem. 


D. 250. Douglaſs contra Fackſon and Grahame. 
| | 11. February. 1675. | | 
HE Lords Found, that a poinding is not lawful, unleſs it be begun 
| before the ſetting of the Sun; and what is to be done at that time, 
be all done and compleat before the Day light be gone. 


D. 25t. Lady Torwoodhead contra The Tennents. eod. die. 


'T HE Lady Torwoodhead having gotten Aliment modified to her by 
| the Lords of Council of 600 Merks yearly; and for ſurety of the 
ſame having gotten the Gift of her Husbands Literent Eſcheat, did purſue 
the Tennents for Mails and Duties. | 
It was Alledged for Florence Garner, That he had Right to the Lands 
Lybelled, and Mails and Duties of the fame by Compryſings and Infeft- 
ments thereupon expired. | | 
| It was Anſwered, "That the Mails and Duties of the Lands exceed the 
Annualrents of the Sums contained inthe Compryſing ; and by the A& 
of Parliament 1661. for ordering the payment of Debts betwixt Creditor 
and Debitor, where the Lands Compryſed exceed the Annualrents of 
the Sums containedin the Compryſing ; The Compryſers are reſtrifted 
to the poſſeſſion of tuch of the Lands dureing the Legal as the Lords of 
Sefſion ſhould think juſt: And that the expireing of the ſaid Florence his 
| Hhhhh ; Com- 
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Comprylings was interrupted by an Order uſed by Ednird Ruthven Son! 
to the Lord Forreſter. | We T2. 202 
It was Anſwered for Gairner, That the Lord Foreſter had nd Right th" 
the Reverſion of Torwoodhead's Lands; ſothat no Order uſed by him, as to/ 
theſe Lands, could be valid to interrupt the ſaid Compryſing : / Ad the 
{ajd Order neither was nor could be declared. or*” 
The Lords, In reſpeR rhe Lord Forrefter being principaland his Brother 
Torwoodhead Cantioner, both their Lands were Compryſed for the ſame 
Debt, and that the Principal may {atisfy the Debt,and extinguiſh the Cont= 
prying s to both his Wn and the Cautioners Lands, They Fou#4 that the 
{aid Order did interrupt the Compryling asto both. 1D 
This appears to be hard. y; Becauſe the ſaid AA of Parliament. indul- 
ges the favour foreſaid to the Debitors themſelves, upon the Conditions 
thereinmentioned, +2; That ghey ſhould ratify the Compryſers pofſeflion 
and deliver the Evidents; andthe ſame cannot be extended to Ponators. 
2. A Compryling cannor be intgtrupted, but either by Payment and 
iQtual ſatisfaQtion, or by uſingand declareing an Order of Redemption : 
Until which be done, the Comprylſing cannot be thought to be unexpired. 
Craigie Reporter. | 


D. 252. Kinnier contra © 12. February, 1 675. 


E |} HE. Lords upon a Bill given in by _  Kjnnier whohad 

obtained a Bozoram, and a Teſtificat of diverſe perſons: of. Credit 
that he - had become 1nſ{olvent upon'occafion of loſs and ill Debtors, and 
was otherwayes vertuous ; They difpenced with that part of the Decrect 
anent the wearing of the Habit. 


D. 253. Presbytrie of Duns. eod. die. 


HE Presbytrie of Dans having by Bill defired, That Letters of Horn- 
ing may be direC againſt certaih perſons Who had been cited as 
Witneſſes ; and did not appear before them. | | | 
The Lords did demiurr, In reſpe@ Letters of Horning ought not to be 
direct, but either by<otiſent of Parties, or by Warrand of Acts of Parlia- 
ment; As appears by AQts of Parliament, ordaining Horning to be dire& 
upon Sheriffs and Commiſſars Decreets, and Decreets within Burgh, 
and Admirals Decreets. 


D. 254. Cruick/hanks contra Watt. eod, die. 


T HE Lords Found, That a Diſpoſition being madeafter Inhibition, 
-  butbeforethe Regiſtration of the ſame, may be reduced ex capire In- 
hibitionit ; ſeing the Execution of the Inhibition doth put the Leidpes ir 
mala fide: And after the ſame is compleat, and thereby the Debitor and 
the Leidges are inhibirero give and take Rights, the Inhibition 7p/o mo- 
ments thereafter, is valide and perfe&t ; but reſolvitar ſub conditione, 
if it be not Regiſtrate in due time. Mr. Thomas Hay Clerk. 
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D. 255. Veatch contra T he Creditors of James Ker, 
and Peter Pallat. eod. die. 


T N the caſe abovementioned Veatch contra The Creditors of James Ker 
7 and Peter;Pallat ; It was farther BS. 61 for the ſaid Wilham Veatch, 
that he ought to be po becauſe by the AQt of Parliament 1621. Aſ- 
Gignations or other Rights granted by Bankrupts in favours of any of their 
Creditors, who had not done Diligence, and in prejudice: of a Creditot 
who had done Diligence by Horning or otherwayes, are void : And the 
Creditor who is partially preferred and ratified, if he recover payment 
he is Lyableto * pra : Andbythe AQ of Parliament iz Anno. 1592. 
anent the Efcheats of Rebels, Cap. 145. ; Aſfignations made ftante Rebellio- 
ze in prejudice of the Creditor, at whoſe inftance the Cedent is at the 
Horn, are Null ; and that theſaid Affignation made by Sanderſon in fa- 
vours of Ker and Brour, was made by him after he was at the Horn at 
the inſtance of David Rodger, Veatches Cedent: And the faid Aſſigna- 
tion being, Null for the Reaſon forefaid, all chat has. followed thereupon 
1s void. : 
1t was Anſwered, That the faid AQt of Parliament is only to be under- 
ſtood, in the Caſe when any voluntar Payment or Right is made in de- 
fraud of the tawful and more timely Diligence of another Creditor, hav- 
ing ferved Inhibition, ' or uſed a Hormng, Arreſtment, Compriſing, 
or other Lawful Mean to afte&t the Dyvors Land or Eftate; and 
that Horning is not ſuch a Diligence as does affeQ, being only perſonal 
Execution againſt the Debitor; and that the ſaid Debt of Sruarts was many 
years contracted by the Rebel after the faid Horning ; and that the ſaid 
Stewarts reſiding in Ireland, and their Bond being conceived after the ſtile 
of Exgliſh Bonds, did nor fall under Sezgerſon the Creditors Eſcheat, 
| Whereunto It was Anſwered, That by the faid ARt of Parliament, Bank- 
rupts, after they are at the Horn, cannot make any voluntar Right or 
Payment to.gratify or prefer other Creditors; ſo that there is no necefſi- 
ty to debate whether Horning doth affect or not; And yet the truth is, 
Horning isſuch a Diligence as doth afte&t, ſeing thereby all the Eſcheat- 
able Goods are aftected, and do belong to the King, and to the Creditor 
at whoſe inſtance the Horning is, who is preferable to the King, and has 
an intereſt in the ſaid Goods; and that what ever belongs to a Rebel, 
whether the time ofthe Rebellion,or at any time how long ſoever thereat- 
ter during the Rebellion, the ſame accrues to the King,and conſequently to 
the Creditor in the Horning ; and that »omina debitorum and Debts nor 
habent ſitum, but are perional Intereſts, and ſequuntur perſonam Creditoris, 
and if they be moveable, do fall under his Eſcheat, which is a Legal Aſ- 
ſignation, as ſaid is. 
The Lords enclined to prefer Veatch. But becaule ſome of the Lords 
in voting were zoz 1iquet, the Buſineſs was delayed. Vide ſuprs g. Febr, 
1675. inter eoſiem. And Vide infra 10. Nowvemb. 1675, 
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D. 256. Pariſhioners of Banchrie contra Their Miniſter. 
16. February 1675. 


N the Caſe of the Pariſhioners of Baxchrie againſt their Miniſter : The 

| Lords Found, That the AR of Parliament, 3. Seſſ. of his Majeſties if. 
Parl. cap. 20. Ordaining that ilk Miniſter ſhould have Graſs for one Horſe 
and two Kine, over and above their Gleb, Did import, That Minifters 
ſhould have the ſaid Graſs, or 20. /ib. conform to the faid AR; albeit 
their Glebs which they had formerly,did extend to four Aikers, and much 
more than would be Graſs, if the famewere left lee to that purpoſe, for 
a Horſe and two Kine. Some of the Lords were of a contrary Opinion, 
ſeing, by the Act of Par/. K. Jam. 6.' Parl. 18. cap. Whete there is no 
arable Land, 16. Soums Graſs 1s to be deſigned for the four Aikers which 
the Law appoints to be deſigned for Glebes; and upon the Ground fore- 
ſaid, Miniſters having 16 Soums Graſs, may pretend to have alſe much 
more Graſs deſigned to them as will keep a Horſe and two Kine, or 20 
lib. Hattoun Reporter. Hamilton Clerk. | 


D. 257. Binning contra Brotherſtanes. eod, die. 


ff exander Binning by Contract of Marriage with Margaret Trotter, 
was obliged to reſign a Tenement of Land in Favours of himſelfand 
his Wife in Liferent, and the Heirs of the Marriage in Fie5 and aceord- 
ingly Reſignation being made,Infeftment was taken to him and his Wife, 
and their Heirs forefaid. : | 

Thereafter the ſaid Margaret having deceaſed, there being only one 
Davghter of the ſaid Marriage Margaret Binning ; the ſaid Alexander 
married a ſecond Wife, and did oblige himſelf fo provide the Heirs of 
that Marriage to 10006 merks: And thereafter did induce the ſaid May- 
garet his Daughter of the firſt Marriage, after her Minority, to give a 
Bond, obliging her to reſign the abovementioned Tenement to which 
ſhe was to ed as Heir of Proviſion, to her Father, in favours of her 
ſelf and the Heirs of her own Body, which failzicing, in favous of Alex- 
ander Bizning her Brother of the ſecond Marriage and his Heirs whatſom- 
ever; and todo no Deed to prejudge him anent the Succeſſion. 

The ſaid Margaret Binning being thereafter Infeft as Heir of Proviſion 
to her {aid Father in the ſaid Tenement,did by Contraft of Marriage with 
William Brotherſtanes oblige her ſelf to Reſign the ſaid Tenement in fa- 
vours of her {elf and the ſaid William, and the Heirs of the Marriage ; 
whilks Failzieing his Heirs whatſomever ; and upon the ſaid Reſignation, 
ſhe and her Husband were Infeft. | 

Thereafter the ſaid 4/exander Birning her Brother did obtaia a Decreet 
20ainſt the ſaid Margaret and her Husband for implement of the faid 
Bond ; and for granting a Procuratory of Reſignation for reſigning of 
the aid Tenement, contorm to the ſaid Bond ; in favours of the ſaid Mar- 
paret her {elf and the Heirs of her Body, whilks Failzieing in favours of 
the ſaid Alexander : And in obedience tothe ſaid Decreet the ſaid Marga- 
ret and her Husband did reſign the ſaid Tenement : and Infefttment was 
taken to the ſaid Margaret and the Heirs of her Body, whilks Failzicing to 
theſaid Alexander: After the ſaid Margaret her deceaſc the ſaid Alexander 
did 
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did obtain Decreet againſt the Tennents of the ſaid Tenement for Maills 
and Duties, which being Suſpended by the faid William Brother/tanes and 
turned in a Lybel ; 1: was Alleaged tor him, that he ought to be preferred 
being Tnfeft long before the Purſuer, and 7. years in poſſeflion.: Where- 
unto 1t was Replyed, That the Detender was denuded ofany Right that he 
had by the Infeftment foreſaid in favours of the faid Margaret and her 
Heirs of Proviſion forefaid; and that the Purſuer had thereby Right as 
Heir of Proviſion to her. | FE. 

To which 1: was Dxplyed, "That being incarcerat upon the ſaid Decreet 
againſt him and his Wife (for Implement) he had reſigned for Obedi- 
ence as Husband, and Authorizing his Wife; but did not intend, nor 
could not be decerned to denude himſelf of his own Right, which he had 
for ſo Onerous a Cauſe by his Contratt of Marriage. | 

The Lords, having conſidered the Procuratory of Reſignation granted 
by the Defenders Wife and himſelf, did Fizd that he had granted the 
ſame, not only for Obedience, and for his Intereſt as Husband, but for 
his own Iatereſt, and as taking burden for his Wife; and ſo did denude 
himſelf of any Right thathe had, in favours of his Wife, and the Purſuer 
as Heir of Proviſion: And therefore preferred the ſaid Alexander. 

Upon the Debate, It was agitate amongſt the Lords, whether {uct 
Clauſes in Tailzies, viz. That no deeds ſhould be done in prejudice of the 
Heirs of Tailzie and Proviſion and theirSucceſſion,do import that the Gran- 
ter of ſuch Obligements ſhould not have power to diſpoſe of the Land that is 
Tailzied, and have that liberty which is 1nherent to Dominiam? Or if 

it ſhould import only, that they cannot break the Tailzie, or provide the 
Lands in Tailzie toother Heirs. | 

The Preſident was of Opinion that the Fiar could not diſpone nor do 
any other Deed : And that the {aid Clauſe wasnot reftriQted to the alter= 
ing or breaking of the 'Tailzie. Burt this point was not decided. | 


D. 258. Ratraw contra 15. February 1675. 


N Appearand Heir having, upon an Exhibition purſued by him to 
A the effect he might adviie whether he would be Heir, obtained 
the Writes to be exhibited 1n the Clerks Hands; did thereafter upon a 
Bill defire the ſamen to be delivered, pretending that he had uſe for the 
Writes for ſerving himſelf Heir ; and no other perſon could have any In- 
tereſt for keeping them but himſelf. 

The Lords granted the deſire of the Bill: Albeit ſome of the Lords 
thought, that the Writes could not be delivered to him, unleſs he were 
Heir, but only ſuch as he ſhould have uſe of for his Service upon a Ticket 
to the Clerk to redeliver the ſame, if he ſhould not be ſerved Heir within 
a certain time: And thatthe Creditors had Intereſt, ſeing the Appear- 
and Heir, if he ſhould reſolve not to be Heir, might embazle and put the 
Writes out of the way, in prejudice of Comprylers. 


D. 259. Hay contra Gray. 4. Fune. 1675, 


Merchant,having given a Commiſſion to a Skipper to carry a parcel 
of Salmond to Bordeaux, and upon the Sale of the ſame there, to 
bring home Wines and Prunes ; purſued the ſaid Skipper for the ſaid _ 
h I 1311 mon 
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ond and profite rhereof, and referred the Lybel to the Skippers Oath: 
And the Delahder having qualified his Oath in theſe Terms, viz. That 
being upon his Voyage to France, he was forced to go in to Hollaxdb 
Storm of Weather; So that he could not go to Bonrdeaux; And that he was 
forced to ſell the Salmond in Holand, and with the price of the ſame did 
buy a parcelof Cards and other Goods mentioned in his Oach, for the Pur- 
ſuers uſe; and having embarqued the ſame to be tranſported to Scotland, 
and in the interim Warhaving ariſen, the Ship and Goods were taken by 
the Dutch; and that he had done for the Purfner as for himſelf, and as 
other Merchants had done for themſelves; Which Oath being adviſed, It 
was debated amongſt the Lords, whether the Defender ſhould be Aſfoili- 
ed, inreſpe& of the Oath and qualification foreſaid? And It was Foxrd, that 
albeitthe Defender might be excuſed upon the account foreſaid, for not 

oing to Beardeaux and fulfilling his Commiſſion i» terminis, yet as tothe 

uying of the parcel of Cards with the produtt of the Salmond, and the 
embarqueing of the ſame for the Purſuers uſe, for which he had no order; 
he was to be conſidered as egotioram geſtor, and upon his own hazard ; 
and could not prejudge the Purſuer by diſpoſing of his Money; unlefs he 
were able toſay, that geſt atiliter both conſilio & eventu ; ſpecially ſeing 
he might have ſecured his Money in FaCtors hands, or tranſmitted the 
fame by Bills of Exchange, without employing or far leſs hazarding the 
ſame without order. Mr. Thomas Hay Clerk. 


D. 260. 8. June 1675, 
'T H E Lords yeſterday did Order, that in regard of the great abuſe in 


defiring and granting Advocations ſo frequently from Interiour 
Courts, to the great prejudice of the People, and the retarding and delay- 
ing Juſtice; that therefore the Ordinary upon the Bills may refuſe ro paſs 
Advocations, if he find cauſe ; but that he ought toreportall Advocations 
before they be paſt tothe whole Lords, ' | 


D. 261. Kyle contra Gray. eod. die. 


T HIS Day the Lords Found, That Advocations for Sums of Money 
within 200 Merks, could not be paſt upon any reaſon of Intquity. 
Caſtlehill Reporter. 

Some of the Lords in thecaſe foreſaid were of Opinien, that Advocati- 
ons ſhould not pats, tho the Proceſs had been for a Sum above 200 Merks - 
Becauſe Litisconteſtation had been made in rhe Cauſe; and after Litiſcon- 
teſtation there can be no Iniquity but by a Decreet; which ought to be 
Suſpended without Advocation. 


——— 


D. 262. Grant contra Grant. 10. June 1675. 


N the tion if « Bond ; the Bond being produced, and the De- 
tender refuſing to abide by the ſame, Certification was craved againſt 
the ſaid Bond, becauſe the Defender did not abide by the ſame: And the 
Lords were clear, that the Certification ſhould be granted for not abiding 
by the {aid Bond, tho it was produced ; but becauſe the Witneſſes in the 
Bond had been examined, and there being only two Witaeſles to the 
ſame, 


Po 
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ſame, they both dec]ared that they were impuberes, the one of 8. and the 
—_ of 9. Years of Age,. the time of the ſubſcribing of the Bond ; and 
the Subſcription was not like the Subſcription now uſed by them; and 
to their remembrance they were not Witneſſes to the ſame ; but were not 
poſitive that they were not Witneſſes. 

The bhords, in reſpeC&t of their Declarations, and that the Defender 
himſelf, did in effeQ, at leaſt preſumptively, acknowledge the falſehood 
of the Bond ; in ſua far as he did not abide by the ſame; Had an Impreſ- 
ſion that the Bond was falſe; and therefore they ous Certification for 
not abideing by the ſame : and did leave to the Purſuer, either to take 
our the Certification, or to 1nfiſt in improving of the Bond, or for decla- 
ring the ſame Null, as wanting Witneſſes, as he ſhould think fic: Seing 
without queſtion, tho the Witnefles did not fully improve ir, yet in re= 
ſpe& of their Age the time of their pretended ſubſcribing the ſame, and 
by their Declaration, they did not aftrudt the Truth of the fame; In which 
reſpe&, the Bond ought to be conſtructed, and looked upon as wanting 
Witneſſes, and ſo Null. Mr. Thomas Hay Clerk. | 


D. 263. Scot contra Murray. 11. June, 1675. 


A Suſpenſion being raiſed of a Decreet; Arreſtment was uſed at the in- 
ſtance of the Creditor, after the raiſing of the ſame; and upon that 
Pretence, It was craved by the Suſpender, That the ſame might be looſed; 
and ypon the Report of the Bill, the Lords having debated, Whether the 
ſaid Arreſtment could be looſed, being, upon a Decreet, though ſuf 
pended ? | 
; The Lords Found, "That tho a Suſpenſion be raiſed of a Decreet, yet it 
does nor ceaſe to be a Decreet, until it be taken away by a Decrect in fa- 
vours of the Suſpender; and that tho a Suſpenſion fiſts execution, yet the 
Creditor may arreſt ; {eing the Arreſtment is no Execution, but a Dili- 
gence and Remedy to preſerve the Debitors Eſtate ; to the effeQ thar af- 
ter diſcuſſing of the Suſpenſion, the Creditor may have execution againſt 
the ſame: And therefore They Found the Arreſtment could not be looſed. 
In this caſe, the Suſpender had conſigned the Principal Sum, but not the 
Annualrents; otherwayes if he had conſigned all, the Lords would have 
looſed the Arreftment ; ſeing the Confignation of the Money is ſufficient 
Surety to the Creditor. Mr. Thomas Hay Clerk. nf") 


D. 264. Auchenleck contra E. Monteith. 15. Fune 1675. 


Idow Aachenleck purſued the Earl of Mozteith, for the price of 
certain Ware for his Ladies Cloaths, extending ( conform to an 
Accompt) to the Sum of 17 4; lib. It was Alledged for the Earl, That the 
ſaid Ware was furniſhed, after he had ſerved Inhibition againſt his Lady 
that ſhe ſhould not contraa. Debt to his prejudice. Whereunto 1+ was 
Anſwered, That the ſaid Furniſhing was — the Ladies Cloaths, 
and albeit after Inhibition, ſhe could not contract Debt to her Husbands 
prejudice, yet the Earl being obliged to furniſh her Cloaths , and other 
Neceflaries ; he will be lyable for what is furniſhed to her neceſſarily. 
The Lords, ( upon the Report of the Debate foreſaid ) having confide- 
red the Inhibition, and that the execution of the ſame was not regiltrate; 
were 
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were of the Opinion, that the ſaid Inhibition was Null: But becauſe ir 
was not queſtioned by the Defender, they Ordained that the Reporter 
ſhould hear, what Anſwer the Defenders Procurators could make as to 
the ſaid Nullity, s 

It was thought hard by ſome of the Lords, That a Merchant, after In- 
hibition at the Husbands Inſtance, furniſhing boa fide to the Wife,ſhould 
be fruſtrate upon the pretence of an Inhibition ; ualeſs either the faid In- 
hibition had been intimate to the Merchant, or it were notourly known 
that the Wife was Inhibited ; ſeing ſuch Inhibitions are granted without 
any Ground either of Write, as Bond or Contract, or the dependance of a 
Proceſs ; but only upon a Bill and Defire ot the Husband, ſize cauſz CO mi- 
zione: And it were hard, That Merchants, when Perſons and Ladies of 
any Quality, come to their Shops for buying ther Ware, ſhould go tothe 
Regiſtersand try whether they be inhubite. but theſe Points were not de- 


cided. 


D. 265. Katharine McMillan Lady Logy contra Meldrums. 
16. June 16958. * 


Diſpoſition being granted by a Husband to his Wife of Moveables; 

A and ſhe in an Improbation of the ſame, being ut$ed to abide there- 
at; and offering to abide at the ſame as a Write truly delivered to her 
by her Husband : The Lords Found, That ſhe ought to abide at the ſame 
7mpliciter, and tho ſuch a Qualification may be allowed to Strangers and 
ſingular Succeſſors, who may be #» boa fide to take Aſſignations to Writs ; 
Yet Wives and conjunct Perſons and Relations, are in a different conditi- 
on, ſeing they are preſumed not to be 1gnorant of the Deeds and Tranſ- 
actions of their Husbands and Relations. Newbyth Reporter. Monro 


Clerk. 
D. 266. Thomſon and Halyburton contra Ogilvie and Watſon. 


cod. die. 


Di Thomſon having, by his Teſtament, nominate his Wife Execy. 
trix and Tutrix; and having left a Legacy to his Son of 5000. /ib. and 
having ordained his Relict to employ the fame upon Annualrent, in ſua 
far as he ordained him to be educate upon the Annualrent of the ſame: 
In a Purſute for the ſaid Legacy, and the Annualrent of the ſame, I+ was 
Alledged, That the Ex<cutrix could not be lyable for Annualrent: And 
It being Replyed, That ſhe was alſo Turrix, and Tutors are lyable after 
the firſt Term that they embrace the Office, tor Annualrent of the Pupils 
Means; and that having confirmed the Teſtament, by the Nomination 
foreſaid of her to be Tutrix, ſhe hath accepted the Office of Tutorie : And 
the Point at Interloquitor being, whether by confirming of the Teſtament, 
ſhe had accepted of the Office of 'Tutorie? Some of the Lords viz; 
Were of the Opinion, That by Confirming of the 

Teſtament, ſhe did not accept of the Office: Bur it was Found by the Lords, 
Thar having confirmed without Proteſtation that ſhe did not accept of 
the Oihice, eo zpſo ſhe did accept of the ſame: And tho ſhe had emitted 
ſuch a Proteſtation, it <buld not be allowed, ſeing ſhe was not only 
| named 
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named Executrix, but had a Legacy left her; and ſhe conld not accept 
the Office of Exccutry and Legacy foreſaid, and repudiate the Office of 
Tutory of. her own Child. | 

The Lords (in the Caſe foreſaid ) Thought, That if the Relict were 
able tomake appear, That having uſed all poſſible diligence, ſhe had not 
recovered Payment of the Defuncts Means; {he conld not be lyable for Anz 
malrent, but from the time that ſhe recovered the fame. Caſtlevil Rex 
porter. Monro Clerk, | 


D. 267. Gray contra Cockburn. eod. die. 


HE Lords Found, Tn the Caſe betwixt the Laird of Cockbary and Mr, 
William Gray Miniftet at Duns, That Cockbary, being lyable to pay 
certain Bolls of Victual betwixt Tale and Candlemaſs, might have payed 
the ſame upon Cardlemafs day: and that as he might have payed the ſame 
he might have made offer thereof: but that in all caſes of that nature, Pers 
ſons who are Iyable, and do make fuch Offers, are not thereby liberate as 
to the greateſt Pryces, unlefs the Partie be iz mora to receive the Victus 
al; either the time of the offer, or fix days thereafter. Caftlebil Reporter: 
Monro Clerk. 


D. 268. Heckford contra Ker, 17 June 1678. 


R.Hugh Kyr having granted Bond to Heckfords, for the Sum 

of 1000.,zerks; and being obliged thereby to pay the ſaid Sum with 
Annualrent at Martimaſs thereafter ; and for the Creditors ſurety having 
wadfſet by the ſaid Bond ten rudes of Land , to be poſſeſt for rhe annual- 
rent of the ſaid Sum, ſo long as the ſamen ſhould remaine unpayed : The 
Repreſentatives of the ſaid Mr. Hugh were purſued for 6 /b. as the inlake, 
whereof the Rent of the Land did come ſhort of the Annualrent of the 
faid Sum and for publi& burdens : who did alleadge , that the faid Right 
being a proper wadſet , and the faids Lands being poſſeſt by the Cre- 
ditor, the Debitor was not lyable , neither for Annualrent nor Pub- 
lick Burdens. 
The Lords Found, That the Bond being of the Nature foreſaid, and 
containing a proper Wadfſet ; fo that if the Duties of the Lands had ex- 
ceeded the Annualrent, the ſuperplus would have belonged tc the Credi- 
xor entirely ; and not been imputed in payment of the Principal ; the 
Debitor was not lyable either for inlake or publick Burdens: And thoin 
the beginning of the Bond, the Debitor was obliged to pay Annualrent, 
' yet the payment of the ſame was qualified, and to be underſtood accor- 
ding to the whole Trad of rhe Bond, viz. That the Duties {hould he al- 
lowed for payment of the Annualrent, and that the Creditor ſhould yo#- 
ſes, and have the uſe and «rizgwwis of the Land and Rents thereof for 
his Annualrent ; which is clearly a proper Wadſet. Newbwh Re- 


porter. Mr. John Hay Clerk. 
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D. 269. Colledge of Aberdeen contra The Town of 
Aberdeen. eod. die. 


\ Oftor Reid having by his Teſtament left his Books to the Colledge of 
Aberdeen, to be kept by a Bibliothecare; and having left for a Pa- 
trimony and Sallary tothe Bibliothecarethe Sum of 6000 Merks;and having 
named Mr. Robert Dounie his own Relation to be Bibliothecare ; and in 
cate of his refuſeal, having appointed anotherto be choſen by the Colledge: 
And the Maſter of the Grammer School, Mr. Robert Pater/oz being pre- 
ſented to the ſaid Office by the Colledge, purſued a Declaratos to hear 
and ſee it Found and Declared, that he has Right to the ſaid Office and 
Sallary. | . a” "T8 
It . jÞ Alledged for the Town of Aberdeen; That no Title was produc-- 
ed for the Purſuer but the Extra of 'Doftor Reid's Teſtament, bearing 
the {aid Mortification ; which could not be reſpected, ſeing the ſaid Ex- 
fra&t is out of the Books of the Commiſlars of Aberdeen ; and his Teſtament 
could not be confirmed, but by the Commiſlars of. Ed:zbargh, he hay- 
ing died out of the Country ; and therefore the ſaid Extract could not be 
conſidered, but as a Copy,and the principal ought to be produced ; And it 
appears,that there was never any Principal, bearing the Maſters ofthe Col- 
ledge to have the ElcQion of the Bibliothecare ; ſeing the Town of Aber- 
deen has been in uſe ſince the Mortification to preſent to the ſaid Office ; 
and by a ContraCt -in azo 1632. betwixt rhe ſaid Mr. Dounie and the 
Town, he is preſented to the ſaid Office by the Town ; to which DoQar 
Dur the Principal of the Colledge- was Witneſs, and the Executors no- 
minate likeways W itneſles. | 
The Lords Found, There was no neceſſity to produce the Principal, 
the Extract being a ſufficient Title : and as to rhe pretended Nullity, it 
wasnotJuris ; ſeing nor conſtat,that Dottor Reid died out of the Country: 
And if there were any Ground upon the pretence forcſaid, it were only 
of a Reduction. | | | 
It was Found alſo, That by the ſaid Teſtament, the Nomination of the 
Bibliorhecare did belong to the Colledge, and the poſſeſſion of the Town: 
without a Right cannor Found a Defence ix petitorio: and the Deed and 
Contra with Downie, and the Subſcription of the Principal, and of the 
Executors of Doftor Reid as Witneſſes, could not prejudge the Col- 
ledge. , | | 
Fhe Lords having conſidered the Tenor of the Mortification, which 
gives Power to the Colledge to Name in caſe of Refuſal of Dounie ; 
Found nevertheleſs, that the {aid Intereſt to Name and chooſe a Bibliothe- 
care was not. temporary and prima vice; Seing Wills of Defun&s were 
to be interpret benigniy, Eipecially in favours of Colledges; and there 
can be-no reaſon, why the Defun& ſhould have appointed the ſaid Ekeftion 
to be in manner foreſaid for the firſt time, and not thereafter: And if the 
Colledge had not the Right foreſaid, it {ſhould not belong tothe Town, 
but rhe Defunas Heir, who dorh concur with the purſute. Newbyth 
Reporter Robert Hunilton Clerk. 
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D. 270. . contra 18. June 1675; 


JN an Adjudication, the Appearand Heir being called, and his Advoz 
cates having compeared and deſired to ſee the Proceſs; It vas Alledged, 
That he had no Intereſt, having renounted, and that his compearing was 
only to retard the Purſuers Diligence, that other Creditors might come in. 
This point of form being reported, viz. Whether his Procurators ſhould 
ſee: Andif they ſhould ſee, whether 2 communi forma or not, or in the 
Clerks hands ? ; : 
Some of the Lords were of the Opinion, That being a Perſon neceſlar to 
be called, and being called, his Procurators ſhould ſee 2 communi forma, the 
Law making nodiſtinftion; and tho he had Renounced, yet he had 
Intereſt to ſee and object, whether the Purſuers Debt was the true Debr, 
or ſatisfied; and if it appeared that it was fafisfied, he may, notwiths. 
ftanding his Renouncaation, enter if he thought fit: And the Renoun- 
ciation may be queſtioned as falſe — | 
The Lords nevertheleis Found, That he ſhould ſee only in the Clerks 
hands within 24. Hours; tho it was urged, that if the Party were in 
Town, that courſe might be taken ; but the Party being ar the diſtance 
of 100 Miles, or any other conſiderable diſtarice, ſo that in ſo ſhort a 
time the Procurator could not get Information, it were better that in ſuch 
caſes the Proceſſes ſhould be ſeen i» commupi forma: For if Parties had pre- 
judice, they would apply again by Bills, which would occaſion greater 
trouble and delay. Redford Reporter. | 3 


D, 271. E. Weems contra Bruce. I23, une 1675. 


Bond being granted by the Earl of Weems to | Bruce 
A and his Wite Gaw, and the longeſt liver of them two, and to the 
faid Bruce his Heirs: and thefaid Gaw the Relid having intented a pur- 
ſute for payment of the Sum due thereby, 1: was Alleaged, 1t was preſcriv- 
ed, there being more than 40. Years Elapſed fince the granting. It was 
Anſwered, That the time of the Husbands Lifetime, the Bond did not 
preſcrive againſtthe Purſuer, being cled witha Husband, and fo voz wa- 
lens agere. : ck. 

The Lords, upon the Report made by my Lord . \awbyth, Did ex tens 
pore Find, That it did not preſcrive during the Husbands time: Tho ſome 
of them were of the opinion, that the caſe was of importance as to the Con- 
ſequence; and was to be further thought upon and debated, in reſpe& it 
cannot be ſaid, but there was a Perſon valexs apgere ever ſince the date of 
the Bond; the Husband dureing allthis tire being valers agere; and after 
his deceaſe,the Wife:. and the Husbands filence, being the Fiar, and the 
Perſon who had Right for the time, being joined with the Relift her ſi- 
lence; and both being joyned by the ſpace of 40. years; all the reaſons of 
Preſcription concurred in the Caſe , viz. That Debitors ſhould be ſecured 
after ſo long a time; and that there is preſumptio Juris, the Bonds may 
be made up, and nothing thereon done till all the witneſſes were dead : 
And that maxim contra non valentem agere, &c. is to be underſtood in the 
caſe, where there is not a perſon having, Right vaſers agere, by the ſpace 
of 4o years: Or in the Caſe of temporary and momentany Preſcriptions, 
| but 
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but not in Preſcriptions long ifſimi temporis:; Otherways,Preſcription,being 
the great Salvoand p—_—_ of People,might be eluded, and a perſon acquir- 
inga Rightof Lands, poſleſt by his Author peaceably, for the ſpace of 40. 
Years without any Interruption, ſhould not be ſecure ; ſeing it may be 
pretended, That the Husband, having been ſilent fourty Years, with- 
out any Interruption; his Wife , who pretends Right to the Lands by 
Liferent or otherways, 07 walebat agere during the Marriage. 


D.i29 2. Bruce contra Bruce, 23. Fune 1675. 


, Oftor Arnot having diſponed, to one of his Nevoys, an Annualrent 
Þ out of certain Lands belonging ro him; and thereafter having dif- 
poned to another of his Nevoys, the elder Brother of the Annualrenter, 
the foreſaid Lands: A poinding of the Ground was intented, at the In- 
tance of the Perſon who had Right to the Annualrent: And I: was 
Alledged, That the Diſpoſition of the Annualrent was never delivered h 
the DoQtor, but was beſide him the time of his deceaſe, and was vi3s 
2»odis gotten out of his Charter Cheſt,and given to the Purfuer: To which 
It was Anſwered, That the Purſuer had the Paper in his Hands, and it was 
preſumed to be delivered: And 240. Tho it ſhould be ſuppoſed, that 
the ſaid Right was amongſt the Dottors Papers the time of his deceaſe,yet 
the Door having made the ſaid Right publick by an Infeftment, and 
Seafin thereupon to the Purſuer,which was Regiſtrat; albeit he might have 
evacuate the ſaid Right by deſtroying the Diſpoſition, yet nevertheleſs 
having keeped the ſame by him undeftroyed, it ought to be conſtrued in 
Law, that being Uncle to the Purſuer, and having given the ſaid Right 
upon the account of the ſaid Relation, he kept the ſame by him to the Pur- 
ſuers behoove, unleſs it conld be madg appear, that the Doctor did any 
Deed to recal and evacuat the ſaid Right. 

" The Lords repelled the Defence of not delivery, in reſpe& of the An-« 
ſwer. Hation Reporter. Mr. Thomas Hay Clerk. 


D. 273. Dowglaſs of Kelbead contra Carlyle and others. 
eod, die. 


K Elhead purſued a Declarator of Non-entry, pretending that he was Su- 

X perior of the Lands libelled : In which Proceſs, It was Alledged, That 
he was hot Superior of the ſaid Lands, In reſpe& the Right libelled, rhat 
he had from my Lord Qxeersberry, was to be holdenof the Diſponer : and 
Queensberry being Superior to the Defenders, could not interpoſe another 
berwixt him and them : And upon the proponing, of the ſaid Alledgance, 
the Purſuer was forced to reply ,upon a Right to the Caſualities granted by 
a Paper apart by my Lord Queensberry to the Purſuer, and thereupon Pro- 
ceſs was ſuſtained: and decreet given tor the retoured dutie before the 
intention of the Declarator; and the full Avail and Rent of the Land af- 
ter the intention of the Cauſe. Of which, Suſpenſion being raiſed upon 
theſe Realons. 120. That, after Decreet of Declarator was recovered, 
the Superior and his Donator has Right to the Landsduring the Non-en- 
try ; and may remove 'Tennents,or uplift the Duties from them ; but be- 
fore Declarator, there could not be a Sentence tor Poinding the Ground, 
tor the full avail 240. "Tho the Ground could be poinded for the full 


avail, 
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Avail, yet the Purſuer has no Right but to the Feu-duties, even after the 
intention of the Cauſe, before the Purſuer did Found upon and produce 
the Aſſignation foreſaid,as his Right to the Caſualities; ſeing there bein 
a.queſtion whether my Lord  Qurensberry or the Purſuer had Right to the 
Superiority, and the Libel being only founded upon the Purſuers Right 
as Superior, the Detender was 2 bona fide, and could not enter nor be 1y= 
able for the full avail, until the Queſtion was cleared by produQtion of the 
ſaid Aſſignation : and therefore could not be lyable until the ſame was 
produced. | | | 
The Lords, As to the firſt Reaſon; Found, That after the intention of 
the Declarator of Non-entry, at the Inſtance of the Party having Right, 
the Detenders are lyable in the tull avail; and that the real concluſion of 
poinding the Ground for the ſame may be ſuſtained ; ſeing the Ground 
may be poinded for a Rent liquidate, as it was in this Caſe: and when 
Lands are not retoured, the Purſuer, even before Declarator, may crave 
Right to the Rents. As to the Second, The Lords were all clear; that 
the Defender was not lyable tor the full avail, but after production of the 
Title, whereupon the Purſure is ſuſtained : Bur it being moved, that the 
Defenders having proponed the ſaid Alledgance before the ſame was re- 
pelled, and decrect gwen out for rhe full avail,after intention of the Cauſe : 
{ome of the Lords were of the Opinion, thatthere was now no Remedy : 
Others thought, That there being a clear iniquity and prejudiceto the Party, 
aud the Lords being convinced of the ſame, they ought to do juſtice tothe 
party: And the queſtion being brought before them upon Suſpenſion ex 
jcon'inenti, and not ex intervallo, the Sentence no tranſiuit in rem judt- 
cat am; Whereupon ſome heat having ariſen among the Lords,while lome 
d:d plead the Credit of the Houſe, and the Security of the People, that the 
i;ecreets of the Lords iz foro ſhould be an ultimate and unqueſtionable 
Deciſion ; and others Thought and did repreſent, that the Honour of che 
Houſe, and Intereſt and Security of the People conſiſts in this, that Ju« 
ſtice ſhould be done, and no evident Tniquity ſhould be, without Reme- 
dy; Eipecually where a Decreet has not taken effe&, and become res ju- 
dicata, but is drawn in queſtion 1immediatly by a Suſpenſion. The Lords 
did demur , and decided not that. Point. Caftlehi/ Reporter. Gibſon 
Clerk. : 


D. 274. Hamilton of Munkland contra  Maxuel, 
eod. die. 


F F Pon the Report of Redford, betwixt Hamilton of Munkland, and 
i -- Maxuel, The Lords Found, That a Debt,due by a 
Perſon, who had diſponed his Land upon the account that a Manſe was 


built, and that he was reſting his Proportion of the Charges, is not deb+- 
rum Funai. Hamilton Clerk. | | 


D. 275. The Colledge of Aberdeen contra the Town of 
: Aberdeen. 24. June 1675. 


N the Cafe abovementioned, of the Colledge againſt the Town of 
Aberdeen, The Lords, having heard again a Debate in preſentia, Did 
adhere to what they had Found — LY d1d Declare Jas eligen- 
L FE 
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d; of a Bibliothecare to pertain to the Colledge. Yiae 17. June 1675. 
inter eoſdem. | 


D. 276. Earl of Lauderdale contra Lady and Lord Yefter. 
25. fune 1675, 


HE Duke of Landerdale having ſettled upon the Lady Teſter his 

Daughter, his Eſtate: and thereatter by Contra@ of Marriage be- 
twixt the {aid Lady and my Lord Teſter, concaining a Procuratory of Re- 
ſignation, whereupon Infeitment followed ; the {aid Eſtate is diſponed 
and reſigned by her, with conſent of her Father, and him for his Intereſt, 
in favours of the {aid Lady, and the Heirs of her Body of that Marriage; 
and theſe failzieing, of any other Marriage: With Proviſions contain- 
ed in the ſaid Procuratory ; And in ſpecial, that the ſaid Lands ſhould be 
redeemable by the Earl, upon a Roſe-noble ; and that upon an Order uſed, 
the ſaid Right in Favors of the Lady and her toreſaids ſhould be vaid : 
and two other Proviſions in Caſe of Redemption, viz. 10. That 
in Caſe the Duke of Lawderdale ſhould think fir ro redeem, that the 
Duke and his Heirs ſhould be lyable, and obliged to pay, ( likeas 
they bind themſelves by the {aid Proviſion, to pay ) ro the Lady and 
her foreſaids, beſides the Tocher, 7000. 1b. /terl. at the firſt Term after 
the Dukes deceaſe. And 240. Thar whereas by the faid Contra, 
the Lady, if the Eſtate had not been redeemed, was obliged to pay all 
her Fathers Debts and Legacies, ſhe ſhould be free of the ſame, in caſe 
of Redemption: Which Proviſions are contained in the Infettments. 

The Duke, having uſed an Order, and having intented thereupon a 
Declarator of Redemprion ; concluding that the Lands ſhould be declared 
lawfully redeemed , and that his Daughter ſhould be decerned to de- 
nude her ſelf; and to grant a Procuratory for Reſigaing; ſince ſhe 
was infeft by publick Infettmenr. ; 

It was Alledged, That as to that Concluſion, that ſhe ſhould renounce; 
there was no Warrand for the ſame; ſeing there was not a Reverſionin 
theſe Terms, that ſhe ſhould grant the Lands orderly redeemed and re. 
nounce; in which Terms, Reverſions, which are pat#2 de retrovendendo, 
are agdinarly conceived ; but that the Reverſion, whereupon the Order is 
uſed , is only a Proviſion contained 1n the ſaid ContraQ ot the Tenor fore- 
ſaid; with a reſolutive clauſe, in caſe of Redemption, which imports no 
Obligement upon the Lady, nor pattum de retrovendenao, but only Jus 
Rerrattas, and a Faculty and Power to the Father to Redeem; and in 
caſe of Redemprion, the expiring and Nullity of the Right. 

2. Ir was Alleaged, That tho the Lady were to Renounce; her Re- 
nounciation ought to be qualified and burdened with the proviſions con- 
tained in her Right ; and in ſpecial, with the foreſaid proviſion as to the 
ſecureing ro her 7000. /b. Sterl. and rhe other Proviſion foreſaid for ſe- 
curing her relief of the Debts. | | 

It was Keplyed, That as to the faid firſt Alledgance ; that zeſt in all 
ContraRs bearing Reverſions; whether in the formal Terms of a Re- 
verſion; or Proviſions upon the matter 1mporting a Reverſion : and 
ex ſtylo all Decreets of Redemprion do contain the ſaid Decer- 
niture ro Renounce: And the Duke being denuded in favours of his 
Daughter by publick Infefrment , the habilzs modas to return again to his 
Rig upon Redemprion, 1s upon the Reſignation, 
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As to the 2d. It was Anſwered, That the ſaid Proviſions are not in the 
Reverſion; and amount only to a perſonal obligement upon the Duke 
and his Heirs ; but not to be a real burden and incumberance upon the 
Right, - | | | | 

” to Debts, 1t was Anſwered, That there needs no other ſecurity 
for the Lady her relief of the ſame ; ſeing ſhe was to be lyable thereto in 
contemplation of the Right, if it ſhould ſtand effeQtual in her Perſon : 
And its provided, in cafe of Redemption,ſhe ſhould be free thereof. 

It was Dupljed as tothe ſaid proviſions; That the ſame, being in the bo- 
dy of the-Procuratory and Inteitment, are real; and they are inſert nico 
context with the proviſion, that the Lands ſhall be redeemable; and doe 
qual:fie the fame: And that notwithſtanding that it be provided, That 
incaſe of Redemption ſhe ſhould nor be lyable to the Lebts, yet ſhe may be 
in hazard to be overtaken as Swcceſſor 1 ualo Lucrativo; In reſpeRt, by the 
faid Right it is provided, that in caſe of Redemprion the faid 7000 1b. 
ſhould pub to her and her toreſaids, which being a proviſion intro= 
duced in her favours, and in effe&t in heu of the Eſtate, and being fo 
great, may fix upon hera Paſſive Title; as having gotten by her Father 
beſide her Tocher fo greata Sum ; which is not payable to her Husband, 
but to her and her foreſaids; and therefore could not Renounce, but with 
the burden of the ſaid proviſion for her Relief. 

The Lords Found, That ſhe ought to Renounce: Referving to her 
the foreſaid proviſion, as Accords. Caſtlehill Reporter. Gib/ox Clerk, 


D. 277. Tutor to the Laird of Aitons Daughter. 
eod. die, 


7 HE Tutor tothe Daughter of the deceaft Laird of Ayton, having 

[ craved by a Bill, that he might be warranted by an Order of the 
Lords, tofet the Pups Lands for. lets Duties than were payed tormerly ; 
feing the tormer 2ury cov1d not be gotten. 

The Lords, Thothey had granted the like defire in favours of other per- 
ſons upon Bills, thought, upon better conſideration, rhat it was fit to re« 
fuſe the faid Bill; icing upon ich pretences Minors may be wronged b 
their 'Lurors Authority ; andthe Lords have only a Juri/didtio comentio/a 
xn relation to Procelles or queſtions depending berwixt Parties ; but not a 
voluntar Jurisdiction, or power in relation to Adminiſtration of private 
Eitates: And ifthe Tutors Deed in ſerting pupils Lands were warrantable, 
the Law would ſecure him: And theretore lett him to do as he will be 
anſwerable. Reaford Reporter. 


D. 278. contra _ eod. die. 


| Oh a Report made to the Lords, concerning a Decreet of the Com« 

miſlars which was queſtioned upon Iniquity, becauſe it being urged, 
that Caution ſhould be Found in an Improbation, the Commiſſar did not 
Order the Party to find Caution. 

It was Debated amongſt the Lords, Whether Caution ſhould be 
Found or Money {hould-be conſigned, alſewell in AQtions as upon Ex- 
ceptions in Improbations? And ſome were of the Opinion, that Caution 
o; Conſignation {hould be in all queit.ons of Improbation; Whether 


by 
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by way of Exception or Ation, conform ro the AC of Parliament, Q- 
Mary. 7. Parl. Cap. 62. And ſome of the Lords were of the Opinion, that 
the Law being clear to that purpoſe, Conſignation ſhould be _ wherever 
ſuch Queſtions fall out either by way of Action or Exception: But the 
contrary was aſſerted by others, and they pretended Cuſtom ; but no- 
thing was inſtanced to verify the cuſtom; and tho it were, it ought 


not to derogate to {o clear a Law upon {o good Grounds. 
The Loras did not decide this point atthis time. 


D. 279. contra eod. die. 


ll Pon a Report made to the Lords concerning an Advocation ; urort 
that reaſon, that there was a Competition in the caſe upon double 
Rights: It was debated among the Lords, Whether the cauſe being un- 
doubtedly competent before the Inferior Judge, the pretence, that thers 
wasa competition of double Rights ſhould be a Relevant Ground of Ad- 
vocation: And ſome ofthe Lords were of Opinion, that in the general 
to Advocate upon that Reaſon, it were hard ; ſeing Inferior Judges their 
Turisdiction as to Cauſes competent before them, 1s founded upon their 
Rights ; ſo that they have alle good Right to the ſame as to any other pro- 
perty : And in Removings, and Aatiens for Maills and Duties, and 
others ſuch real Attions, when a Defence is founded upon a Right, or 
when Parties compear for their Intereſt; and produce Rights, it may al- 
wayes be pretended, that the queſtion is anent double Rights ; ſo that the 
Juriſdiction of Inferior Judges may be altogether evacuated : And the 
Lords,who have ſcarce time todecide Cauſes that are proper before them, 
ſhould be cumbered with Proceſſes that may and ought to be derermined 
by an Inferior Judge, contrar tothe Acts of Parhament, and in ſpecial the 
39 Att of ©. Mary her 6th. Parl. And the 8th, Att of His Majeſties 1jt. Payl. 
3. Seſſ. Diſcharging the Advocation of Cauſes, whereunto Inferior Judg- 
es areexpreſly appointed Judges: But if it ſhould be repreſented and 
appear,that there is intricaciein ſuch Cauſes, wherein there may be que- 
ſtion of double Rights, the Lords 1n that caſe may Advocate: Burt upon 
the prztence of double Rights, as to which it may berhere is no difficulty, 
there ought robe no Advocarion. Yet it was urged by 

that the Lords were in uſe to paſs Advocations upon the reaſon foreſaid : 
And albeit the pretence ofcuſtorne not being verified, and tho verified be- 
ing againſt Law, ought not to be put in the ballance with expreſs Laws 
founded upon good Reaſon and Common Law, yet the Bill was paſt. 


Redford Reporter. 
D. 280. Gilchriſt contra Murray. 26. June. I675. 


N a Proceſs for payment of a Sum due by the Defender, the Lybel be- 

ing referred to his Oath, and he having declared with a quality, 

viz. That as he was Debitor ſo he had made payment, partly in Money, 
and partly in Commodities and Ware. | 

, The Loras, Upon Adviſing of the Oath, Found, That the ſame not be- 

ing ſpecial as to the quality of Payment, viz. How much was payed 

in Money, and how much in Goods, nor being ſpecial, as to the quan- 

tity 
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tity of the ſeveral Goods ; did not admit the ſame : - but if it were made 
ſpecial, asto Money payed by him, it would be ſuſtained prozanto: And 
as to the delivery of Goods in fatisfaQtion of the Debr ; It reſolved in an 
Exception, and ought to be proven. Hamilton Clerk. 


D. 281. Livingſton contra Garner. eod. die. 


| A Bond being granted for payment of a Sum, and thereupon the Grans 
ter having ſuſpended in his own time; and a Decreet of Suſpenſi- 
on being recovered in his favours: after his death, his Son being of the 
ſame Name, was Charged, Denounced , and taken with Caption for 
the ſame Debt. | 
| The Lords upon a Bill, Did Fizd, That the Son ought to be free of the 
faid Debt : and in regard of the Chargers trincating and fraudful PraQtice, 
they modified 40. 1:6. to be payed by him, the one half to the Partie, the 
other half to the Poors Box. Gib/on Clerk. _ 


D. 282. Langlands Supplicant. _eqd. die. 


' Bankrupt having obtained a Bozorum, by a Bill deſired the Lords t6 
A diſpenſe with his wearing the Habit, in reſpeC& of an Atteſtatiori of 
two Perſons, that he had become irreſponſal, upon the account of Cauti- 
onrie, and other Occaſions mentioned therein ; which the Lords did : Al- 
beit ſome of their Number were of another Opinion, and did urge, that 
by the A&@ of Parliament, ſuch Perſons being infamous, and the Lords 
by an AC of Sederunt, having Ordained that they ſhould wear the Habit, 
as is the Cuſtom in all other Nations, that they may be known to be ſuch 
Perſons ; the Lords neither could nor oughtto diſpence with expreſs Laws 
and Statutes ;-and that no reſpect ought to be had to the Atteſtation, bes 
ing emitted by privat Perſons having no Authority, and not cited nor 
{worn to that purpoſe : and the pretence contained in the Atteſtation was 
moſt irrelevant. Gibſon Clerk. | 


D. 283. Birnie contra Montgomerie. 29. Fune 1675. 


A Purſute for making, up the Tenor of a Compriſing was ſuſtained, in 
reſpe& the Adminicles were molt pregnant: and in ſpecial the Ex- 
ecutiones were yet extant and entire. . Monro Clerk. | 
It is thought, that much Cautione and tenderneſs ſhould be uſed in Pro- 
ces of the Nature forſaid,. tor proving the Tenor of Compriſeings ; ſe- 
.1z Compriſeings are to be conſidered, either as Decreets or as Executions; 
and in efte&t, they are both upon the matter; In reſpe&t the Meſſenger 
j.ecernsand Adjudges, and Diſpones the Lands and others compriſed ; and 
rheretore the ſame ought to be ſubſcribed, both by the Meſſenger, who 
in ſubſidizm doth that which the Partie ought to do, and doth diſpone 
his Eſtate in fatisfaQtion of his Debt; and by the Clerk of the Compriteing 
as a Decreet: and the Tenor of Decreets cannot be proven but by Ex- 
tracts; And a Comprylſing being ( as faid 1s ) Proceſſus executivus, and 
ultimate execution ; it ought not ro be proven but per relationem Nuncij , 
and execution under the Meſſengers hands. And it werc hard that exe- 
cutiones ſhould be made up by witneſles , and probation of the Tenor ; 
M mmm m Selng 
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Seing there may be a nullity inthe ſame if they were extant : And thowit= 
"nefſes: may remember they had ſeen executions , they can hardly remem- 
ber upon the preciſe tenor of al} 'the words of the fame : And if the tenor 
of the executions might be made up ; there ſhould be no ſecurity ; Seing 
Preſcription , which 1s the greateſt Security of the People , may be eva- 
cuated, upon pretence that there was an interruption by the execution of 
a Suramonds ; but that the ſame being, loſt is made up by proving the Te- 
nor: and by an AQ of Parliment K. Jam. 6. Par. 6. cap. g4. Its Oradained, 
Thar the Tenor of Letters of Horning, and Executions thereof, is not pro- 
bable by Witneſſes: And there is parity, if not more Reaſon as to Com- 
priſings; whereby the greateſt Eſtates may be taken away, by a Decreet 
for proving the Tenor. 


D. 284. Hall contra Murray. 30. June 1675. 


Rreſtment being upon a-Decreet; and the ſaid Decreet being there- 
A after turned-ina Lybel; The Lords Found, That the Decreet ceaſ- 
ed to be a Sentence; and the Arreftment thereupon, is now of the nature 
of an Arreſtment: upon . a Dependence, and may be looſed. Gibſon 
Clerk. 


D. 28 5. Dunmure contra Lutfoot. eod. die. 


THE Lords in an Tmprobation Found, ( as they had done formerly int 

diverſe Caſes) 'That an ExtraCt our of the Books of an Inferior Court 
does nor ſarisfie the-ProduQtion: the queſtion being of a Write regiſtrate 
in the Books of the Canongate. Newbyth Reporter. | 


_D. 236 | Stewart contra Riddoch. eod. die, 


Ames Stewart of Aberſednoch,having obtained a Decreet Copnitionis C auſz, 
againſt John Riddoch, for implement of a Diſpoſition,granted by David 
Ridaoch his Grand-father : and thereupon having alſo obtained a Decreet 
of Adjudication, the ſame was ſtopt upon a Bill given in by ' Campe 
bel of Tarririck; pretending that he had a _— to a ContraCt of Mariage 
betwixt Alexander Ridaocn and his wite, as afligney conſtitute by the ſaid 
Mr. Atlexaxder , in whoſe favours the Granter of the Diſpoſition to Stewart 
was obliged by the ſaid ContraQ to diſpone to him the ſame Lands - And 
the Aſſignation granted by the ſaid Alexander Ridaoch, to the ſaid Campbel 
being queſtioned as falſe. | 
The Lords thought fit to hear both Parties on their ſeveral Adjudicati- 
ons; reſerving Improbation of the ſaid Afſignation: and with this Decla- 
ration, that it the ſaid Afſignarion ſhould be improven, the Decreet and 
Adjudication upon the {ame ſhould fall. 

Becauſe there was a Competition in Diligence, The Lords did wave the 
Debates in the Improbation; being mott as to that Point, who ſhould abide 
by the ſaid Aſſignation as true; ſeing the Aſſigney Campbel declared, that 
his Name washilled up in the fame without his Knowledge: and was not: 
concerned to abide by the ſame: and Mr. John Drammond of Megzginſ 
compearing, as having a compleat Warrand, and Commiſſion from the 
faid Mr. Alexander Riddoch,who was inBarbadoes,to proſecute the ſaid ARi- 
on, .which had been intented in Campbel's Name, offered to abide by the 
faid Aſſignation only as a Factor. Some 
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 Someof the Lords thought,that a Write being queſtioned as falſe; there 
ſhould be ſome perſon to abide by the tame upon their hazard ſimply ; 
and not with: ſuch qualities; ſeing rhe conſequence and hazard of per- 
ſons, that! abide by Writes queſtioned upon falſehood, if the fame ſhould 
be improven, 1s the. great bulwark and ſecurity-of the people againſt 
falſehood, which doth encreaſe daily; But this point was not decided; 


HD. 287... Clerk contra Stewart. eod, die. 
A Husband, by his Contra of Marriage, having got the Right of the 


= "FeOt a Tenement of Land ſettled upon him; his Wife having, re- 
ſigned the ſame for Infettment to him and her, and the Heirs of the Mar:- 
riage; whilks failzieing his Heirs. He and his Wife did thereatter enter 
in a ContraQt with another Siſter of his Wifes, who had Right to the 
equal halfof the ſaid. Tenement, . as Heir portioner with her Siſter ; by 
which Contra&there was a murual Tailzie with conſent of the Husband 
and the Right of Fie, that by the former Contra&@ was ſettled upon her 
Hisband, as faid is, was diſponed to the Wite ; in {ua far as both the Si- 
ſters, with conſent of their Husbands, were obliged to reſign their Reſpes 
Qtive parts, in favours of their Husbands and themſelves in Liferent; and 
the Heirs of the Marriage in Vie; whilks Failzieing in favours of the 
Wifes Heirs; Which Contra@ was queſtioned by a Reduction at the 
inſtance of a Creditor of the Husbands ; upon that reaſon, that the faid 
Right of Fie granted by the ſaid Contract betwixt the Husband and the 
Wite, and her Siſter, was in defraud of the Husbands Creditors, and 
null by the Act of Parliament 1621. In ſua faras the Husband had a iFie 
of the ſaid Tenement, by the Contra of Marriage berwixt him and his 
Wife ; which might have been afteted with Execution at the inſtance of 
his Creditors ; ad the faid Fie was given,by the ſaid late ContraR,ro the 
Wife, ſo that the Husband had only a Liferent  _ Fa: 

In this Proceſs, 1 was Alledged, 1. That the —_— Parliament did mi- 
lirate only in the caſe of Dyvors, and Difpolitions granted by them, 
And 2. Thatthe ſaid Act of Parhament doth only reſcind Alienations 
that are made without true juſt and neceſlary Cauſes; and that the faid 
Contract betwixt the Husband and his Wife,and her Siſter was made for a 
true and jv{t Cauſe ; and the Fie of the ſaid Tenement, which the Debi- 
tor had, was given away 1n reſpect of the Obligements of the faid Cor 
tract in favours of the Husband the Purſuers Debitor ; which was as equal 
as to advantages for the Purſuers Debitor, as they were for the other par- 
ty ; ſeing both the Siſters their parts of the Tenement were provid- 
ed in the ſame manner to the Reſpective Wives and their Husbands,. and 
the Heirs ofthe Marriage ; whilksfailzicing the Wites Heirs ; and that the 
Purſuers Debitor wasa perſon opulent for the time, according to his qua- 
lity ; and had ſufficiency of Eſtateand Moveables otherwayes, that might 
have ſatisfied the Purſuers Debt the time of the {aid laſt Contract, and 
thereafter : Sothatthe ſaid Contract being valide eb zzitio, it could not 
be taken away upon pretence, that thereafter the Husband became inſol- 
vent; ſeing it cannovbe ſaid, that the Husband did intend to defraud his 
Creditor, or that there were any fraud upon his part. | 

It was Replyed, That tho the caſe of Bankrupts and their fraudful pra- 
etices mentioned in the ſaid Act, being io frequent, did give occaſion _ 

alſo 
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Riſe to the ſame; yet it appears evidently jby the ſaid Act, that it was 

intended, that Debitors ſhould not be in a capacity to giveaway any part 

of their Eitate, ' in prejudice of their Creditors,toany perſon; In ſua far as 

the diſpoſitive words of the Actare in theſe terms, that in_.all Cauſes at 

the 207 A 9m of a true Creditor, the Lords will decern all Alienations and 

Rights made by the Debitor, to any conjunct perſon, without true juſt 

_ neceſſary Cauſes, and without a juſt price really payed ; the ſame be- 

ing done after Contracting of lawfull Debts from true Creditors ; to benull- 
without further Declarator: And the faid Act does not bear, that all 

Rights made by Bankrupts ſhould be Null, it being hard to give a Cha- 

racter and definition of a Bankrupt ; So that diverſe queſtions may ariſe 
anent the notion of Bankrupt; and what Debitors ſhould be eſteem- 
ed Bankrupt; and therefore for cutting off the ſame, the Attis conceiv- 
ed in the Terms foreſaid ; and annulls Diſpoſitions made by Debitors 
without an Onerous Cauſe: And the Lords,by the Statute ratified by the 
faid AR; do: declare, that they intend to follow and praGtiſe the Laws 
Civil and Canon made againſt fraudful Alienations in prejudice of Credi- 
tors: And by the Civil Law, all Rights and Deeds made and done in 
prejudice of Creditors without an Onerous Cauſe, are null, and may be re. 
{cinded «tone Pauliana; And the Law dorh preſume, preſumptione Faris, 
that they are fraudulent, being prejudicial to Creditors ex events & re: who 
are not obliged to ſay,that they are fraudful cofi/jo ; which is ix azimo and 
hardly can be proven. | 

As that point, viz. That the ſaid Contra&t was upon valuable conſide- 
rations; 1f is Replyed, That the taking of the Fie from the Husband, and 
giving the ſame to the Wife ; it's a Donation as tothe Wife in prejudice of 
the Creditor ; So that there is no Onerous Cauſe as to the Husband. 

The Lords, Upon Debate at the Barr and amongſt themſelves, did 
Fiza, that Debitors might diſpoſe ofa part of their Eſtate by way of Gift, 
and without an-Onerous Caule ; if they retain alſe much and more than 
would fatisfy their Creditors: And therefore they Found the Defence Re- 
levant, that.the Debitor had alſe much Eſtate beſides the Fie of the ſaid 
Tenement, as would fatisfy the Purſuers Debt. AQor Falconer alteri 
Stewart. Monro Clerk. Preſentia. 

Some of the Lords were of the Opinion, That the caſc,being of ſo great 
conſequenceas to the preparative ; it was fit to be thought upon: and 
urged theſe Reaſons. 1. That the Words and Letter of the Law ap-- 
pear to be clear, againit Deeds done by Debitors without an Onerons 
Cauſe. . 2. Tho our Law were not clear, yet in caſes of that nature, 
when we have not a Municipal Law, nor cuſtom to the contrary, we 
ought to follow, tho not the Authority, yet the Equity of the Civil Law, 
which is received every where, where there is no cuſtom to the con- 
trary : Specially, ſeing itis declared by the ſaid Statute mentioned in the 
AQ of Parliament 1621, That the Lords are to follow the Civil and Ca- 
non Law made againſt Deeds and Alienations in prejudice of Creditors. 
3. It is hard,to pur Creditors to diſpute the condition of their Debtors, the. 
timeof making Donations ; and whether they had effeAs and ſufficiency 
of Eſtate to ſatisfy their Debt, notwithſtanding the faid Deeds ; which 
may be unknown to the Creditors: It being ſufficient to ſay, that the 
Deed was without an Onerous Cauſe ; and that the Debitor became inſo- 
vent. 4- Ut a Debitor ſhould become inſolvent ex poſt faffo, tho the time 
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of the Donation,the reſidue of his Eſtate might have ſatisfied the Debt, 1 It 


is more juſt and reaſonable that a Donator, who has a Lucrative Title, 
ſhould rather ſuffer ex evext« than a Creditor: did 
argue to the contrair. 


D.288. Bonars Relitt contra His Repreſentatives. 2 .FJuly.16 75+ 


Bill of Advocation being Reported of a purſuite at the inſtance af 
A John Bonars Relict, againſt his Repreſentatives, before the Town 
of Edinburgh, for payment of 10000 Merks, conform toa Bond granted by 
him: The Lords did Advocate, not ſo much in reſpect of the importance 
of the Cauſe, the Town being competent Judges ; but becauſe there was 
an Improbation depending betore the Lords, upon the ſame purſuite of 
the ſaid Bond : And cont:zgentia cauſa non debet dividi; and doth Found 
"tbe Lords Jurisdiction to Advocat to themſelves all Queſtions concerning 
the {aid Debt. 


D. 259, Earl of Dundonald contra Glenagies, and the 
Earl of Marr. eod. die. 


Tack of the Teinds of Klmarancch being ſet by the Abbot of Cam- 
A buskenneth, to Sir James Erskine for his Lifetime; and for the Life- 
time of his Heir Male ; and after the deceaſe of the Heir Male, for the 
Litctime of his Heir Male ; and two 19 Years thereafter : 'The Earl of 
Duzaonald,having Right by progrels to the ſaid Tack,puriued a Spulzie of 
the Teinds. 

It was Alledged, 'T hat the Tack is expired : And if the Earl of Dayx- 
donald will condeſcend and prove that the ſaid Sir James had an Heir 
Male ſurviving ; the Detenders w1ll offer to prove that two 19 years had 
expired ſince the deceaſe ot the laſt Heir Male. 

The Loras Found, That the Puriuer ſhould condeſcend upon - an Heir 
Male, and prove that he ſurvived the ſaid Sir James: And if he ſhould 
condeſcend and prove, that the Detender ought to prove (as faid is) that 


the Tack was expired: And did Aſſign to the Purtuer and Defender to 
prove Reſpective. 


D. 290. Mr. Henry Moriſon. 3. Fuly. 1675. 


Pon a Bill againſt Mr. Henry Moriſon ; Tt was deſired, that in re- 
|Y {pect he was an Advocate and Member of the Houſe, he ſhould 
ſfummarly deliver certain Goods enrruſted ro him by the Ccmplainer : 
And It was Alleaged tor him, That the Complainer ought to intent an 
Action iz communi forma ; And the Intereſt,that he had in the Houle as an 
Advocate ſhould give him Right to any priviledge that belonged to an 
Advocate, but ought not to put him 1n a worſe caſe than other Subjects, 
who could not be forced to detcnd upon {uch Bills : And the practice, thar 
the Advocates ſhould Anſwer fummarly wo Complaints againſt them, 1s 
only in relationto their Truſt and Office, it they retuſe toexhibite or 
deliver Writes entruſted to them : And the Truſt mentioned in the Bill 
was only to him as quilibet, not as an Advocate. 
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D. 29 I. contra cod die. 


A Diſcharge alledged granted by a Miniſter toone of the Heretors of the 
Paroch of a part of his Stipend, was quarrelled as falſe; and did ap- 
pearto be vitiate; 1n a proceſs at the inſtance of the Miniſter for his Sti- 
pend: Andthe uſer of the ſame being urged to abide by it, did offer 
to abide by it with a quality, viz. That the payment not being made by 
the Heretor himſelf, (but by his Tennent who took the faid Diſcharge in 
the Heretors Name) he did abide by the ſame a Write truely delivered by 
the Tennent. DE 

The Lords did not ſuſtain the ſaid quality ; Unleſs the Heretor would 

produce the Tennent, and abide by the ſame as being truely ſubſcribed 
and not vitiate ; which the Tennent did. | 
@ 


D. 292. Key contra Her Creditors. eod. die. 


T HE Purſuer of a Bozoram, having given her Oath, that there was 
- no fraudulent Decd done ſince the Diſpoſition, whereby the 
Purſuer ceſſerat and Diſponed 0-74 bona. 

It was urged, That the Purſuer ſhould declare alſo, that no frandulent 
Deed had been done by her to defraud the Creditors, whether before or 
after the Diſpoſition ; which was refuſed by the Lords; in reſpe& thatthe 
ordinary Oath given by ſuch Purſuers did run inthe Terms forefaid, that 

' they had made no fraudulent Right ſince the ſubſcribing| of the Diſpoſi- 
tion : Some of the Lords were of Opinion, that the Purſuer ſhould have 
declared, that ſhe had done no fraudulent Deed at any time ; ſeing ceſio bo- 
zorum is an extraordinary remedy,indulged to perſons who are become lap- 
ſrupon ſome extraordinary occaſion, without their own fault or fraud,and 
upon that account deſerved favour; which was not to be given to frandeto- 

. res who at any time had taken indircct wayes to prejudge their Creditors : 
And if the Purſuer, the very day before ſhgſubſcribed the Ceſfion and Dif. 
poſition, had madean anterior Right to prejudge her Creditors, it were 
moſt inconvenient and abſurd, that her Oath ſhould only be received in 
theſe Terms, that ſhe had made no Diſpoſition or fraudulent Deed fince 
the granting of the Diſpoſition in favours of the Creditors : And as to the 
pretence of cuitom and the conception of the Oath; it ought not to be re- 
{pected ; ſeing it cannot be ſaid, that the Oath of Bankrupts, in the Terms 
that it is now urged, was deſired and refuſed ; and ifthere had been any 
defect in the conception of the Oath it ought to be helped. 


D. 293. Bairdner contra Colzier. eod. die. 


N a Proceſs forabſtratted Multures: The time of the adviſing of the 
Cauſe, theſe points were debated amongſt the Lords, viz. Whether 

or not, the Right ofa Miln, being Feued by. the Abbot, ia theſe Terms 
cum aſtrittis multaris, did import aſtriction of all the Grains growing ; ſo 
that theſe that were aſtricted ſhould be Lyable to bring all the Corns that 
grew upon the Lands to the Miln ; and in caſe any ſuchbe. ſold the Here- 
tors and their Tennents ſhould be Lyable for aſtricted Multures: And 
2. There being Decreets recovered at the inſtance of the Feuar of the 
Miln 
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Miln, againſtthe Feuars of the Lands, for abſtratted Multutes of grana 
creſcentia,if the ſame ſhould import Aſtriction as to all ſuch Granes, tho 
neither the Right of the Feuar of the Miln, nor of the Heretors of the 
Lands be expreſs of gran creſcentia; but only of the Terms foreſaid cam 
aſtriftis multuris, | | 

Some were of the Opinion, as to the firſt point, That a Feu of a Mil 
in the Terms foreſaid cum aſtrictis multuris ſhould import nothing elſe but 
that they that were within the ſucken and aſtriction ſhould be lyable, only 
to grind at the Miln all ſach Corns thatthey ſhould have need and occafion 
to grind; Seing Thirlages are a moſt odious ſervitudeand oughtto be taken 
ftritly : And Multures being Moliture and due for rinding, they ought 
to be underſtood only in the caſe of Corns which the Feuers do bring to 
the Miln to grind; or which they have need and uſe to grind; and yet 
abſtra&t and go to other Milns : Otherwayes there ſhould be no difference 
betwixt the Aſtriftion of gra creſcentia, and an ordinary aſtrition: 
2. The caſe in queſtion was of a Miln Feued by the Abbot ot C alroſs, and 
of Lands likewayes Feued by himſelf after the Feu of the Miln, and the 
time of the Feu of the Miln Lands being the Abbots own, either in mainſ- 
ing, or ſet to Tennents ; It cannot be thought, that the Aſtrition was in 
other terms than ſuch as Tennenrs are in uſe to be aſtricted to their Ma- 
ſters Miln ; and beſide the Teind and*Secd, and the Duty payable to the 
Maſter ; which being payable to the Abbot the time of the Feu of the 
Miln was free of aſtriction ; the Tennent having the refidue of the Rent 
for entertaining ofhis Family, and for defraying the Charges of the La- 
bouring, and Servants Fies; and other neceſſar Expences which could 
not be defrayed otherwayes, but by ſelling ſome of the Corns growing : 
Tt cannot be conceived that the Abbot or any other Maſter would aſtrict 
his Tennents in theſe Terms, that they ſhould be lyable for dry Multures, 
except it were expreſt, and that the Aſtriftion had been granorum creſcen- 
tium, Yet rhe Lords did demurras to this point, In reſpect it was vehe- 
mently urged by that the Aſtrictions in the Terms foreſaid 
ought tobe underſtood of grana creſcentia ; otherwayes it ſhould be in the 

wer of theſe who are aſtricted, to ſell all their Corns, and to buy Meal 
for their Family, and {o to elude the Thirlage: Albeit It was Anſwered, 
'That it was not to be preſumed that Feuers or Tennents would do-fo; and 
if they did, they ought to be lyable for abſtracted Multures efteirand to 
ſuch quantities as were neceſlary,and they werein uſeto grind for their Fa- 
miles. 

Another point was Agitated and debate amongſt the Lords, viz. 
That the ſaid Decreets could not be obtruded to the Defender ; ſeing 
neither he nor his Author was called to the ſame, and res was #»ter al:os 
aa: Butthe Lords did not decide theſe points, but recommended to 
ſome of their number to endeavour to ſettle the Parties. | 


D. 294. Oliphant contra . 7. Tuly 1675. 


Oliphant deſired an Advecation from the Town 

Court, upon theſe Reaſons, vis. 1. That the Lybel was to be 
proven by the Defenders Oath which he was to qualifie. And 2. That 
the Defender was to prove a Defence by the Purſuers Sons Oath, who 
was 
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was out of the Country ; and the Town could not give a Commiſhon for 
taking his Oath: Both which Reaſons were thought not to beRelevant and 
the Advocation refuſed ; In reſpect all Judges ought to receive Oaths 
with intriaſick qualities, and Commiſſions may be direct by any compe» 
tent Judge. 


D. 295. Lord Halcartoyn contra Robiſon. July 1675. 


'T| HE deceaſt Lord Halcartous being oblidged, by Contract betwixr 
| him and his deceaſt Father, to Infett Miſtreſs Margaret Falconer 
his Siſter, in an Annualrent of the principal Sum of 10co Merks out of the 
Lands of Halcartoun redeemable upon 1000 Merks : And to pay the prin- 
cipal Sum upon Requiſition. Sir Patric Falconer inmediat Younger 
Brother and Heir of Line to the ſaid Mrs. Margaret, Aſſigned the ſaid Sum 
and Contract in favours of Robert Robertſon; And the fad Robers having in= 
tended Action againſt the now Lord Halcartoun as repreſenting his Fa- 
ther, It was Alleaged, Thar the ſaid Sum being conqueſt in the perſon of 
the ſaid Miſtreſs Marparet, it did not belong to the Heir of Line, bur ro 
the immediat Elder Brotheras Heir of Conqueſt. 

The Lords, having heard the Cauſe zz pre/entia; and being reſolved to 
decide the queſtion, betwixt the Heir of Line and Heir of Conqueſt, as 
to Heretable Bonds, bearing ſuch Obligements to Infeft ; which had been 
often before in agitation, but never decided bur the time of the Exgliſh ; 
Did Find, that the ſaid Bond and Sum did belong to the Heir of Conqueſt, 
who would have ſucceeded, in calc the Right had been perfeQed by an 
Infettment. 

Some of the Lords were of the Opinion, That Bonds of that Nature 
ſhould belong to the Heirs of Line, for theſe Reaſons. rx. That the Heir 
of Line is General Heir and Succeſſor in univerſum Tus, tam ative quan 
paſſive, and is lyable to the On-us Tatele, and other Burdens; and peres ques 
onus, penes eundem emolumentum ;, unleſs the benefit of Succeſſion be provided 
otherways, either Proviſione hominis, 1n che Caſe of Tailzies; or Legs, 
and there is no Law ſettling upon the Heir of Conqueſt, the Right of Suc- 
ceſſion as to Heretable Bonds, whereupon no Infeftment has followed : 
And the Law of che Majeſty, is only 
in the Caſe of Terre & 1 enementa & Fenda, as appears by the very Words - 
of the ſaid Ancient Laws; and by Craig and Skeen de Verborum ſignifica- 
tone, in verbo Conqueſtus, and wverbo Breve de morte anteceſſoris. 2. As 
Bonds cannot be called Heretage, fo they cannot be eſteemed to be Con- 
queſt; Herecage being properly Lands, wherein a Perſon ſucceeds as 
Heir to his Predecefſor: and it the Heir of Conqueſt, who is now found 
to have Right to ſuch Bonds, ſhould deceaſe, tho the famen would de. 
ſcend and belong tothe Heir of Line, yet ſuch Bonds cannot be called 
Heretage : And Minors 9#z n0# tenentur placitare de hereaditate paterna,could 
not plead the fame Priviledge in the caſe of Heretable Bonds. 

3. Landsand Feudacangnly beſaid ro be Heretage, or to be Conqueſt, 
when Parties have a real Right to the ſame by Infeftment ; but as to 
Bonds, they do not ſettle Js iz re, but at the moſt, a Jas ad rem. 

4. Compriſings, Diſpoſitions, and Reverſions, being more of the na- 
ture of Conqueit, eſpecially Reverſions, which are _ Rights, and do 
milicate, -aor only againſt the Granters, but ſingular Succeſlors, do 
deſcend 
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deſcend and pertain to the Heir of Line, and not to the Heir: of 
Conqueſt. | 

D. 296. Peatch contra Pallat. 10. November 1675, 


» - 


HE Lords, in the Caſe beforementioned ( February 9 and 12. 1675) 
Veatch againſt Pallat, having reſumed the Debate; and it appearing u- 
pon Tryal, that the Common Debitor Sazaer/op, the time of the granting 
of the Aſſignation in ango 1662 in favours of Ker and Brown, was not 
only Rebell but was in effect Fallitus and Lapſus: They preferred Veatch 


to Pallat. 


D. 297. Gibſon contra Rynold and Taylor. 16. Novem- 
| ber 1675. 


A Diſpoſition being rnade by a Woman cloathed with a Husband, of 
4 her Liferent of a Tenement, redeemable upon the payment af a 
certain Sum» within a ſhort Term thereinmentioned allanerlie; A 
Decreet of Declarator of the expireing of the Reverſion was obtained; 
and thereafter a Decreet of Removing at the inſtance of the Perſon Infeft 
upon the ſaid Diſpoſition, againſt the {aid Woman and her Husband: 
Whereof a Reduction and Suſpenſion being raiſed, upon that reaſon that 
the ſuſpender was cloathed with. a Husband the time of the expiring of 
the ſaid Reverſion, and of the ſaid Decreets; ſo. that oz walebat agere nor 
uſe the Order of Redemption: and the Husbands Negligence in ſuffering; 
the Reverſion to elapſe, and rhe faid Decreets tobe ebtained, ought not 
ro prejudge her; ſeing ſhe was content yet to purge by payment. of 
the Sum contained in the Reverſion. | | 

The Lords, upon Debate amongſt themſelves, had 'theſe Points in 
conſideration, viz. 10. Whether or not a Redemption, being limited 
and temporary (as ſaid is) in the Caſe foreſaid ; there may be yer place, 
after the clapſing of the Term, to purge: And ſome of the Lords were of 
the Opinion, that Reverſions being /tri#; Juris, there can be no Redem- 
Ption, neither in the caſe of Legal nor Conventional Reverſions, after e- 
lapſing of the Term ; nor place to purge: But this Point was not decided. 
2. It wasagitat, wheth<r a Woman cled with a Husband, may be heard 
to purge, upon pretence that zoz walebat agere: as to which Point, ſome 
of the Lords did demurr, and it was not decided: The Letters being 
found orderly proceeded upon an other Ground, viz. In reſpect of the 

Decreet- 7 foro contradictorio:; But it is thought, that ſuch Reverſions 
ſhould expire even againſt Women cloathed with Husbands, ſeing it can- 
not be ſaid that they are in the caſe of Minors and oz walentes agere, be- 
cauſe they are cloathed with a Husband ; And by the contrary , having 
the aſſiſtance and advice of their Husbands, they are more able to go 
about their Aﬀairs : And if-cheir Husbands refuſe to concur, they may 
.apply to:the Lords, and deſire to be authorized by them. Strathard Re- 
porter. Moxro Clerk. | | N : 


'D. 298. - | Halyburton of Innerleith. 17. November. 1 b7s. 


| HE Lords , upon a Bill preſented by  Hatybarton late of 
"i |  J1nerleith Prijoner in Edinburgh tor Debr, did permit , that until 
Oo000 
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January next , he ſhould in the Day-time go out with a Keeper ; the ma- 
piſtrates being lyable if he ſhould eſcape; This was done upon pretence, 
that he intended to ſettle with his Creditors , which he could not do un- 
leſs he were allowed the Liberty foreſaid : But ſome of the Lords were 
of the Opinion , that the Empriſonment of a Debitor, being the ultimate 
lenoth of Execution ; and not only ca/todie cauſa, bur in effeCt that redio 
and fetore carceris , Debitors may be driven to take a courſe with their 
Creditors ; That therefore the Lords had not power ro give any Indul- 
getice or Permiffion , contrare to Law , and in prejudice of Creditors, 
without their confent. | 


D. 299. Mr. Vanſe. 18. November 1675. 


Aptain Martine being purſued before the Admiral, for wrongs done 
(; by him in taking free _— and Goods , upon. pretence that he 
was a Caper ; and that the ſame belonged to the Kings Enemies: * and 
having defired an Advocation, the Lords rhought fit thar he ſhould find 
Caution: and becauſe he refuſed, and pretended he was not able, did come 
' Mit him: and thereafter he having eſcaped out of the Tolbooth of Edin- 
burgh ina diſguiſe, and in Womens Cloaths; Mr. Yanſe, Keeper of the 
Tolbooth, did give ina Bill, repreſenting, That there being to great a 
number of Priſoners, upon account of Conventicles, and for Criminal 
. Cauſes, and the ſaid Captain: being incarcerate, not for a Crime, bur for 
not finding Caution, he was 7 boys fide not to look upon him as a Perſon 
that would efcape: and there being ſo many Perſons who had acceſs to 
other Priſoners to furniſh them Meat, and upon other Occaſions, the faid 
Captain his Eſcape, in manner foreſaid, was ſuch, as the moſt faithful and 
_ diligent Keepers _ have been ſurprized and impoſed upon : and there= 

fore did deſire that his Cairiage might be tryed by the Lords ; and if they 

ſhould find him innocent, that he may be cleared. | | 

It was thought by ſome of us, That the Deſire foreſaid, reſolving either 
-in an Abſolvitor, or a Declarator of his Innocency; The Lords could not. 
give a Sentence as to Either in Form ; unleſs either there were a Purſute a- - 
gainſt Mr. Yayſe, at the Inſtance of the Perſons concerned ; or a Declara- 
tor at his inſtance, againſt them being called : and any Sentence that the 
Lords ſhould give, the Parties concerned not being called, will be no ſe- 
curity to the Petitioner: And whereas it was pretended, that this being 
an Incident, and a Dependance before the Lords, they may proceed upon 
It, as acceſlory tothe {aid Dependence. 

It was Thought, That the ſuffering the Priſoner to eſcape, tho it had a 
dependence upon the Proceſs, yet could not þe called an Incident, but a 
deliFum, whereupon did arile a ground of Attion againſt the Petitioner, 
both at the inſtance of the Town of Edinbargh, who were direftly lyable 
to Creditors for the eſcape of Priſoners; and at the inſtance of the Parties 
concerned : and therefore their Intereſt and Action could not be prejud- 
ged in ſoſummar a way upon a Petition ; rhey not being called : Where- 
as ſuch AQions, being both of importance as to the marter, and of diffi- 
culty and 1intricacy, do require not only citation of Parties, but all the or- 
dinary Solemnities of Proceſs , both for introduceing and diſcuſfing the 
ſame, Vide infra Novemb. 23. 

D. 300. 
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D. 300. : Warden contra Berry. 20. November 1675. 
HE Lords Found , That an Arreſtment upon a Decreet, after it 


was ſuſpended , may be looſed upon Caution. Done upora Bill. 
Hamilton Clerk. 7 


D. 301. Vanſe contra Sandilards, 23. November 1675; 


"N the Caſe abovementioned , concerning the Eſcape of Captain Mar- 
tine , and the Bill given in by Patrick Vanſs ; which was given up 
ro Sandilands Commiſſioner for the parties concerned , and to his 
Procurators to fee and anſwer this day : It was Repreſented for Patrick 
Vanſs, That Keepers of Priſons are 1n effe& Depoſirarij ; and that Priſon- 
ers are entruſted and depoſitate ts be keeped by them ; And in Law Depo- 
ſitarias tenctur only de dolo & lata culpa ; and the Petitioner could be char- 
ged with neither: And the Priſoners Eſcape, in a diſguiſe ; is ſuch, as 
might have ſurpriſed and impoſed upon the moſt circumſpect and diligent 
Keeper : And diverſe Inſtances, from Lawyers and Story, were adduced of 
Efcapes of that narure , of priſoners in diſguiſe ; and of the Impunity of 
Jaylors being free of Fraud , and any acceſhion to the ſame: Whereunto 
k was Anſwered, That the Keepers of Priſons arenot Depoſrarij ,but pub- 
lick Servants and Officers; and in all caſes of any Truſt or Charge, when 
the ſame is not gratuitous and daztis cauſa, but likeways cauſa acciptentis, 
and «bi. intervenit merces, theſe who are truſted rexentur preſtare culpans lee 
viſſimam: And ſeing it cannot be ſaid, that the Priſoner eſcaped vs majore, 
which could not be reſiſted ; nor c4/# fortuito, which could nat be foreſeen 
or prevented , the Keeper, and his Seryants, for whom he ſhould anſwer, 
cannot be faid to be free of capa: And albeit quevii cauſa rxcuſat 4 pens, 
where there is no dolus, and' the Inſtances adduced do militat only to that 
purpoſe; it cannot be inſtanced either at home or abroad, that Magifſtrats 
and c«ſtodes Carcerum under them, were found not to be lyable iz» /ubſid:- 
«m, for damnage and intereſt for the eſcape of Priſoners: and yet the 
Lords enclined to free the Petitioner : and that it may appearto be done the 
more warrantably, they ordained him and his Servants to be examined 
concerning their Knowledge of the {aid Eſcape. 

Some of the Lords were of the Opinion, That it was to no purpoſe to 
examine the Parties themſelves ; and tho they had Charity for the Petitio- 
ner,that he was not conſcious or acceſſory to the ſaid eſcape,yet thar heand 
hisServants, for whom he ſhould anſwer, could not be thought to be free of 
culpa and negligence; and that is was hard,for ſecuring him from prejudice; 
tounſecure the People: and if tucha preparative ſhould be ſuſtained,it would 
be of dangerous Conſequence;and not only a prejudice, but a diſcouragment 
to the People, if after the extremity of Diligence and Trouble, Priſoners for 
Debr,or upan other accounts,ſhould eſcape 7mpune,upon ſuch pretences:And 
it was remembred,that upon the Occaſion of the Indulgence,and Favour to 
Keepers of Priſons in Edinburgh, there had been of late diverſe Attempts 
and Eſcapes; and in this inſtant Year, one being 'taken for a High-way 
Robber, and impriſoned in Edinburgh, had eſcaped without any Cenſure 
or Puniſhment of the Servants of the Houſe., Yiae ſupre Novem- 
ber 18. | 

.D. 302: 
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D. 302. Mr. James Eleis contra Fobn Hall and others. 
24. November 1675. 


N a Suſpenſion of multiple poinding, at the inſtance of Mr. James Eleis 
of Stainhopmilns againſt John Hall and the other Creditors of Miſtreſs 
Maſterton and againſt the Creditors of James Maſtertor ; It was Found, that 
Miſtreſs Maſtertoz the ReliQt, not being confirmed Executrix Creditrix to 
her Husband; her Husbands Creditorsare preferable as to any Goodsand 
Debts extant and undiſpoſed of, which belonged to her Husband ; In re- 
ſpeQ albeit the Right of the ſame was eſtabliſhed in the-perſon of the Exe- 
cutrix, yet they did pertain to her as Executrix, and as having a Truſt 
and Office ; And to the effect the Teſtament may be Execute ; and what 
is confirmed ſhould be made forthcoming to all Parties having Intereſt ; 
and conſequently to the DefunQs Creditors, and not her own: And the 
Executrix has notan abſolute property in the Goods confirmed, but only 
qualified and for Adminiſtration, and to the effeQ foreſaid, 
2. | It was Found, Thata Servant, for his Fies, is not priviledged and 
preferable to other Creditors. 
3. James Maſterton having granted a Bond for payment of a conſiderable 
- Sum, after his own and his Wifes deceaſe, in caſe he {ſhould not have 
Children of his own —_ It was Alledged, "That the ſaid Bond, being 
withoutan Onerous Cauſe, and not being effectual until after his deceaſe, 
as ſaid is, and failzieing of Heirs of his Body ; was of the nature of dons- 
#i0 mortis cauſa, and could not affect the Relicts part: Whereunto- It was 
Anſwered, that the ſaid Bond being granted when he was #7 /iege pouſtie, 
and had power as Dominus to diſpole of his Goods, or to grant Bonds 
which might affect the ſame; The Relict could have no Legitime, but 
of the free Gear : the faid Bond and other Debts being ſatisfied. "160 
Some of the Lords were of the Opinion, that the Bond ſhould affect 
the haill Goods : But others thought that 1t ought to affect only the De- 
functs part; ſeing thereis a Commumon betwixt Husband and Wife ; and 
albcit the Husband is ſaid to be Dominus, and has full Adminiſtration of 
the ſame, ſo that he may diſpoſe thereof, and grant Bonds for Onerous 
Cauſes; yet he cannot,in prejudice of the Communion and the Wifes In- 
tereſt foreſaid, diſſipate and give away the ſame by fraudulent Donati- 
ons, of purpoſe to prejudge either the Relict or rhe Children of their Le- 
gitime : Bur this point was thought fit to be heard and debated in pre- 
ſentia. | 


D. 303. Forbes of Colloden contra. Roſs and others. 
26 i i 26. November 1675. 


Decreet, at the inſtance of Forbes of Colloden againſt Robert Roſs and 
others, before the Commiſlar of Roſs ;' being queſtioned upon 

that Ground, that the ſaid Commiſlar had committed Iniquity | in Repel- 
ling Relevant Declinatures ; whereof one was upon the account of his Re- 
lation to the Purſuer, being the Commiſſars Uncle : - And an other was 
upon account of the nature of the Action, Alledged not to be conliſtorial; 
and the ſubject of the, Proceſs, rho it had being proper —_—— yet. 
ing 
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being far-above the Sum of 200 Merks,was ſuch,as by the Regulation, the 
' Commiſſar could not be Judge in : ; And likewayes in reſ-e&, that the 

Commiſlar did aſſume to himſelf a Power to modify a great Sum, extend- 
ing to above 6000. /ib. tor the Charges the Purſuer had been at in prote- 
cuting a Plea by warrand of the Defenders, and wherein he and they 
were concerned : And the ſaid Modification was upon'no other Probati» 
on but. the Purſuers Oath ; and that the modifying of ſo large a Sum did 
belong ex nobili officio to the Lords of Seſſion privative. - | . 

Some of the Lords were of the Opinion, That the Commiſſar,notwith- 
ſtanding of the Relation foreſaid, could nor be declined ; ſeing there is no 
ſtatute that- Judges may bedeclined upon that account : - 'And by theA& 
of Parliament 212. K, J4. 6. His 14. Parl.  Anent the Declining of the 
Lords of Seſſion ; There 1s no other Relation that can. be a Ground of Decli- 
.. nator,but where the Judge is related toeither of the Parties, as Father, Bro- 

ther,or Son: And yet others were of the Opinion, that a Nevoy,being of ſo 
near Relation,- may and ought to be declined ; In reſpe&t by the Com- 
mon Law, perſons of that Relation are moſt ſuſpe&t; and cannot be 
Judges: And by the faid Law, a Judge may be declined upon any 
Ground that may declinea Witneſs ; and there is more reaſon to decline 
Judges than Witneſſes, ſeing there may be penury of Witneſles, and 
they may be ſo neceſſary,tho related to the Parties, that others cannot be 
Found : And thefſaid AQ of Parliament, as all Acts of Parliament;: efj 
cially ſuch as are correQtory Juris communis, ought to be taken ftrict ; 31 
and cannot militate, .bvt in the caſe therinintended and expreſt ; And 
the ſaid Actis upon ſpecial conſiderations, in-Relation to the Lords of Se 
fion, and particularly, of the Eminent Integrity that is preſumed, '-and 
ought to be in the Supreme Judicatory. | 

' - The Lords, without entering upon the Debate of the ſaid other points, 
xurned the Dcereet in a Lybel. Forres Reporter. Clerk, - 


D. 304. Anderſon of Dowhill _ contra Lowes. 
27. November. 1675, 


| JJ iam Gibſon did Diſpone to William Norvel tus Son in Law and Et5- 
Zabeth Gibſon the pos 1g Daughter, certain Aikers near Glaſpow ; 
which thereafter the ſaid William Norvel did Diſpone to Thomas Norvel his 
Brother; And by a Right from the ſaid Thomas thereafter did pertain to 
Anderſon of Dowhul. | | of 
But Joh# Lowes, having thereafter Marryed the {aid William Norvels 
'Relict Eliſabeth Gibſon; and having,upon an Aſſignation to a Debt of the 
. faid WilkamGibſon, adjudged the ſaid Williams Right from his Appearand 
Heir: 'And having purſued an Improbation and Reduction of Dowhills 
'Righr; and in ſpecial of the foreſaid Diſpoſition made by the ſaid William 
Gibſon to the ſaid William Norvel; Dowhill was forced to purſue forprov- 
ing the Tenor of the ſaid Diſpoſition, which was out of the way; and 
which he pretended to have been in the Handsof the ſaid Elizaberh Gib= 


Jon; and to have been abſtracted by the ſaid John Lowes her ſecond Hus- 
band; intending to patch up the Right foreſaid ; And theſe Adminicles 
bein Lybelled, viz. Thar the ſaid E/:zaberh Gibſon being purſued at the 
inſtance of the ſaid Thomas Norvel before the Court of Gls/gow, for Exhi- 
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bition of that Diſpoſition ; the ſaid E/izaberh, for obtaining a Suſpenſion of 
the Decreet of Exhibition recovered againſt her, did confign in the hands 
of Heyry Hope the ſaid Diſpoſition and other Writes ; and that thereafter 
the faid Thomas Norvel, upon the ſaid Diſpoſition, did obtaina Decreet cog- 
zitionis cauſa, before the Baillies of Glaſgow; In which the ſaid Diſpolt- 
tion is mentioned as produced : And thereafter the faid Thomas" did alſo 
obrain an Adjudication of the {aid Aikers, wherein alſo the ſame was pro- 
duced : And that there is an atteſted double of the ſaid Diſpoſition, 
which is written by James Galbraith Agent, and atteſted by two famous 
Notars. | 
The Lords admitted the Summonds to Probation ; And diverſe Wit- 
neſſes being Examined, and in ſpecial the ſaid James Galbraith, and theſe 
who were Servants to the Clerk of the Court of Glaſgow, the time of the 
obtaining of the ſaid Decreets Cognitionis cauſa, Adjudication, and others : 
After much debate, before adviſing, iz przſentia, and amongſt the Lords 
themſelves; Some of the Lords were of Opinion, that purſuites,of the na- 
ture foreſaid, being of ſo great importance, and tending to make up a 
Right to Lands which may be of great value; The Adminicles ought to be 
in Write and moſt pregnant; and that in this cafe, tho there mighr be 
ground of preſumption, yet it cannot be ſaid, that there are clear Admi- 
nicles in Write; In ſua far as the atteſted double cannot be conſidered as 
an Authentick Write, and it wants a datc : ' And as to the Decreet of 
Adjudication, tho it mention the produQtion of the. Letters of Diſpoſition, 
yet it appears by the Depoſitions of the Witneſſes, and it was granted at 
the Barr, that the principal Diſpofition was not produced, but only an 
atteſted Double, and needed not ro be produced ; rhe Decreet cognitionis 
cauſa being ſufficient to inſtruEt the Purſuers Title in the Adjudication : 
And as tothe Decreet Cognitionis canſa,that it is not a ſufficient Adminicle, 
ſeing both it and the Decreet of Adjudication,bearing the ProduQtion in 
the ſame Terms, there might have been the ſame miſtake in the De- 
creet Cognitionts cauſa, that 1s conteſt to have been in the Adjudication, 
viz. "That the Atteſted double — only produced, yet the ProduQtion 
is made to bear the Diſpoſition ; and there being ſo ſhort a time betwixt 
the Decreet Copgnitionis cauſa which was the 13. February, and the Adju- 
dication which was on the 24. of the ſame Moneth, it is to be preſumed 
that the atteſted double has been produced in both: And ſeing in ſuch 
purſuits for proving of Tenors re# geſte veritas ought to be proven; yet 
it does not appear, by the. Teſtimonies of any of the Witneſſes, that the 
knew thatthere was a Diſpoſition truely ſubſcribed by the faid W:1lians 
Gibſon to the ſatd William Norvel,and a pretended Diſpoſition might have 
been produced the time of the obtaining of the ſaid Decreets ; and might | 
be truely doubled ; 'and yet beatalſe Write: And it were of a dange- 
rousconfequence, upon ſuch pretences and Adminicles, to make up an 
Authentick Write, to have the force of a principal Diſpoſition as to all 
effeQs ; eſpecially it being conſidered, that even Extrafts do not ſatisfy 
in Impi-bations, tho out of the Regiſters of the higheſt Judicarories; by 
reaſon that Parries concerned will be prejudged of the means and indi- 
re& Articles of Improbation, ariſing upon the ſight and produQtion of 
principal Writes, by compareing Hand-Writes and Subſcriptions and 
others: And if Tenors, being made up, ſhould be of more force than 
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ExtraQts, there ſhould be. the ſame Inconvenient and hazard to. the: 
People ; and a Door ſhould be openedto.contrivances;.” if after Papers are 
produced /n Judgement, they fhould be deſtroyed of--purpoſe, and the 
Tenors of the fame ſhould be: thereafter made up: by a Decreet, which. 
ſhould fatisfy the Production in Improbations. =_ - —— 

'The Lords thought fir again to. Re-examine the ſaid James Galbraith, 
before they ſhould proceed to Sentence ; ide 15. February 1676, inter 
eo/dem. 


D. 205. | Blair contra Kinloch. 3ZO. November 1675 : 


f R. George Blair, being called in an Adjudication at the inſtance of : 
M Kznloch of Gourate, as Superior of the Lands craved tobe Adjudg- 
ed; did alledge that they could nog be Adjudged, becauſe they did be- 
long to him by a Diſpoſition, and Reſignation thereupon, a4 remanentians: 
It was Anſwered, That Adjudications are now ' in. place of Compryſings ; 
and as ſuch Debates were not competent againſt Comprylings the time of 
the deduceing of the ſame, ſo they ought nor to. be.admitted againſt Ad- 
judications ; feing Comprylers and Adjudgers, do. Adjudge or Compriſe 
upon their own hazard : And if the Debitor has any Right or Intereſt, 
it ought to, be Adjudged ; and it he has none, there js no prejudice roany 
perſon. ; 

The Lords Found, That there being no Competition of Creditors, and 
no hazard of retarding the Purſuers Diligence upon that account ; the 
Defender being called might propone the faid Defence ; and ought nor 
to be put to Trouble and Charges to appear in any other Proceſs for Mails 
and Durics, or Removing ; Eipecially feing he was content, that if the 
Purſuer had a Reduction, as he pretended, of his Right, that it ſhould be 
diſcuſt preſently ; and tho he had no ReduQiion, that what he could fay 
againſt his Right ſhould be heard and difcuſt by way of Reply. Forret 
Reporter. 


D. 306... Mr. Vanſs contra Sandilands. I, Dt 1675, 


N the caſe abovementioned 18. and 23. of November. Vanſs contra Saudis 
lanas.' The Lords having Examined the Servants of the Tolbooth and 
Captain Martines Wie, Found that Mr. Vasſs being tree of any ſuſpition 
of Fraud, or Knowledge and acceſſion to rhe eſcape of Captain Martiz 2 


ought not to be Lyable to any hazard for the ſame. 


_ D. 307: Barchy contra Arbuthnet, 3}. December t675. 


f > Ollonel Barclay, having produced iz rerminoa Relaxation unregiſtrate, 
Q__ for proving a Defence, Founded upon the Relaxation, Ir was Alled- 
ged before the Lord of the Outer-houſe, that the Term ought to he cir- 
cumduced: Whereunto 1: was Anſwered, That it could not be cireum- 
duced, ſince he'had produced the {aid Paper, and Aviſandun ought to be 
made, that the Lords might adviſe, whether jt proves or not. 
The Loras Found, That in ſuch Caſes, where poſſibly a blank Paper,or 
a Paper of an other nature than that which was to be produced, is produ- 
ced zz termino; the Judge may and ought to circumduce the Term n 
where it is evident, that fuch Papers are produced, not to ſatisfy, =_ to 
C ay 
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delay and abuſe the Judge: But in this caſe, ſeing it was found, That 
Collonel Barclay had produced ſufficiently .ad victoriam cauſe, ſo that there 
may be ſome ground of doubt and debate ; The Lords Found, That it was 
competent only the time of the adviſing. Gosfoord Reporter, 


D. 368. Lady Mouſwel contra the Creditors of Mouſwel. 
| eod. die. 


P* a Suſpenſion of multiple Poinding againſt Ages Rome Lady Mouſ- 
well and her Children, and Donglas of Dornick, and the other Creditors 
of Mouſwell; The ſaid Lady deſired to be preferred for an Annualrent of 
1000. merks yearly, wherein ſhe was infeft : I: was Anſwered by the Cre- 
ditors, that ſhe had Right only to-an Annualrent of 800 merks yearly, hav- 
ing reſtricted her ſelf to 800. merks , by a Contrat and Agreement be- 
twixt her and her freinds of Mo«ſwel/: Whereto It was Repled , That 
the Reſtriftion was perſonal in favours of the Heir of Mouſwell , and intui- 
tz of the Obligements contained in the ſaid ContraQt ; that the Friends 
ſhould undertake the Sums mentioned in the ſaid Contratt reſpe#ive which 
they had not done: And albeit 1: was Daplyed, that the Minute does 
bear a poſitive and abſolute Reſtriction, and Renounciation of 200 merks, 
and that there is no Proviſion or Clauſe irritant in the Minute, that if the 
Obligements upon the-other Contratters were not fulfilled that the Reſtri- 
Qtion ſhould be void ; Yet The Lords preferred her for the whole Annual- 
aent , Notwithſtanding of the Reſtriction toreſaid : Which appears to 
be hard , Seing ſome of the Creditors, who did compete with the Lady, 
were not ContraQters and obliged by the ſaid Contratt ; And the foreſaid 
Reſtriction was not in favours of the Creditors who were obliged by the 
faid Contra&t , burtin favours of her Son the Heir ; And the benefite there- 
of doth accrue to his Creditors who had compryſed ; and does in effe& 
redound to the advantage of the Heir,and his Succeſſors ; Seing the Cre. 
ditors will be the more eaſily ſatisfied, the burden of the Ladies Liferent 
being reſtrifted, as ſaid is: and the other Creditors, who had not fulfilled 
their Obligements, may be purſued tor implement of the ſame: And it 
is a great inconſequence, that becauſe they had nor fulfilled their part, that 
therefore the Ladies part, which was fulfilled and execute, ſhould become 
void: and the pretence, that the Reſtriftion foreſaid was cauſa data now 
ſecuta is of no weight; ſeing the cau/a was the Obligement of the Credi- 
tors, which they might be compelled to fulfil. Hatton Reporter. | 


D. 309. '# uninghame contra Maxwel. eod. die. 


APond being ſuſpended upon a Reaſon of Compenſation, viz. That the 

Suſpender had deburſed diverſe Sums(conform to an Accompr)for the 
Charger : and the ſaid Reaſon being refered to the Chargers Oath, and 
deferred back again tothe Suſpenders Oarh ; it was debated among the 
Lords, 4 q#o tempore Compenſation ſhould be ſuſtained ; whether from 
the time of the deburſements, or from the time rhe ſame was liquidat and 
cleared by the Suſpenders Oath. And it was Foxnd, That Compenſation 
ſhould be ſuſtained from the timeof the Deburſements: ſeing the ſaid Sums 
then grew to be due. 


Debts 
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©;:Debts being illiquid, either becaute;not conſtitute by Wr-ze gr Deereet; 
or becauſe: they are not due in, Money but1n; Victual, or ſuch ltkez.which 
muſt be iquidar, as to the Prices and Value, before there.can be any -EXE- 
aition-for the ſame;-the Queſtion may be of greater ditfigulty as. thelaft, 
ſeing-comperſatio:1s /olutio, and ipſd jure. minath;. whereas a Debt in-Mo-. 
ney, cannot beſa:d to be payable, and tar leſs to be payed. an Victual, un- 
leſs the Creditor be content ta be latished that way. le 7 
D.-310. Dalling contra McKenzie... 77 December: 1675: .:. 
A Woman is underſtood to be prepoſita negotiis domeſticis; fo, that for 
the Proviſion of her Houle, ſhe may take from Fleſhers and Baxters 
and others ſuch Furniſhing as is neceſſary: and her Declaration and Oath 
may be taken, and ought to betruſted astortie fame: and the Husband 
is preſumed nottoknow the particular'Quantities :- -ar theſe who do fur- 
nh, are not obl:dged to enquire , whether. her!Husband' has given her 
Money ſuiFcient to provide 'his Houle it ſhe be a Perſon'thar is' not-inhi« 
bite : ſeing the Husband has a-remedy, if. he has any fuſpition that ſhermay 
abuſe and wrong him, and may inhibite-her. 'Gl/erdoick Reporter, + ** 


D.:.3 11. . Sheriff of. Perth .conffa:: ©, 2.1 end des 6; 


I T was Found,: Thas the; late Proclamation, femitting Fines due up- 
* on the contraveening of Penal Statutes, ought to bg extended to Ryots 
and Fines, upon the committing of the {ame betqre 17" Proclamation; 
the Perſons being thereafter Convitt betore the Sheriff. Glendoich Re- 


porter. . . 5Y | | | 
D..312.. Lord Arniſtoun contra Patrick Mutray of Deuchar. 
3 on 8. December 1675. 


TX 7 Hen Lands are pretended to be thirled to a Mill, the Heretor has 
WV ood- intereſt to; purſue an Improbation againſt the Heretor 
of the Mill, of all Rights and Writes, bearing expreſs conſtiturion of the 
faid Servitude: But that Geheral,v:z. That the Detender ſhould produce all 
Writes,which may import Thirlage, ought not to be ſuſtained; in reſpe&t 
' there may be Writes importing T1 hurlage conſequentially, which the De- 
fender is not obliged to know,what the import of the ſame may be; and 
it were hard, that-upon pretence of {uch an Intereſt, rhe Defender ſhould 
make his Charter Cheſt patent ro the Purſuer : and the Purſuer has a Re- 
medy, if he apprehend that the Detender may trouble him, upon pretence 
of Writes, which may import conſequentially 'THirlage, he may torce 
him to produce the ſame, by intenting a negatory Action and Declara- 


tor of Freedom. | | 
D. 313. Laird of Wanfray. eod. die. 
I HE AQtof Parliament againſt ProteCtions. 34.Seſ. of His Majeſties 1/7. 


" Parl. Cap. 3. giving Power to the Lords of Seſſion, and Exche- 


quer, Privy Council, and Jnſtice General, to grant ProteCtions to per- 
ſons ſummoned to appear before them ;, is only to be underſtood in that 


Qqqqq caſe, 
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caſe, when they are obliged to appear perſonally to give their Oaths, or to 
beWitneſſes ; and cannot appear by.Procurators: And ſuch ProteQtions 
ought not tobe granted upon pretext,that Proceſſesof Compr and Reckon. 
ing andothers cannot be managed without their own preſence: And this 
Was _—— a Bill given in by Johnſtoun of Wamfray ; whereby he de. 
fired a Protection. = | 
And yet itis thought, that in ſome caſes,” where it 1s evident that there 
isaneceſfity of the Defenders preſence to give Information in the point of 
Fa&, eſpecially in general Attions of Compt and Reckoning, ProteQtions 
ought to be granted. 


D. 314. Veitch contra Hamilton. 9. December. 167 5- 


A General Aion of Comptand Reckoning, at the inſtance of Pupilsand 
Minors Poſt tutelam & curatelam, againſt their Tutors and Curators, 
is not conſiſtorial and competent to be purſued before the Commiſlars; 
where the import of the Action exceeds the Sum and value to which the 
Commuſlars may be Judges: And the pretence,that there are diverſe Ar- 
ticles, and none ofthem doth exceed the ſaid Sum is of no weight; ſeing 
the Reply of articulatus Libellas is only in the caſe, where the Debitor is pur- 
ſued for diverſe Sums, which in effe&t reſolves in diverſe Actions: Where- 
as atio rutele is but one general Action and upon one Ground, viz. The 
Defender is Lyable as Tutor and Curator, whatever and.how many ſo« 
ever the Articles of Intromiffion be : And upon the Ground foreſaid, the 
purſuite before the Commiſſars was Advocate. Newbyth Reporter. 


D. 315. The Creditors of fames Maſtertoun, and of his 
Reli& Alice T hine. eod. die. | 


Y our Cuſtom and the Cuſtom of diverſe other Nations, tho there be 
a Communion betwixt a Husband and aWitfeasto Moveables;yet the 
Husband dureing the Marriage has not only Adminiftration, but is Do- 
minus att; and may diſpoſe ofthe ſame, not only for Onerous Cauſes, but 
by way of Donation ; and the Wife has only a Right and Intereſt habits; 
which extt in attum after the Marriage is diſſolved ; as to all the Move- 
ables belonging tothem, the time of the Diſſolution. | 
And yetifthe Husband diſpoſe of his Moveables ir fraudem, and of 
purpoſe to prejudge the Wife, and to evacuate her Legitime and part of 
the Moveables ; as was Alledged in the caſe in queſtion ; the circumſtan= 
ces being ſuch as did evince the Husbands fraud and purpoſe to ſettle his 
Eſtate upon his near Relations after his Death ; in prejudice of the Wifes 
Intereſt ; ſuch Donatibns will not be ſuſtained. | 
The ſaid James Maſtertouw, having made a Diſpoſition in favours of his 
his Wife, with the burden of his Debts, fo thar his Creditors ſhould not 
be prejudged ; but that the ſaid Right ſhould be affeQed with the ſaid 
Debts; It was debated among the Lords, what the import ſhould be 
of the ſaid Clauſe; and if the Creditors of the Husband had thereby a 
real Interſt in the Goods; or only a perſonal Attion againſt the Receiver 
of the Diſpoſition : And it was thought, that the Goods being extant and 
undiſpoſed of; the Receiver of the Diſpoſition with the ſaid quality, was 
inthe caſe ofa Truſtee or Executor : And the Creditors of the Husband 
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competing, upon their Diligence, to affect theſame with theſe of the Wite, 
would be preferable: But if they were diſpoſed of by the Wiſe, tho the 
price be not employed for the uſe of the Creditors, tho they be extanc 
the Husbands Creditors has no Intereſt intheſame ; ſeing the Wife was 
Domins and might ſell the ſame; and Buyers finding her in poſleſſion, 
are not concerned toenquire what way ſhe ſhould employ the price. Vide 
infra 17. December 1675. Thomſox contra Eleis; 


D. 316. Scot coritra Kennedy, 10. December. 1675, 


A Father, or any other perſon diſponing his means, may qualify fiis 
own Gift; and in ſpecial with that Proviſion, thar if the perſons 
be Pupils or Minors,” the ſame ſhould be Adminiſtrate by the perſons 
named in the ſaid Diſpoſition ; and yet theſe, in whoſe favours the Dif 
fition is made, may chooſe Curators, who will have the Adminiſtratioa 
of any other Eſtate belonging ro them : But if they be Paberes their per- 
ſons are free; and neither of the ſaid Adminiſtrators can pretend to the 
keeping of them, qaza curator datur rebas, 


D. 317. McKneihh contra Bryce and her Husband. 
| | eod. die. 


Woman being purſued upon a Bond; and having alledged, that if 
A it was Null, becauſe ſhe was veſti#s viro: The Reply, that ſhe 
promiſed payment after her Husbands deceaſe, tho the Sum was onl 
100 (ib. Scots, Was Found not to be probable by Witneſſes. Glendoich 
Reporter. | | | 


D. 318. contra 16. Decem. 1675. 


TT HE Lords Found, That a Merchant being in uſe to furniſh diverſe 

Years ; That a current accompt did not preſcrive; Tho ſome were 
of Opinion, that the AQt of Parliament bearing no diſtintion; the Ar 
ticles of Accompr ought to preſcrive from their ReſpeCtive Dates; Seing 
otherways the ACt of Paihament may be eluded, both in the caſe of 
Comprts and other caſes, which preſcrive by the AR. Nevoy Reporter. 


D. 31 9. Wilſen contra Deans. 17. December. 1675. 


= 
I was Foznd, That.a Woman keeping a Shop, and Traffiqueing as a 

Merchant with the knowledge of her Husband, he is Lyable for 
Debts Contracted by her, upon the account of her Traftique, Ai#tone 
inſtitoria. Forret Reporter. 


D. 320. Thomſon contra Mr. Fames Eleis. eod. die. 


* HE Lords Found, Tn the cafe ofa Right of Moveables, granted by 
F a Husband to his Wife with the burden of his Debts, and a Provi- 
ſion that they ſhall be affected with the ſame, That the property of the 
Goods 1s ſettled in rhe perſon of rhe Wite; ſo that ſhe may diſpoſe of the 
fame: And theſe who acquire Right thereto are not concerned to en- 

quire, 
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ire, whether the price be converted to the uſe and ſatisfaction of the 
Coors : who where a perſonal Action againſt the Wite :. So that ſhe 
will in effect be in the caſe of an-Executor and] ruſtee : Butif the Goods ſo. 
affected beextant,, the Creditors of the Husband will be preferable to the 
Wites proper Creditors; her Right being fiduciary (as faid is) and to 
the uſe forefaid. Preſentia. Vide ſupra g. December, 1675. 'The,Creditors 
of James Maſtertour. DR yn <W 


D. 321. y contra | 21,,, Decem. 1675. 


A Father having made a Diſpoſition 1n favours of: his Son, reſerving his 
A own Liferent; with power likewayes to di{poſe of what he had pro- 
vided ; did appoint. certain Perſons as Curators, and to have Adminiſtra- 
tion of what he had provided, .dureing not only the Pupillarity, , but the 
Minority of his Son,; and nevertheleſs his Son,. having choſen Curators 
after his Pupillarity, there was. Competition betwixt the {aid Curators, 
and the;Perſon appointed by the Father to Adminiſtrate.;,,, . 

The Lords Found, That the Son, as to his Perſon, was not' 5» poteſtate 
of either of the ſaid competing Curators ; ſeing Curator won datur perſone 
ſed rebus: and as toany other Eſtate, belonging tothe Minor, any other 
way than by the Proviſion of his Father, the ſame was to be governed by 
the advice of the Cnrator, named and choſen by himſelf. 

But the Lords demurred as ro that Queſtion, viz. Whether the Father 
might affect the Right granted by himſelf, with the Quality.and Proviſi- 
on toreſaid, that the Perſon named by him, ſhould have adminiſtration 
of the Eftate diſponed by him: . And ſome were of the Opinion, rhart there 
is a difference betwixt a Stranger and a Father; in reſpeQ Strangers are 
not obliged to give; and what they are pleaſed to give, they may affect 
and qualifie their Right thereof /ub modo, and: with what Proviſions they | 
think fit; whereas a Father has a Duty lying upon him in nature, to pro- 
vide his Children; and by the Law he may name Tutors to his Child ren; 
bur after Pupillarity; he cannot put them under the-power of Curators, 
without their own conſent: and if this practice ſhould be allowed, there 
ſhould hereafter. be-no election of Curators : ' "They did alſo conſider, that 
the Right granted by rhe Father, - was in effect donatio mortis cauſa, ſeing' 
the Father retained-polleſſion, and a power torevock: And it ſeemed, 
that as the Farther could not in Teſtament make Curators, ſo he couldmot 
do the ſame by.a Legacy, or any ſuch Donation mortis cauſa. 


D.-3 22. Mr. of Rae contra Dumbyth. 8 February 1676. 


JN a Spuilzie, at the Inſtance of the Maſter of Rae againſt Dambych, Ie : 
was Alleaged, The Purſute was preſcrived, becauſe not intented with- 
in 3. Years; fo that it couJd not be ſuſtained to give the Purſuer Juramen- 
tum in litem and violent Profits.” 1t was Replyed for the Purſuer, That 
long within the 3. Years, a purſute for Depredation had been intented, 
before'the Juſtice; Which being of a Higher Nature, and including Vir- 
tually, and in conſequence, the concluſion of Reſtitution and Profits, was 
a ſuificient Interruption as to this purſute. 

The Lords, notwithſtanding Found, the purſute preſcrived. Newbyth 
Reporter. Mr. Thomas Hay Clerk. "my 
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D. 323. Riccarton Drummond contra 20d. die. 


HE Lords Found, That a ſpecial Service in an Annualrent, doth giVE 
Right fo Heretable Bonds, and all other Heretable Eftate, whereup- 
on Infettment did not follow; and includes a General Retour, as Homo 
doth include Animal, Newbyrth Reporter. Hamilton Clerk, 


D. 324. contra | a zod. die. 


fT.HE Lords Found, That when Creditors did compear in Adjudicatis 

ons, not being called ; they ought ro be admitted'with that quality; 
that ſince the courie of the Adjudger 1s ftopt by their Compearance, the 
Adjudger ſhall be in the ſame caſe as toany Adjudication at their inſtance, 
as if both Adjudications were within year and day. 


D. 325. Colledge of Aberdeen contra ' , ed. die. 


T HE Colledge of Aberdeex,, having Right by At of Parliament, to 
— the Vacant Stipends within the Bounds thereinmentioned; purſues 
for a Vacant Stipend : the Biſhop of Roſs compeared and alledged, That 
the Kirk was his Menſal Kirk, fo that there covld beno Vacant Stipend. 
The Loras Found, That the Colledge ſhould have Right ro any Stipend 
that belonged to the former Miniſters, either modified to them, or of which 
they have been in Poſſeſſion : and that it was conſiſtent, that the Kirk 
ſhuud be Mena], and yet the Miniſter ſhovld have a Stipend, and that 
the 2urſuers ſhould have Right thereto , being Vacant. Craigie Repor= 
ter. | 


D. 326. contra 9. February 1676, 


TN a Suſpenſion, a Reaſon of: Compenſation is lybelled, viz. That the 
| Charger was debitor to the Suſpender upon account of a Fraught ; and 
it was ottered to be proven by the Chargers Oath, that he was ſo Lebitor 
and by Witnefſes what the Fraught extended to 

The Loras Found the Letters orderly- proceeded ; and that Compen- 
fation was ae /iquido in liquidum, and not de liquidanao by Witneſles, 


D. :237- contra eod. die. 


A Purſute was intented for a Sum of Money, which the Defender was 
obliged by his Promiſe to pay, in caſe he ſhould be married ; 
having gotten from the Puriuer in the mean time a Piece, which the Pur- 
fuer was to loofe, in caſe the Defender ſhould not be married. 
The Lords ſuſtained the Purſute: Tho ſome of their Number were. of 
the opinion, that ſpoxſiones ludicre,of the Nature forelaid, ought not to be 
allowed. Strathurd Reporter. 


D. 328. DIC Patrick Nisbet'contra Hamilton. eod. die, 


Fter the Lands of a Debitor were denounced to be compryſed; a vo- 
luntar Right was granted by him, of an Annualrent out of the ſamen 
Krrru | Lands, 


* 
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Lands, for an Onerous Cauſe; whereupon the Annualrenter was infeft 

a publick Infeftment, before any Infettment upon the Eomprifing : Res 
there being upon the foreſaid. Rights a Competition betwixt the Com- 
priſer and the Annualrenter: ' '1* was Alledged, That after the Lands were 
denounced,the Debitor could not give a voluntar Right of the ſame being 
litigious, and affeQted with the Denounciation : And on'the other. part, it 
was debated, that the Debitor, not being inhibite, might give a voluntar 
Right for an Onerous Cauſe, and the firſt confurmate Right ought to be 

referred. Wo 

E The Lords, Tn reſpeQ'it was pretended there were contrary Deciſions; 
Thought fitt, not to give Anſwer, until theſe ſhould be conſidered, -- 


D289. :; ' Park contra Ryſly. od. die. 


Tennent having ſold Nine Score of Sheep, and the ſamen being ca- 

ryed off the Roum where he was Tennent; the Maſter of the Ground, 
by Watrand of the Sheriff, as having therein the Right and Intereſt of a 
tacite Hypotheck, did ſeiſe: upon the ſame. ir, S5he | 
The Loras Found, That neither the Maſter nor the Sheriff, without citing 
the Partie, could ſeiſe upon the {aid Goods, not being upon the Maſters 
Ground ; nor give Warrand. to that purpoſe: And yerſeing quevis cauf4 
excuſat a ſpolio, they reſtricted the Purſute to wrongous Intromiſſion : 
and allowed to the Maſter his Defence for Retention of the Goods,until he 
ſhould be paycd of his Years Duty. Newbyth Reporter. Hamilton Clerk. 


© TO contra eod. die. 


T HE Right of a Wadfet being compriſed, the Compriſer did require 
for the, Sum due upon the Wadfſet ; and purſued the Repreſentatives 
of the Debitor: It was Alledged, forthe Defender, 'That he could not pay 
the Money, unleſs the Purſuer ſhould put the Defender in Poſſeſſion of 
the Lands: It was Anſwered, That the Purſuer not having poſſeſſion him- 
ſelf, and having looſed the Wadſet by Requiſition, he could not put the 
Defender in poſſeſſion : and the Defender might have taken poſſeflion by 
his own RR: and it was enough that he was content to renounce the 
 Wadfſet; eſpecially ſeing neither the Purſuer nor his Author had done any 
Decd to put the Defenders in worſe caſe as to Poſlefhon ; and the Pofſefſfion 
was apprehended and {till continued by an Anterior Compryſer.: and the 
Purſuer had obtained a Declarator,finding the ſaidCompryling to be ſatisfy- 
ed and extinQ, ſo that the Defenders might eaſily recover Poſleflion. 
The Lords notwithſtanding Found the Alledgeance Relevant, and that 
the Purſuers ſhould put the Defenders in poſſeſſhon. 


D. 331. Grant contray Barclay. 10. February 1676. 


JN a purſute upon'a Paſſive Title of Behaving ; Tt was Alledged, that 
before intention of the cauſe the Defender had gotten a Gift of the De- 
funAs Eſcheat. : 

The Lords, Upon Debate amongſt themſelves, Found, that albeit the 
Gift was not declared, yet it purged the Defenders vitious Intromifſion ; 
being before the intention of the Cauſe ; and that the Defender,having the 
Goodain his hands, needed not a Declarator, | me 

Is 


— 
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| This ſeemed hard to ſomeof the Lords, In reſpe&t by our Cuſtom there 
being two wayes 4deunai hereditatem, Vis. either by a Service or by In- 


tromiſſhon was the DefunQs Goods that were in his-poſſeſſion : The Ap- 
promed Heir, by medling with the Goods, gerit ſe pro herede; And io by. 


is Intromiſſion having declared his intention alte fully as if he were 
ſerved Heir ; ſemel heres cannot ceaſe to be Heir; . there being Js quaſi- 
tam to the Creditors as to a Paſſive Title againſt him. 2. The-pretence, 
that the Defender is in the ſame caſe, as 1t there were an Executor con. 
firmed before the intention of the Cauſe, 1s of no-weight ; Seing.;the De- 
fence upon the confirmarion is ſuſtained ; becauſe there 15a perlon againſt 
whomthe Creditors may have Action, which 1s notin the Caſe of a Do- 
nator. 3. A Donator has no Right without a general Declarator; - And 
tho, when the Donator has the Goods in his hand; there nzeds not a ſpecial 
Declarator ; yet, for declaring his Right;there muſt be a general one. 4: 
As to that pretence, that the Defender cannor be Lyabte as Intrometter 
with the DefunQs Goods, becauſe they belong to the Fisk and not to 
him ; # is Anſwered, That the Goods being 1n the poſſeſſion of the De- 
fun&; the Appearand Heir thereafter medleing with the ſame eo ip/o adit; 
and the Creditors ought not to be put to debate, being heis in Poſſeſſion: 
And it a perſon ſhould be ſerved ſpecial Heir to the DefunQ, tho the De- 
functs Right were reduced and the Hzreaitas could be inarfs as to the 
benefite, yet rhe Heir would be {till Lyable. Mr. Thomas Hay Clerk: 


D. 332. Mcquail contra Mcmillan. eod. die. 


A Purſute being intented againſt the Wife as univerſal Intrometter to 
\ a Pefunct, and her Husband pro #ztereſſe; and the Wife havin 
deceaſed : It was Feud, that the Husband ſhould not Lyable, unlets 
it were--proven, that he had Intromiffion with the ſame Goods; upon 
the Intromiffion with which the former purſute was intented againſt his 
Wife. 7 | | 

This was not without difficulty: And upon debate amongſt the Lords, 
tho it- was not the preſent caſe, yet the Lords enclined to be of the Opi- 
- nion, that the Husband, having gotten a Tocher ad /uſtinendas oners Ma- 
zrimontj ; It the Wife had any other Eſtate, whereunto the Husband 
had Right ure Mariti, he ſhould Lyable i» quantum locupletior, Nevoy 
Reporter. Robert Hamilton Clerk. 


D. 333-, Alexander Abernethie contra Arthur Forbes. 
| eod, die. | 


"F HE - Lord Saltoar having given a Bond of 20000 Merks to Alexan- 
der Abernathie, wpen account of his Service, and of the Service 
done by his Brother James Abernathie: Thereafter the ſaid Lord Sal- 
zoun did grant a Bond, making mention that the Lands of Auchincleuch be- 
longed to him and his -Authors, and that the ſaid Alexander had been 
Inſtrumental to obtain a Reduction of the Rights of the Eſtate of Salton, 
to the behoof of the ſaid Lord Salton; and therefore obligeing my Lord 
Saltoan to Infeft him in the ſaid Lands. | 
The Lords Found, "That the faid Bond, being after the former and for 
the Cauſes foreſaid, and having no Relation to the ſaid former Bond of 
20000 
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20000 Merks, that it ſhould be in ſatisfaction of the ſame; Could not bein- 
terpret to be in ſatisfaction thereof: And the Brockard Debitor non pr eſw- 
mitur donare does not militate in this Caſe ; Seing the Lord Sz/roz was 
in a capacity to give both the ſaid Bonds, by way of Donation : and the 
queſtion was not betwixt the ſaid Alexander and the Creditor, but be- 
twixt another perſon to whom thereafter he had gratuitouſly Diſponed 
his Eſtate, JI» preſentia. | 


D. 334 Gibſon contra Fife. I 2. February 1676. 


Woman - "gp, "wap 100 Merks, upon a Blank Bond; and the ſame 

being loſt: The Debitor was purſued for payment of the ſaid Sum; 

and did confeſs that he had truly borrowed the Money, and granted the 

Bond Blank; and he was willing to pay the ſame, being ſecured againſt 

any purſute, at the mſtance of any perſon, who might have found the ſaid 
Bond, and filled up his own name therein. 

The Lords thought the caſe to be of great difficulty and import, as to 
the preparative; that praQice of aur ay Blank Bonds having become 
too frequent : And reſolved, in this caſe, tc take all poſſible Tryal by the 
Debitors Oath, and otherwayes, of the date and Writers Name and the 
Witneſſes in the ſaid Bond : And thereafter to ordain the Debitor to pay 
upon ſurety, that the Purſuer fhould relieve him of any Bond that 
ſhould be found of that date and Sum ; and writen and Subſcribed by 
the Writer and Witneſſes that ſhould be found to have been in the ſaid 
Bond. Gzb/on Clerk. | | 


D. 335: Anderſon contra Lowes, 1 5. February 1676. 


'T HE Lords, in the caſe abovementioned Anderſon contra Lowes 27. 
November 1675. Found the Tenor of the Write thereinſpecified 
proven by the Adminicles thereinmentioned. Jn prx/ertia. 


D. 336. Marſhal contra Forreſt and her Husband. 
eod, die. 


| bo: a purſute at the inſtance of a Minor againſt his Tutrix: 'ThePur- 
J fuer having referred tothe Tutrix Oath, that ſhe had intrometted with 
diverſe particulars belonging to him : The Husband of the Tutrix Al- 
ledged, that ſhe could not declare in hisprejudice: It was Rephed, That 
the Purſuer having an AQtion and Jus gueſitam competent to him againſt 
his Tutrix, he could not be in worſe caſe as to modum probandi, by the Tu- 
trix her {uperinduceing a Husband': And that the Intromifſion of a Re- 
lict,after her Husbands deceaſe,being ſuchas to Money, Bonds, and ma 

other particulars,as could not be known toany perſon, but to her ſelf 
nor proven, ' but by her own Oath ; It were hard, that the Minor ſhould 
| be prejudged of his Probation by her own Deed : And the Husband is 
notin the caſe where a Debt is only to be conſtitute by the Wifes Oath ; 
ſeing the Ground of the Debt is conſtitute by Write, viz. By the Nomi- 
nation or Letter or Tutory : And when there is a purſute againſt any per- 
ſon, that Perſon cannot by an Afſignation prejudge his Creditor of his 
Probation by Oath; and the Minor is more priviledged ; ſing by the 
Com- 
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Common Law Minors have a tacite hypotheck of their Tutors Eſtate ; 
and by bur Law they ought to be favoured, at leaſt ſo far as it ſhould not 
be in the power of the 'Turrix to ruine them, by convoleing a4 ſecandas 
nuptias ante redditas rationes: | | | 

The Lords thought the caſe conſiderable : And Ordained the Tutrix to 
declare; Reſerving to themſelves, to conſider what her Declaration ſhould 
import. Forret Reporter. ' Gib/0z Clerk. 


D. 337. E. of Dumfermling contra the Earl of Callander: 
16 February 1676. | 


pO HE Earl of Dumfermling, having Right by Aſſignation, to the 
I _ Obligeinents contained in the Contra&t of Marriage, betwixt the 
deceaſt Earl of Callexder and his Grand-mother; in ſwa far as the fame is 
in favouts of the ſaid Lady : purſued the faid Earl of Callender for Imple- 
ment of the ſaid Obligements; and the Lord 4/mond, riow Earlof Callen- 
der, as having gotten a Right to the ſaid Earl of Calezder's Eftate, with 
the burden of his Debts: and the faid Earl in the interim having deceaf- 
ed, did infift againſt this Earl of Callexder: For whom It was Alledged, 
That the Proceſs ought to b- transferred againſt ſome repteſefting thefug 
Earl of Calender; as Heir of Line, or otherways: And tho the Purſuers 
Procurators declared, they infifted only againſt Calender for a Declarator, 
that the Eſtate diſponed to him ſhould be affteQted with the foreſaid Oblige- 
'ment: Jr. was urged for Callender, That the ſaid Earls Heirs ought to be 
called; Seing the Declarator, againſt him being a ſingular Succeſſor, that 
his Lands ſhould be affected, was only a ſubliciarie Concluſion, and could 
Not be ſuſtained betore the Debt was conſtitute: and the Debt could nor 
be conſtiture, unleſs the pretended Debitor, or ſome repreſenting him 
were called. = . | E 
" - The Lords notwithſtanding Found Proceſs ; and that there were no ne. 
ceſlity of calling or transferring againſt the Heirs of. the Debiror. ARor 
Sinclar, Bernie and others, alteri Lockheart, Monro, Clerk. I Preſen- 
#14. 


D. 338. Doctor Borthuick contra the Earl of Crawfurd, 
eod. die. | 


T* HE Earl of Craxford, having bortowed 8000 merks from the Mo- 
ther and Grand-mother, and two of their iChildren, | for them= 

ſelves and in name and behalf of their ſaid Children ; he is obliged by 
his Bond to infeft the {aid Mother and Grand-mother in Liferent and the 
faid Children in Fie in an Annualrentout of certain Lands ; but by a 
miſtake,thePrecept of Seaſin,contained in the Bond,is in favours only of the 
Mother and Grand-mother, and for-infefting them as Fiars of the Gig An« 


nualrent,and accordingly they are infeft : And yet thereafter the ſaid Mo- 
ther and Grand-mother acknowledging, that the ſaid Infeftment was fo 
taken upon miſtake, did by a Diſpoſition, bearing the Narrative foreſaid, 
diſpone the Fee in favours of the {aid Children : and there was a Purſute 
intented at their inſtance, againſt the ſaid Earl of Craufurd, for poindin 

of the Ground, Wherein 1: was Alledged, That the Mother and Grand- 
| "Bs S11fi.. _ * mother 
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er.being only Lifrenters, could not refign-the Fee, which they had 
_ and if S Purkucts made uſe of their Right from them, the Defenders 
ought to be aſſoilzied; becauſe the Mother and Grand-mother, by a Tranſ- 
aRion betwixt the ſaid Earl of Crawfurd and them, had accepted the time 
of the Engliſbes , a parcel of Lands in ſatisfaction of the ſaid Debt. 
* The | Lords Found , notwithſtanding of the-faid Alledgance , that the 
Purſuers ought to have procels for poinding rhe: Ground ; In reſpe& the 
Mother and Grand-mother had ae fa#o the Fie in their perſon upon the 
ſaid Preceptand Seaſin : And the ſame being given indebzteas ſaid is,they 
might have been compelled to denude themſelves thereof: and therefore 
might voluntarly, and accordingly did denude themſelves thereof, and the - 
ſaid TranſaQion could not prejudge them, ſeing they derived their Right 
from the ſaid Perſons qualificate, in reſpeQ of their Intereſt and Error fore- 
faid ; and they might have been compelled to give theſame:. and the Earl 
of Crawfurd was not i bona fide to contratt with them ; Seing by the Bond 
granted by himſelf, they were only Fiars, and the other bur Liferenters. 
| Aftor Lockhart and Beaton, alteri Caningham and Suinton. Clerk 
in praſentia. | | 


D. 339. Dofor Hay contra Alexander. 17. Febr. 1676. 


TIRE Hay his Caſe, 28 Jaxuary 1675. ſupra, reſumed and taken 
Y Z toconfideration this day ; And tho ſome of the Lords confidered;rhar 
it was hard to canvel Certifications in Purſutes of Improbation after a lon 

Dependence, and-diverſe Terms given to produce, and delays of Extra- 
Qing, after CircumduCtion of the {aid Terms ; and that ſuch Certifications 
are not only the great Surety of theſe who obtain the ſame, bur of theſe 
who obtain Right from them, -conceiving themſelves to be ſecured with 
ſuch Certifications: Yet the Preſident, and others of the Lords enclined 
to repone Alexander againſt the Certification, the Writes being produced; 
tho it was urged, that beſide the Security and Intereſt of People, as ſaid is, 
it was to be conſidered, that in this Cale, there were Advantages preten- 
ded to on both hands, vis. by Alexander of an expired Compryſing; and 
. by the DoQtor of the ſaid Certification : and that Alexander and his Au- 
thors, by vertue of their Compryſing, had been many years in Poſſeſſion; 
tho there was probability the Compryſing was ſatisfyed; and. it ſeemed to 
be equitable that the DoCtor ſhould have a Decreet of Removing ; and 
ſhould give a Reverſion to Alexavder, limited to ſuch a time as the Lords 
ſhould find juft, upon payment of what ſhould be reſting and unſatisfied 
by his and his Authors Tntromiſſion, if there there were any part of the 
Debt yet reſting : But this Point was not decided, the Lords having re- 
commended to ſome of their Number, to endeavour an Accommodation 
betwixt the Parties. } 


_—_—l 


D.-340. Abercrombie contra Acheſon and Livington. 
| eod. die. 


A *Taverner, after ſhe had removed from her Maſters Service, and 
A was Marryed, was purſued to Compt and Reckon ' for Ale and 

Wine which the Purſuer offered to prove was layed in in'his Cellars. 
The Lords Found, That the Purſuer ought to Lybel and prove rhat 
the Debt was yet Reſting : Seing it was to be preſumed, that Ser- 
; | vants 
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v9 of that quality did Compt Weekly with their Maſters; and thePur« 
ſyer would not haye ſuffered the Defender togo out from his Service: hes 
fore ſhe had Comptedand made payment : And it appeared, that there 
had been former Deciſions to that purpoſe. Lord Juſtice Clerk Reporter, 


D. 341. Dundaſs contra Turnbul and other Creditors to 
Whitebead of Park. eod, die, © #> 8 Dinort] 


N a Competition, betwixt an Infefttment of Annualrent and a-poſteriot 
[ Infeftment upon a Compryſing ; the Lords enclined to find, thit the 
Infettmeat of Annualrent was made publick by a purfute of poinding) the 
Ground: before the Infefrment upon: the Comprylſing; : But, fore of the 
Lords not being clear, the caſe was notdecided. , | Gofford Reporter; © © 
D364... Wauch contra. Jamiſon, ead, \die; 

SS: 16%: £9 0 a0; 

,Octor Boxar, being to go out of the Country did Niſpone a Right of 
|) Lands and of an Siler to Mr. Toh 716 Ripone Re 
upon a Backbond granted by the faid Mr. John, bearing that the ſaid 
Right was granted partly in Truſt, and partly. fqr:ſurety tothe ſaid: Mr. 
John for Sums due for the time to him by. Boxar ;, and of ſuch Sums.ag'\Swirh 
ſhould advance to Bonar, 'or his Creditors: And that the ſai Right 
ſhould beRedeemable by Boxar or his, Siſter, if ſhe: ſhould furvivd\hum, 


7 


- 


by paymenrof the foreſaid'Sums, , oo oo ot gf 
"Thereafter the DoQor did grant a Bond of '5000 Merks.to the: ſaid Mr, 
John Smith, bearing noRelation as tothefaid ſurety: ; And. bearing,/as to 
the conception, a ſimple Moveable Bond 'to the {aid Mr. Jobs his Heirs 
and Execurors: And after the ſaid. Mr. John Smiths deceale, | there be- 
ing a Competition betwixt DoGtor Jamifpn his Heir and the Executor; 
asto the ſaid Sum of 5000. Merks : _ Ang the queltion being, whether it 
ſhould be thought to. be Heretable, in reſpett of the ſaid ſurety.; or 
Moveable, -In” reſpe& of the conception of the ſaid Boad. »  { 
The Lords did confider the caſe as of great moment, , as 'to the-conſe« 
quence and Intereſt of the People; and upon debate at. the Barr in pre/ex- 
z7ia and among themfelves, they cameto theſe Reſolutions; viz. That it 
was conſiſtent, that a Sum ſhould be Moveable, and yet that it ſhould be 
ſecured by. an Heretable-Suretie, as in 'the cafe of.'bygone Annualrents 
due upon Infettments of Annualrent; and of bygone Feu-duties or Taxa- 
ions; the ſame. being unqueſtionably Moveable ex /aa:natars; And: yet 
there being a, real ſurety. for the ſame, anda real Action for poigding the 
Ground even competent to Executors : And likewayes'in the tafe of 
Wadfets looſed by -Requiſition,' and:bearing a mivition; that, notwith- 
ſtanding of Requiſition, the reah Right ſhould, ftand/woprejudged” watil 
ayment:; 48 which caſe the Sum would be: Movable;>tho-ftilbſecuredby 
nh 22+. 'Thatzas totheſe qualities:of Moveable 'or Hererable, in 
relation to the Intereſt of Succeſſion and Queſtion betwins Heirs atid "Exe- 
cutors, the deſign of the Creditor & animus, was to be conſidered princi- 
pally : And if Debts; either by the conception, were-Heretable a iimrtio, 
or an Heretable ſurety taken thereafter for Moveable. Debts, as a Wadſer 
or Compryling ; /It': was t& be- preſumed,” thar the' Creditor intehdgd 
toatkter tliequality of the; Sums, and'that rhey ſhould belong to his _ 
Eu ut 
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but: if Creditors ſhould take an Heretable ſurety, without any intention 
toalterthe quality of the Debt, or that the ſame ſhould ly as bonum ſtabi- 
| te and fixt; the Debtcontinues ftill Moveable: As v. g. If a Creditor, 
having done exaCt Diligence, ſhould take a Gift of Liferent Eſcheatr, or | 
Recognition, upon a Back-bond, that he ſhould be fatisfied in the firſt 
place of his Debt : Or if ina Suſpenſion, a Diſpoſition of the Debitors Eftate- 
ſhould be conſigned, becauſe he cannot find Caution : Or in the caſe of 
 Bonorums, a Diſpoſition of an Heretable Eſtate ſhould be made in favours 
of his Creditors : Or if a Debitor ſhould Diſpone his Eſtate in favours 
of a confident perſon with the burden of his Debts: In theſe and the 
like Caſes, Becauſe the Creditor does not intend, that his Money ſhould 
Ivasan Heretable Debr, but upon the contrary. has done, and is about to 
Joe all poſſible Diligence, . for recovery of the ſame, the Debt conrinues 
ſtill Movable, notwithſtanding of the ſaid acceſſory and extrinſick ſurety. 
3. Bonds, being taken after a ons Surety inthe Terms foreſaid, for 
Debts to be advanced,may be Moveable; notwithſtanding of ſuch Sure- 
y, if it appear that the Creditor intended it ſhould be ſuch: As if ſuch 
Cneeventens Bonds ſhould be taken toExecutors, Excluding Heirs:  E-, 
ſpecially when ſuch general Surcties, .for Sums as are to be after- 
advanced, are not diſpoſitive, but by way of Proviſion containing 
Back-bonds, and notof the Right it ſelf, viz. That the Receiver of the: 
Right ſhould not be lyable to denude, until he get payment of the Sums 
that ſhould be due to himart any time thereafter R 4 which caſe it appears, 
that he hasnot a poſitive Right, and Surety for the ſaid Sum, but anIn- 
tereſt and exception of Retention. - | | 
\ The Lords in'end, In the forefaid Cauſe, Fonrd that the. ſaid Bond of 
5oob DM. In ſua far as it ſhould be'made appear, to bemade up of the Sum 
mentioned in the Back-bond, that was due to S-zth at that time, ſhould. 
belong tothe Heir an as Heretable Sum ; In reſpeCt,ab initio,the ſaid Sure- 
was granted for the ſame : But, as to the reſidue of the ſaid Sums, it 
xould belong to the Executors as Moveable; Seing the Defun& had 
expreſt his Intention that it ſhould be ſuch, by the taking the Bond, in 
the' form and conception of a Moveable Bond. Caninghame and Kincaid 
for Wauch, alteri -Lockheart and Mckenzie. Mr. Thomas Hay Clerk. 
in preſentia. FE, ; | 


4 4 


D.-3 43- Ogilvie contra Buckie. 22. February. 1676. 


| {y-amert being. proponed againft a Diſcharge, after the ſame had 
\ been queſtioned as Null, becauſe it wanted the Writers Name, at 
leaſt he was notdeſigned. | 16g 
The Lords Found [The faid Write Null and not probative, unleſs the 
Paris tbould condeſcend upon a Writer Living; at leaft, if he were- 
Dead,ſhould produce Writes writen or ſubſcribed by him, to the effe@ 
the Purſuers may thereupon have the means of indire& probation entier. 
AQtor; Mckenzie alter. Thorrs. | 


D..3 44- Erskine contra R ynolds, eod. die. 


df HE Lords ſuſtained a Declarator, at the Inſtance of a Creditor, to 
£2 hear and ſee it Found, That certain Sums provided by a Father ; 
| : | S 
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his Children, - after the coatraQting of the Debt, ſhould be lyable and ſub- 
je& to Execution for their Debt: and that they ſhould be lyable them: 
ſeles in quantum lucrati, tho there was not a Reduction intented of the 
{7d Rights upon the Att of Parliament 1621. which the Lords were mo» 
ved to do, not only becauſe they thovght, that the ſaid Declarator is'a Re- 
duCtion upon the matter, bur the rather that the Summonds were offered 
to be proven by the Defenders own Oaths : and in effect, as to the moſt 
of the Sums, they were not a Subjet of Reduttion ; ſeing the Debts were 
not all aſſigned to the Children; bur the Bonds being blank in the Cre- 
ditors Name, the Father had filled them up in the Name of the Children: 
and as toſuoch-as were affigned, for the moſt part, they were renewed in 
the Name of the Children; the former Bonds being given back, wth Al- 
ſignations to the ſame. Newbyth Reporter. | 


- : 
D. 345. Hilton contra L. Chynes. 24. February 1676. _ 
T HE Lady'Cheyzes being infeft in an Annualrent, vpon a Right-graii- 
' ted by her Husband : Her Seafin wasqueſtioned upon theſe Grounds: 
T That it-was Null, in ſua far as rhe Baillie and the Attorney itt the 
Seaſin were one Perſon, who could not both give and 'take the Seafifi: 
And 2. The Proviſion was during Marriage, and after the Creditor 
that did compeat, his Debt; and tho it could be ſuſtained;where there was 
no Contract of Marriage, 'for a competent.Proviſion ;- yer.it could not be 
ſuſtained for the whole Annualrent, being-exorbitant; her Husbands E- 
ftate and Debt being conſidered, ; Lc 

The Lords, In reipe&, it did appear evidently, that it was a miftake" of 
the Notar, that the Seaſin did bear the ſame Perſon to be both Baillie and 
Actorney, in the Clauſe of Tradition; And ſeing by the firſt parr of the 
Seaſin, it was clear, that there was a diftinat Actorney, who did preſent 
the Seaſin to the Baillie; Did therefore encline to ſuſtain the Seafin.: bur 
before Anſwer to that Point, they ordained the Parties to be heard upon 
the ſaid other Alledgance: and the Reli&to condeſcend upon her Tocher 
and rhe Rent of the Eſtate; and the Creditor upon the Burdens. News 


.&th Reporter. 


D. 346. Fobnſton contra Cullen. eod. die. 


| A Tack, being granted by a Husband to another Perſon; to the behoof 
>: of his Wite; to begin ar the firſt Term after the Husbands deceate; 
was not ſuftained againſt a ſingular Succeſſor : becauſe the ſaid Tack was 
but a Perſonal Right, not being cled with Poſſeſſion: and the entry was 
conferred -i# rempas indebitam, to begin after the Husband was denuded. 

Glenavick Reporter. Monro Clerk. a 


D. 347- - 'F obnſton contra Orchardtoun. - od. die. © 
FP a Purſute upon a Bond of Corroboration, It was Alledged, That the 


Principal Bond ought to be produced ; which was repelled, in reſpetr, 


> 


the maxim ox. creditur referenti, niſi conftet de relatv;:holds only''n the 


_ Caſe, where: there is only a naked Relation to a\/Write,..and\not when 


the Write that relates thereto doth proceed” to an Obligament-thereuponz 
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and it is not only Relative but Diſpoſitive. Glendoick Reporter. Roberc 
Hamilton Clerk. | "7 
BY 


D. 345. Burnet contra Swan. eod. die, bs 


A Seaſin within Burgh being queſtioned, becauſe it was not found in 
the Books, was ſuſtained ; In reſpect of the Aft of Parliament, ex- 
cepting ſuch Scaſins from neceſſity of Regiſtration ; it being to be pre- 
ſumed, that the Clerks do not faill to regiſtrate the ſame ; and if they do 
not book them, it ought to be imputed to them, and not to the Party. 
Sir David Falconer tor the Seaſin. Alteri Sexrov, Hay Clerk. 1s price 

ſents. 


D. 349. contra eod. die. 


| bay a Purſute againſt a Minor, 1: was Alledged, Quod non tenetur placi- 
tare, becauſe Minor: Whereupon there-did ariſe two Queſtions, viz. 
1- Whether the ſaid exception, being a Dilator, ought to be verified 
inftazter; As to which, 1t was Found by the Lords, That Minority, be- 
ing in FaQ, could not be verified i»ftanrer. -2. It being replycd, That 
the Defender was Major, which yp weed to be proven; and a con» 
jJunct Probation being deſired by the Defender ; It was nevertheleſs Found 
by the Lords, That the alledgance of Minority being eleided by the faid 
Reply of Majority , which oaly was admitted, the Purſuer ought to be 
allowed to prove his Reply, without Conjunct Probation to the contrary. 
b David Falconer Actor. alteri Hamilton Clerk. In pre- 
enta. | | . 


D.. 350. Rig contra Rig... 6 Tune 1676, 


- I HE Lords Found , as they had done formerly in another Caſe , that 
AE "where a perſon of a near Relation ſtayes for any conſiderable time 
in Family with another , as in the Caſe in queſtion a Brother with a Siſt- 
er; | and both are Majores and of that age that they may. agree, if it be 
ſo intended by either, that the one ſhould be conſidered and have a Fee 
and fatisfaQton as:a Servant to his Siſter,or that the Siſter ſhould have ſatis- 
faction for rhe Aliment and Entertainment of her Brother; if they make no 
ſuchTranſaction, that neither the Siſter can claim;Aliment, nor the Brother 
a-Fee,upon pretence that he did ſerve,and did good Offices to his Siſter; and 
chat it ought to be thought and preſumed, that he did the ſame upon ac- 
count of his Relation, for his Entertainment; and that ſhe did entertain 
him in contemplation of the ſaid Relation, and that he was uſeful. Hs 
Clerk. | 


D. 351. Pittarro contra 'the Tennents of Redmyre. 


7. June 1676. 


"HE Abbot-of 4rbroth, by:an Ancient Charter, having fewed rhe Miln 
* of Convethg:iin theſe Terms, | cum pertinen cum multuris torius pou 

'  chiz'idle: Copveth. The Feuar of the faid Miln in the Year 1597. did ob- 
cainaDecrect af the/Lords of Seffion, againſt ſome of the Heretors of the 
faid Pariſh, i» foro as to ſomeof the Defenders; but in abſence as = 0- 
| ers, 
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thers, and in ſpecial as to the Heretor of Redmyre bo_ called. And 
now | Carnegie Younger of Pittaro, having purſued, for abſtra- 
cted Multures, the Heretors and Tennents of Redmyre; and having foun- 
ded both upon the ſaid Charter of the Miln, and the ſaid Decrect; 1: was 
Alledged, That the Defenders Right bears no Aﬀtriction: And as tothe {aid 
Charter, it muſt be underftood of the Maulrures belonging to the Abbor ; 
and of the Lands pertaining to, or holden of him; and that the Lands of 
Redmyre do not hold of the Abbot, bat of the Laid of Dram, who holds 
the ſame of the King: and that the Abbot could not aftrict any Land but 
his own: andas tothe ſaid Decreet, that it wasa latent Decreet, in abs 
ſence againſt the Defenders Author; and that notwithſtanding therect, 
the date and his Authors, had been in Poſieſſion of Liberty, in ſwa 
far as, tho they came fomerimes tothe Purfuers Vhln, being neareſt and 
moſt convenient, and the Multure being alfe eafje as at any other Mit ; 
yet the going to a Miln being faculrazis, wherem Aftriction cannot be 
ſhown, 'they had uſed and were in Pofleſſion of the faid Liberty to go to 
other Milns. ; | | 

It appeared, that the ſame Defence being proponet in the foreſaid De- 
creet 1597. for theſe who were compearing, was Repelled ; - In reſpect 
the ſaid Charter was fo Ancient, and was fo exprefly of the Muſtures of 
the hail Pariſh;And after ſo long a time it was not neceſſar todebate the Ab! 
bots Power to aftrict the faid whole Pariſh: And the fore{aid Charter 
does bear, that the Abbot did give. to the Feuer the ſaid Miln, in the ſame 
manner, ant afſe freely as one Umfridxs had the ſaid Mila and Multures, 
by 2 Grant and Righttrom XK, William : . And it was prefamable,thar the 
faid King, who mighc have thirked the {aid Lands holden of himſelf, gid 

rve the Miln and Muſtures. PSs 

The faid Decreet likewayes 1597. did mention the Produttion of 4 
Retour before the Sherift; and the verdifof an Inqueſt Concerning the 
faid Multures, S's De: 20k [3 

The Lords having among themſelves debated, ind conſidered.that the 
faid Decreet 1597, tho in abſence was a valide Decreet; whereby the 
Defenders Author is decetned, in all time coming; his Tennents, Coes 
tars and Succeffors to pay the Multure thereinmentioned : And' thas 
the faid Decreet wasa ftanding Decreer by the ſpace of 4o years; and 
never queſtioned; there was no neceſſity to debate upon any other 
Grounds, than that the Purſfuer had thereby a Right to the ſaid Mul- 
cares; "med Defenders did not deny,that they were in uſe to come ro 
the Miln, bur pretend a” Liberty and uſeto go likeways to other Milns 
And it cannot be faid, that he had the ſaid Liberty, the contrare #PPEars 
mg by theſaid Decreet which never was queſtioned, and now cannot be 
queſtioned being preſcrived, and. yet the Loras Aﬀfloilzied fra Bygones 
and Services, not contained in the ſaid Decreet I 

Ic 'being Atltedged. that the Farm ſhould not be thirled: Fhe Lords 
Found, That the growing Corns being Aſtriied by the faid Decreet, there 
ought to be an"exception, but of Teind and Seed: And that 'the Tens 
nents were Lyable for ſuch Corns as belonged to: themſelves; and the 
Mafter for his Farm. A&tores Sizclair and Lermonthiec.'for Pittarro al 
teri for the Defeader Lockheart and Falconer. Monro Clerk. In prafentia, 


D. 352- 
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D. 352.  Stenhouſe contra The Heretors of Tweedwor. 
 eod. die. 


T HE Laird of Stezhoyſe, his Lands being deſigned for a Gleb ; pur- 
{ſued ſome of the Heretors within rhe Pariſh tor his relief, conform 
tothe AQ of Parliament: In which caſe, in reſpe& the purſure was 
by the ſpace of 8. or 9. years after the Deſignation ; And the Heretors 
were 77 boxa fide, and did poſſeſs their own Lands, and had made frut#us 
fJaos; | | 

The Lords Found, 'That the Defenders were not L.yable to pay the 
Annualrent for the Sum decerned from the time of rhe Deſignation ; Se- 
ing «ſure debentar only ex patto vel mora. Albeit it may appear, That that 
Relief that is due'ex lege is at leaſt alle citectual, as if it were -ex paito: 
And the very Notion of Relief imports that the Party ſhould be relieved of 
all Damnage ſuſtained by him: And the Purſuer was prejudged, not on- 
ly by the want of the value of what he was to be Relieved of, bur of the 
Intereſt of it. Gzb/or Clerk. 


D. 353. Ramſay contra Zeaman. 7. Fune. 1676. 


J)oSor Zeaman, By Contract of Marriage, betwixt him and Margaret 

Ramſay, was obliged to employ 10000 /ib. to himſelf, and her in 
Liferent, and the Heirs of the Marriage: And was alſo obliged to 
employ other 20000 /:b. to himſelf, and to the Heirs of the Marriage ; 
with a Proviſion, that he ſhould have power to burden the ſaid Heirs of 
- the Marriage with an Additional Joynture to his Wite, and the proviſions 
of his other Children ; at any time erzam ix articulo mortis ; Which Joyn- 
ture and Proviſion is accepted by the ſaid Margaret, in fatisfaQtion of what 
elſe ſhe could claim of Terce or Moveables. And thereatrer the Loftor 
in his Teſtament,having named his Son and appearand Heir, to be his Exe- 
cutor and univerſal Legator ; and having left in Legacy to his Wife the 
Annualrent of 3000 Merks by and attour her Joynture ; and diverſe Provi- 
ſions to his other Children, and Legacies to other perſons: His Reli& 
and her preſent Husband purſued her own Son, as Executor to his Father, 
for payment of the ſaid Legacy left to her: - And it being Alledged, 
That the Inventar of the Teſtament would not extend to fatisfy all the 
Legacies ; and that there ought to be a Defalcation proportionably ; It 
was Anſwered, That ſhe was not to be conſidered as an ordinar Legator, 
but in effe& was a Creditor ; In reſpett of the ſaid Proviſion and Power 
reſerved to the Dottor, as ſaid is: And that he had uſed the faid power 
and faculty. 

The Lords Found, That the faid Addition being left to her in Legacy ; 
ſhe was in no better caſe than the other Legators; and had no preference 
before them out of the Executry. 

Yet it is thought, 'That if there be not ſo much of the Executry as to ſa- 
tisfy the Relict her Legacy ; the Heir will be lyable for what ſhe wants ; 
Seing, by the ſaidProviſion, the Heirs of the Marriage are burdened with 
whar he ſhould add to her Joynture etiam in articalo mortis: And albeit 
nemo poteſt facere ne leges habeant locum in ſuo Teſtamento, and no perſon at 

| | | any 


of Council and Seſſion. 

any time canreſerveaPower to burden hisHeirs,at ſuch a time as inLaw he 
is not i legitima poteſtate ; yet when any perſon _ any thing, or makes 
a Proviſion in favours of any other perſon, or of his Heirs of Proviſion; he 
- may give and qualify the ſame ſub modv, and with what burden he pleaſes; 
and therefore the Defender, being not only Executor, but the only Heir of 

the Marriage, will be Lyable by the ſaid Proviſion to the faid Addition 
and Proviſion in favours of his Wife and Children, albeit left 7» Leo : 
And hecannot fruſtrate the ſame, upon pretence that he will not ſerve 
himſelf Keir of Proviſion, but Heir of Line; ſeing he is the fame pers- 
ſon, and is both Heirof Line, and Heir of Proviſion : And if need bees; 
the Relit and Children, as Creditors by the ſaid Proviſion contained in 
the Contra&t of Marriage andin the Teltament, may get Decteersagainſt 
him as charged to enter Heir ot Proviſion ; and if he renounce may ad- 
judge the 30000 lib. provided tothe Heits of the Marriage. Ar &:nclair 
alteri McKenzie and Zaman. Gibſon Clerk. In preſentia, | 
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D. 354.  AJrving contra Forbes. 8, June, 1676, , 


Þ* the caſe, Irving contra Forbes : Tt was debated among - the Lords, 
4 whether a perſon ſhould be Lyable, as vitious Intrometter, notwiths 
ſtanding that it was Replyed, that he was confirmed Executor; And 
Anſwered, Thatas to Superintromifſion, beyond. what was gagnfirmed, 
© - he was Lyable as Intrometter. . en 

It was aſſerted by the Preſident and ſome others, [That it was the cus 
ftom and daily praQtique, That notwithſtanding of Superintromiſſion 
even before the Confirmation, the Executors ought not to be Lyable, but 
ſecundum wires ; and that a Dative ad omiſſa may betaken; yet others were 
politiveof the Opinion, thata Perſon, Intrometting with more nor is con- 
firmed,was Lyableas vitious Intrometter ; Seing it could not bedenycd, 
but he was Tntrometter; and he could not plead, nor pretend tobe Execus 
tor, as to what was not confirmed ;, and if there were no Confirmation 
_ he would without queſtign be lyable as Intrometter; and the Confirmati- 

on ought nor: to put him in better caſe; ſeing, notwithſtanding of the 
fame, as to Superintromiſſion, he is not only Intrometter without warrand 
and fo vitious, but is perjuted; having made Faith, the time of the Con- 
firmation,thar nothing was omitted ; And itis hard that a cuſtom, contrare 
to the Principles of: Law, and to the Opinion of Hope and other Lawyers, 
ſhould be obtruded; unleſs, upon a Debate 7» preſentia, there be a Deciſis 
on, which may bethe Foundation of a Cuſtom. | 


D388. . Burnet contra Gib.. 9. June. 1676, | 


"E HE Lords,in a Spuilzie of Teinds, Purſued at the inſtance of Alex- 
ander Burnet contra William Gib,, Found, "That the Defender, or his 
Author having encloſed a peice of Mariſh Ground to bea Yard ; and hay- 
ing made no orher uſe'of the fame ſince; but for Carrets and Roots; he 
was not Lyableto the Biſhop Titular, or his Tackſman of the Parſonage 
Teinds, for payment either of the value of the Parſonage Teind, or tor 
the Viccarage Teind ; which was found by plurality of one or two 
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Theſe that were for the Deciſion did found their Opinion upon theſe 
Grounds, vis. 1. That the Heretor poteſt uts Jwre Jao; and that the Ti- 
tular has no tye, nor Servitude upon him ; but he may either Labour, or 
not his own Ground ; If he do it not in fraudem or emulationem, of pur- 
poſe to prejudge the Titular. 2. .That the Defender, in order to his own 
Intereſt, having thought fit toencloſe his Ground, and to make uſe of it 
for Carrets and Roots, for which, by thecuſtom of the Country, 'Teigd 
is not due, neither to Parſon, nor Viccar; the Defender is not Lyable far 
Teind; Seing Viccarage Teind, and the payment of it is regulate, ac- 
cording to Cuſtom. | #6 

It was urged by the Lords that were of an other Opinion, That the Ti- 
tular of the Teinds had an #ntereſſe partiariumas to Teinds; ſo that albeit 
the Heretor may «ti Jwre ſao, it 1s to be underſtood, that he ſhould uſe the 
fame ſire injuris, without prejudice of the Titular: Andif, of purpoſe to 
prejudge the Titular, he ſhould not Labour but ſuffer his Lands to ly 
waſte, he will be Lyable to the Titular for the value of the Teind that 
was formerly payable, or might have been gotten ; As was Found in the 
caſe of the Laird of Polwart againſt the Miniſter of Polwart, For, If he 
ſhould incloſe all or a conſiderable part of his Ground that - was arable 
Land, and whereof the Teind was either payed to, or kd by the Ti- 
tular, it were hard that it ſhould be in his Power to prejudge the Parſon 
ro the advantage of the Viccar ; But in that caſe the ſmall Teinds would 
be conſidered, as great and parſonage Teinds, quis ſarrogatum fupit #4- 
turam ſurrogati: And far leſs; 1t ought to be1n the Power of an Heretor 
to prejudge altogether the Titular or the Miniſter, who is provided out 
of the Teinds, as in the caſe in queſtion, by encloſeing Ground formers- 
ly arable, and - making that ute of it, - that neither the Titular nor 
Parſon can have any benefite of Teind ; It being unjuſt, that the Titular 
ſhould be prejudged, and that the Heretor ſhouldadvantage himſelf; and 
'by his own Deed ſhould free himſelHfof Teind: - And albeit, by the cu- 
ftom in ſome places, Teind is not payed for Carrets and Roots in Yards, 
theſame being looked upon as inconfiderable ; andthe Bounds, where the - 
ſameare Sowen or planted, being fmall parcels of Ground, for the private 
uſe of the Heretors own Family; ' yet when a ' conſiderable Tra of 
Graund is encloſed and parked, fo that the Heretor has the ſame if not 
more:profite than he has of his other Laboured Ground, by ſelling the 
Roots and Fruits of the ſame, as about Edinburgh, or other great Cities 
where great parcels of Corn-Land are taken in,andencloſed to the uſe fore- 
ſaid; as by the Common Law Teind is payable, even for ſuch Fruits and 
Profits ; So by our Law, the Titular ought not to be prejudged : And the 
cuſtom, that Teind is not payable, for Roots and ſuch like, ought tobe un- 
derſtood of ſuch.as, grow in Yeards about Houſes, as ſaid is, for the pro- 

per and domeftick uſe of Heretor or Tennent ; but not where a great par- 
cet of Ground is taken in, and deſtinate for profite and advantage, by 
Soweing, or Setting, and Selling Herbs and Roots. 


D. 356. Nairn contra Scrymger. 13. June 1676. 


Fe a Suſpenſion,at the inſtance of a Perſon who had bought Lands, up- 

on that Reaſon, that the Seller who charged for the Price was obliged 

by the Contract to give him a perfect Progrefs, and that the Progreſs _ 
hibit 


of Council and Seſs1on. ETP 


hibited to him was detective, In {wa far as, the Lands did hold of the Bi= 
ſhop, and the Original Right was not produced, but only a Chatter of 
Confirmation zz Ano 1611; and the Charter confirmed was not produ- 
ced; and the Progreſs, fince the Charter of Confirmation, was but late . 
and ſome of the Charters had no Seaſin following upon the ſame; and 
ſome Seaſins wanted the Warrand of Charters and Precepts: And albeit 
it was alledged, that rhe Charters would be found Regiltrate in the Biſhops 
Regiſter; that defect was not ſupplyed thereby, ſeing the Biſhops Regi- 
ſter was not Authentick ; and ought ro have no other reſpect than a Re: 
gifter of any other Lord or Baron, of the Writes granted by theth. © 
The Lords Found, "That, tho much may be faid upon the Progreſs fore- 
ſaid, to defend againſt any Perſon that will pretend Right to the Lands; 
and to faund Preſcription upon them: A Buyer nevertheleſs was not 
Obliged to accept arid acquieſce to the ſame as a ſufficient Progreſs ; - 
ſeing the Buyar ought to havea Right; and Preſcription with 40 Years 
Poſleſſion doth not amount to a Right, afid there may be Replyes upon Ins 
terruption ; and at the beſt, Preſcription is not a Right” but 2xceptio-rems 
OT 18. jo "= 
7 Bur-the Lords did allow,to the Charger; a time for rmizking ours bite 
Progreſs : and Found, That the Suſpender could not be forced to acqui- 
eſce in abſolute Warrandice, which was offered in Supplement ' of the - 
Progreſs ;*In reſpect the ſame 1s only the Ground of a Perfonal Action, and 
may become ineffectual; 14 the Perſon, obliged to Warrand,ſhould become 
inſolvent. Actot Fa/coner, alteri Stewdrt; &e. Gibſon Cletk. Is Pr e- 
ſentia, 4 = 


D. 357 Cornelius Neilſor: contra 1 4. Tut i 65 7 


"Ornelins N eilſon one of the preſent Bailhes of Fdinbargh , having had 
notice that a Privateer had a Ship'taken by him lying at Stonehyve ; 
fraughted with Dails and other Timber, Did bargain with him for a 
Patcel of Dails and Trees to the value of 200 HAQSerl; And the faid 
perſon , with whom he bad bargained , being found thereafter tobe a Pi- 
rate, being, execute and hanged at London as a Pirate ;, And the ſaid 
Ship being found , with the Cargo of it, to. be a free Ship belonging to 
His MV ajefties Allyes ,: and unjuſtly taken by a Pirate ; Yet the laid 
Cornelixs had the Confidence to intent a Purfute dgainft rhe Owners and 
their Factor, to hear and ſee it Found and Declared , that he had atiliter, 
it! reſpeCct'of their Intereſt, made the ſaid Bargain; feing otherways the 
Pirate might and would have carried away the Ship and Cargo; or other- 
ways, not having men in Company enough to navigate both his own and 
the faid Ship, he might or would have burnt and deſtroyed the fame; and 
the Owners ought to be lyabte to refound to him what he liad given, for 
the faid Parcel of Dails, and fome Anchors and Cables: And in the dif- 
pure, the ſaid Cornelius Procurators did not ſtand to. hint and infinuate, that 
he was iiot without ſuſpition and jealouhie, - that the faid Perfon was a Pi- 
rate the time that he tranſacted with him; and that: the faid Tranfaftion 
was made upon a principle of Generoſity '( as they called it ) and Humas 
airy, in behalf and for the Advantage of the Owners.” .. © 6 
* It was Alledged for the Defenders, "That the Ship and Goods being theirs, 
they have rei vindicatio of the ſame, and may claim and recover the = 
"BA | anc 
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and Goods, where ever they are; and that Pirats are of all Theives the 
reateſt ; and res furtiva non poteſt uſ, _ and is extra commerciam: And 
by the Law, even when Perſons are i: bona fide, and do buy ſtollen Goods, 
and could not probably know whether they were ſtollen, yet the Owners 
may claim the ſame, and will not be lyable to refound the Price; but in 
this Caſe the Purſuer cannot in the leaſt pretend, that he was i bona fide; 
ſeing by the aw of all Nations, when Goods or Ships are taken via fatts, 
by Privateers or others, they cannot break Bulk, or diſpoſe upon Ship or 
Cargo, or any part thereof, and if they do, Law looks upon them as Pi- 
rates; and theſe who do buy, or ger any of ſuch Goods from them as Re- 
ceptatores. And ſeing the Purſuer doth acknowledge that he had ſ{uſpition 
that the ſeller was a Pirate, he was #2 pefſima fide to have any dealing 
with him: And he cannot pretend he was zegotiorumgeſtor, ſeing negoti- 
orum peſtio is only in the caſe, where a Friend,in abſence of the Party con- 
cerned, does him a good Office, eo azimo, and upon no other account, but 
that his Friend ſhould ſuffer noprejudice: and upon the matter zegotio- 
ram geftor, ſo circumſtantiate, comtrahit, or rs contrahit with the Perſon 
eujus negotium gerit, which cannot be {aid1n this caſe; ſeing the Owners 
werealtogether unknown to the Purſuer, not only as to their Perſon bur as 
to their Nation : And the Pretences foreſaid of Humanity and Generoſiy 
are not preſumable, the Purſuer being a Merchant, and who is known 
to be under the CharaQter of a perſon apt egough to take the Otcaſion of 
advantageous Bargains; and having bought the {aid Goods at an eaſy rate 
and great undervalue, and it being evident, that he did intend only his 
own intereſt, and not that of rhe Owners, in ſwa far as, he did not buy the 
haill Ship and Cargo by averſionem, but only the parcel foreſajd ; And it 
appears by a Commiſhon produced, that he tranſaQted ſo with the Pirate, 
that the Ship was conſigned in the hands of the perſons thereinmentioned, 
to the effe& he might have alſe many Dails and Timber at the low rate 
' he had agreed for, as would extend to the ſaid Sum of 200 /:b. farl. and 
the ſuperplus ſhould be compted for, not to the Owners, but to the 2i- 
rate: And when thgShip was brought aſhoar, he did not give noticeto 
any Magiſtrates, that it ſhould be ſeiſed upon to be torthcoming ro theſe 
who ſhould have Intereſt, there being ground of fuſpition, that the ſaid 
perſon was a Pirate: Andas tothe Pretence and Citations adduced, that 
etiam mals fides poſſeſſores have neceſſarias impenſas allowed to them; That 
is only in the caſe of Expences upon ruinous Houſes, which otherways 
would periſh, being deburſed by a Perſon that was in poſſeſſion; and 
without which the Houle could not be preſerved from ruine, and inother - 
caſes of the like nature: but not in the caſe of Thieves, Pirats and Reſet- 
ters, Who cannot pretend to have Repetition of the Price payed by them "We 
the ſame not being imper/e but pretiam. | | 
Tho ſome of the Lords were of Opinion, That there was no Founda- 
tion for rhe ſaid Purſute; and that there was rather Ground to Cenſure 
the Purſuer as a Receprator ; thatſuch practices ſhould have no Encourage- 
ment: Yet others being of Opinion, that the Purſuer was favourable, 
having preſerved the faid parcel ; anda benefite ariſing to the Owners by 
his TranſaRtion; The Lords Recommended to the Parties to ſettle : 
AQtores Cuninghame, Dalrymple, &% Falconer, alteri Lockheart and Mcken- 
zie. In preſentia. a | 
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D. 358. Doctor Frazer contra Hog. 6. Fane 16764 


& TN 2910 1593. Contraftu Permutationis ſen Excambii (ut-loquimur) 
& © celebrato* inter Georg:um Comitem Mariſcalluys & Menonem Hog de 
* B/aridrys; Quia diftus Menon dederat & diſpoſuerat difto Comiti quaſ- 

&« dam terras villz Piſcatorum vulgoof the Fiſbertoun de Peterhead; Ec villa 

& de Peterhead ereRta fueritin Burgum Baroniz ; adeo ut terris iſtis difti 

« Menonis commode Comes carere nequiret: Et quia diftus Memon habe. 

&* bat Jus uſusfruftus & Locationem ad- longum tempus terrarum de 
& Blairidrgn, Tdeo diftus Comes diſpoſuerat difto Menoxi & ſuis hzredibus 

& prediQas terras de Blairidryn ; {ed redimendasa difto Comite & ſuis ſuc= 

« cefloribus, ſolutione trium millium mercarum& locatione diftarum ters 

@raruw in Annos novemdecem poſt , Redemptionem.; pro merce= 

&« de ſedecem librarum ſingulis Annis pro di&iis terris pendi ſolita; 'ut in 
« Contractu aſſeritur': Et pro implemento dicti Contractus, Charta a dicto, 
« Comite & filio cus conceſſa in aro 1617. dictus Menon inveſtitus & ejus 
« hzredes,: dictas terras poſſederant, donec Dominus Alexander Frazer 
« Archiatreus Regius, acquiſito Jure Reverſionis ſeu Retractus in dictocons 
& tractu & Inveſtitura contento yoo Hog nepote dicti Mezonis premos 
« giro (ut moris eſt ) ut dictarfr ſummam reciperet, & predictas terras 
< revenderet, Actione declaratoria dictas terras vendicabat Jure Retractus, 
« rjire ut afſerebat redemptas. | lis * 

_ * Excipiebat Reus Retractum ſeu Pactum de retrovendendo apud nos 
&-ſtricti Juris eſſe & ſpecifice, implendum ; eo autem, pacto cautum terras 
« qictas redimiendas non ſolum ſolutione dictz fummz, ſed adjectum eay 
& eſſe relocandas in tempus przdictum;Locationem autem ſeu Aſſedationem, 
« nec oblatam nec depoſitam. Meet api not © 29) 

« Replicabat Actor Pactum illud de Relocatione injuſtum & uſurarium 
& & jllicitum efle ; terras ſiquidem ejus efle valoris ut merces Relocationis 
*rantumnon imaginaria ſit;Colonum enim pro us pendere aut pendere poſſe 
« quotannis ſexcentas minas: Et fi Reo non folum dicta fumma 3ooo0 mina- 
&« 1mſed etiam locatio adeo diuturna & pro mercede. adeo-exil; danda fo- 
« ret; ſpecie Locationis ipſam Proprietatem vel ejus Prettum conſecutu- 
« rum: Adhzc, Conſtitutione Jacobi 241. Part. 6, cap. 19. Statutum' eſſe, 
& ;n Contractibus Hypothecariis, quibus terrz alienantur ſub pacto de Re- 
&trovendendo, & Relocando poſt Redemptionem ; Conditiones & 
&« Aſſcdationes iſtas haud ſervandas, terris redemptis, niſi convenerit de 
« jufta mercede & penſione,faltem haud multum citra juſtam Firmam, ut 
& [0quimur. ; : | ' ER. 
_ - 4 Reſpondebat Revs multum intereſle inter Contractus Mutwi 8 alios pu- 

« ta Venditionis & Permutationis &c. Ubi enim pecunia feeneratur & cre- 
« dicu., uſurarie ſtipulationes illicitz ſunt; -8& pacta alioquin licita repro- 
&« bantur; - ut pacta, Legts Commiſſoris; ea. ratione, quod debitor! obzrato 
& 8 jnopi Creditor nihil non exprimet; ca autem. ratio 1N aluis Contracti- 
«.hus cefſat ; & in hoc caſu; nec enim- in/eo- mutuum, 8 conſequenter 
« nec uſura necpactum uſurarium nec Debitor inops, ſed Contractus Per« 
« murationis inter Rei ayum, virum haud locupletem & Comitem prepo- 

- &tentem,. cui terras ſuas ut ſibi {i non neceſlarias, faltem commodas fla- 
& gitanti,nedum leges inquiores dare: Conſtitutionem autem predictam 
« Jacobi 244. in Contractibus pignoratitis locum habere, ubi terrs Credi- 
7 | Y XXXMX | «tori 
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< tori impignorantur,, ut ex verbis Conftitutionis Iiquet (when Lands are 
, <Wadfet.) In caſu predicto nec ' Creditam nec Pignus efle ; avum 
« ſxum nec pecuniam Comiti dediſſe, nec repetere poſle ; -cum. dicto 
« contractii Clauſula Requiſitionis (ut loquimur ) non 1nſit; nec Reus pre- 
& fictam ſummam petere poſſit; nec Comes teneatur perſolvere: avum 
@ {yum permutaſſe terras ſuas cum terris de Blatridryn, ea lege 8 fatis ini- 
&# qua, ut Reo haul liceat terras avitas rejuere; Cum penes Actorem extras _ 
« eam & fingularetn fucceſſorem facultas fit redimendi, fi ea uti velit 
&* conditioni parendum; terras tempore Permutationis incultas & forte ſte. 
« rjles fuifſe, in Regione ſaltuoſa & montana ; fi ſua & parentuin induſtria 
« excultz & meliores ſunt, 1d in ſuum detrimentum haud retroquendum. 
« Quaſtio ifta, Domino de Caſtlehill referente, in domum interiorem 
@ ;ftroducta ; & inter Dominos diſceptata; Cum deea ſententiis varia= 
tum; "viſa eſt altiorem indagintm requirere; 8, coram ipſis, Partibus 8 
« Patronis vocatis, audienda. Actores Lockheart &c. alteri Cuninghame. 


D. 359. Mitchel contra Litlejobn. 20. June. 1676. 


Af R. Lithjobs Tailziour,by Contract of Marriage with his firſt Wife 
| Clerk, wg to provide whatſoever Lands, Money 
3x other Moveable Goods he {ſhould acquire during, the Marriage, to 
hirfelf and to the Heirs of the Marriage: And thereafter. having 
Marryed a Second Wife Mitchel, and having provides | 
her to an Annualrent, he did grant a Right to her a little before his de- 
ceaſe, when he wason Death-Bed as was Alledged, whereby he declared, 
that, in conſideration, that his Wife had been very duriful, and it was not, 
reaſonable, that;if the Marriage ſhould diſſolve before Year andDay, ſhe 
ſhould want altogether the benefite of her Joynture ; therefore he wills, 
that tho he ſhould deceaſe before Year and Day, ſhe ſhould have a Right 
to: the ſaid Annualrent, as it is reſtrifted by the ſaid Write to leſs than ſhe 
was provided to: And that the Contract of Marriage and Infeftment 
thereupon ſhould be effeQual pro tanto in the caſe foreſaid ; And is oblig- 
ed to pay the ſaid Annuity. * 
This Deed being queſtioned upon theſe Grounds. 1. That hecould not 
doany Deed in- prejudice of his Heirs on Dead-bed. 2. That the Con- 
_ queſt being provided (asfaid is) to Heirs of his firſt Marriage,” both as to 
Lands and Moveables,; he could not by the foreſaid Deed, being a meer 
Donation, prejudge the Children of the firſt Marriage. Upon occaſion 
of the ſaid queſtion, the Lords thought fit to conſider, what the import of 
ſuch Clauſes of Conqueſt ſhould: be underſtood to be; the ſame being fo 
frequent; And there being hinc inde Anguſtie, and difficulties on both 
hands; ſeing,upon the one, 1t way appezr hard, that a Husband ſhould 
be reftricted by ſuch Clauſes too much ; and on the other hand, that ſuch 
Clauſes ſhould be ineffectual, and in the power of the Husband to eva- 
cuate them; ſeing all obligements ought to beunderftood cam effect nu & at 
operentur: Andinendit was Reſolved, that the ſaid Clauſe of Conqueſt, 
being conceived in the terms foreſaid, in favours of the Heirs of the Mar- 
riage; the Husband doth not ceaſe to be Fiar, fo that for Onerous Cauſes, 
he may diſpoſe of whatſoever he acquires; and the Heirs of the Mar- 
riage will be lyableto his Deeds and Obligements thereanent. 2. 1t was 
thought, That the Husband could do no Deed #» fraudem of the ſaid 
Clauſes,and of purpoſe to fruſtrate the fame. - 3. Tho ſome of the Lords 
were 
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were of the Opinion, thar the Husband could not diſpoſe, of the Conqueſt 
but for Onerous Cauſes, yet others thought, ' that he might diſpoſe thereof, 
without fraud and for Rational Cauſes and Conſiderations; as in thecaſe in 
queſtion,” upon the conſiderations abovementioned, in favours of a dutiful 
Wife; -And it was fo found by the Major part ; albeir. others thought in- 
deed, 'that'the Husband, notwithſtanding of the forefaid Claufes, might 
providea fecond Wife and his Children by þer, out of the Conqueſt dure- 
ing the firſt Marriage ; if he had no other Eſtate, and the Proviſions be 
-competefit'; Bur thatin the caſe in queſtion, the Deet foreſaid'was a Do- 
nation, which the Children of the firit- Marriage, being Cretlirors by 
the ſaid Clauſe of Conqueſt, mightqueſtion:. __ > 
But the Lords Fond, "That it the {aid Deed was on Death-bed, the De- 
fun& having -not only granted an Heretable Right, 'but having obliged 
himſelf, his Heirs and Executors, to pay the faid Sum, -his Executry and 
Deads part would be pe to the ſaid Obligement'! even as to Moveables 
acquired dureing the firft Marriage; which may appear not to.be without 
difficulty; ſeing, as to the Conquelt, during the fitit merge, there could 
be no Deadgpart; the fame being provided 'to the Chilfren' of the firſt 
Marriage, as faid 1s. 0” OO 
- - Tho the Heir of the Marriage may renounce to be GeneraF Heir, and 
tay rake a courſe to eſtabliſh the Conqueſt, either in his own, of in the 
perſon of an Afſigney to his behoof; and £ not be lyableto the Defuns 
Obligement, without'an Onerous Cauſe. Yet it is to be conſidered, whe- 
ther, if they ſhould be ſerved Heirs of the Marriage, 'ttey would be ſyable 
to the ſame; ſeing all Heirs repreſent the Defunct ſao ordine, and-are ea- 
dem perſona?- Or if they belyable only to the Defuntts Decds and Oblige- 
ments for Onerqus Cauſes? | = DE | = 
Item, Tf ſuch Proviſions be not in favours of the Heirs of the Marriage, 
but only of Bairns ; Whether the Bairns will be lyable to the Defunits 
Debs ? And if all the Bairns will be lyable to the ſame as Heirs of Provi- 
101? | . 
It is thought, Tf Tnfeftment follow in favours of the Fatherand the Bairns 
of the Marriage, they mult be Heirs of proviſion to him: and that all 
the Bairns ( if it be not otherways provided ) will be Heirs of Provie 
ſion. ID "4 | ; 
But theſe Points did nor fall under debate.. ARores Cuningham, al- 
teri Dalrymple. Hamilton Clerk. In preſentia | 


D. 36 on Galbraith contra Lefly. cod; die. 


HE Lords Found, That a Bond being granted by two Perſons con« 

- junctly and ſeverally, being Merchants; and for the price of Mer- 

chant Ware: the fame could not be queſtioned upon that pretence, that 

one of them was Minor the time of the granting the ſame; It being offered 

to be proven, that he was then, and is ſince a Trafficquing Merchant. 

Mozro Clerk. Sir David Falconer having reported the ſame, in Order 
ro his Tryal,, when he was to be admitted a Lord of the Seffion. 


D. 363. Irving \eontra Irving. 22. Tune 1676. 


Fray Irving of Lenturk raiſed Suſpenſion and Reduftion againſt 
John Roſs in Strathmore, and Francis Irving Brother to Drum, of a De. 
| creet 
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creet of Spuilzie and wrongous Intromiſſion ; upon theſe Grounds, that 
the Witneſſes had declared falſely; In ſwa far as, being adduced by, the 
Purſuer before the Council, they had declared they knew nothing ; and 
in the Proceſs before the Lords, they declared fully and poſitively, as to 
all that was Libelled. And 2. They declared upon Quantities ſo ex- 
orbitant, that the ſame do amount to the twentieth Corn; Whereas in 
the Countrey, where the Cornes grew , they have ſcarce the third 
Corne. 

The Lords Found, That the Decreet, being i» foro, could not be que- 
ſtioned upon any Ground ; and in ſpecial upon the Teſtimonies' of the 
Witneſſes as falle; ſeing there ſhould be no end nor period of Pleas; and 
there being no Proteſtation for Reprobatores. Some of the Lords were 
of Opinion, that as a Decreet founded upon a falſe Write may be queſti- 
oned, ſo when the ſame is founded upon falſe Teſtimonies, and the falſe. 
hood is evident, and may be qualified ſie altiore indagine, the ſame may 
be likeways queſtioned: And the Remedy of a Reduction of Decreets 
in foro, being denyed, only upon that pretence of Competent and Omit- 
zed, ought not to be denyed in ſuch caſes; ſeing the Ground foreſaid, that 
the Teltimonies were falſe,doth ariſe upon the Depcſitions of the Witnefles; 
and was neither known nor competent to the Defender, who is not allow- 
ed toſee nor to queſtion di reſtium: And a remedie, which in Law and 
Reaſon ought to be allowed, is not taken away, becauſe it is not proteſt- 
ed for by a Party, who for the time did not know that there were any 
Ground for the ſame. Newbyth Reporter. Gibſon Clerk. 


D. 362. | contra Shell. cod. die. 


Compryſing being deduced at the Inſtance of an Aſſigney, againſt 
A the Repreſentative of the Debitor as lawfully charged; and the Com- 
priſer upon his Infeftment having intented a purſute for Mails and Duties; 
It was Alledged, That the Cedent was debitor to the DefunQ, ſo that 
the Debt due to the Defuntt, did compenſe the Debt due by him; and the 
Ground of the Compryſing being ſatisfied, the Compryling is extinguiſh« 
ed: Which caſe'being Reported to the Lords, they had theſe Points in 
debate, and conſideration amongſt themſelves. viz. 1x. Thar Com- 
penfation is only of perſonal Debts, and of Sums of Money, ae /iquido i» 
kquidum; but is not receivable in the caſe of Real Rights and Lands, and 
Purſutes upon the ſame; Seing in ſuch procefses there is no Debt craved, 
bur the purſute is founded upon a Real Right: And ſome of the Lords be-' 
ing enclined to think, that the Alledgance is not founded upon Compenſa- 
tion, but upon Payment or the Equivalent, viz. Thatthe Cedent habebar 
#ntus; and in effeft, and upon the matter was ſatisfied, being Debitor in 
alſe much as was due to him by the Nefunt: And the Lords are in uſe 
to favour Debitors, whoſe Lands are Compriſed ; and, in order to extin- 
guiſh Compriſings, to ſuſtain proceſs for Compt and Reckoning ; and de- 
claring the ſame to be extintt, not only by Intromifſion but by Compen- 
ſation: Others were of the Opinion, that tho Compenſation zp/o jare minuit 
& tollit obligationem, where it is proponed; yet if the ſame be not propo- 
ned before the Decrect, whereupon the Compryling proceeds; and when 
both Debts are i finibus of a perſonal Obligement ; the Debt contained 
in the Compryling cannot be ſaid to have been payed before the Com- 
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pryling ; and after theCompryſing is deduced,it cannot beextinguiſhed but 
either by Intromifſfion within the Years of the Legal, or by Redemption; 
2. Whatever may be pretended as to the Cedent, that he could not be in 
bona fide to compryſe for a Debt due to him, having alſe much in his hand 
as would fatisfy the ſawe, 'yet ſuch pretences are not competent againſt 
the Third Perſon having bore fide compryſed ; or having Jus queſitum ; As 
in the cafe ofa Horning upon a Decreet, it could not < obtruded to the 
Donator, that the Debt was ſatisfied ; The Obtainer of the Decreet being 
Debitor to the Defender : And if this ſhould be ſuſtained, expired Com- 
prylings and Infeftments thereupon, being now a moſt ordiaary ſurety, 
may be eaſily ſubverted upon pretence, that the Cedent was Debitor, in 
Sums equivalent,to the perſon, againſt whom the Compryſing is deduced: 
And there is a great difference betwixt payment and acalatiog either 
by actual payment of the Debt, or by Jntromiffion with the Maills and 
Puries of the Lands compryſed, which is obvious and eafie to be known ; 
and betwixt the pretence of fatisfattion by Compenſation ; ſeing payment 
Is exceptio in rem, and extinguiſheth Debts as toall effeRts; and Intromiffi- 
on is ſo notour, that the Buyer may and ought to take notice of the 
fame ; whereas Compenſation is but quaſs ſolutio, and it has never effeQ, 
until it be proponed. | + | 

Thar point was alſo in conſideration with the Lords, Whether Compens 
ſation can be proponed by any perſon, but ſuch as has Right to the Debt ? 
And as to this point, there were different Opinions, and ſome of 
the Lords were of the Judgement, that any perſon, having, intereſt to de= 
fend againſt Compryſings and purſuites upon the ſame, might alledge 
they were ſatisfied in manner foreſaid: But others were of the Opinion, - 
that no perſon can pretend to compence, but he that could diſcharge the 
Debt, whereupon he would compence ; and conſequently ruſt have 
Right to the ſame: And in the caſe in queſtion, neither a confirmed Te 
Kament, containing the Debt due tothe DefunQ, nor any Right to the 
fame was produced. 

The AQ of Parliament, K, J«. 6th. Parl. 12. Cap. 141. Being ſo po= 
fitive, that Compenlation isonly de /zquido inliquidum, before the giving 
"of Decreets,and never after the giving thereof; Some of the Lords were of 
Opinion, that tho the Defender had Right to the Debt due to the De-« 
fun, Compenſation could not be received : But ſome of the Lords hav- 
ing deſired, that the adviſing oftheſe paints,being ſo conſiderable, ſhould 
be delayed till to morrow, they were not decided. Theſaurer Depate 
Reporter. Gibſon Clerk. 


D. 363. Lamingtoun contra Raploch, eod. die. 


A Suſpenſion being craved, Upon that reaſon, that the Charger had 
been Curator, and azte reddizas rationes could not charge him with 
any Debt ; 1t was Anſwered, That the C omplainer being to be Marryed, 
he deſired the Charger, and ſome others to be his Curators, to the effe& 
they might authorize him to Contratt'; and the Charger had never ins 
trometted. _ Zak 

Some of the Lords were of Opinion, 7 hat if it could be. verified by 
the Complainers Oath, that the Charger had no Intromiſſion ; and that 
AY FE theſe 
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theſe that Intrometted were Reſponſal ; In which caſe by the Civil Law, 
there is no «#10 tutele, but againſt theſe whointrometted ; the others who 
had not Intrometted being only Lyable 7» ſabſidium, the ſaid reaſon 
ſhould not be ſuſtained : But it being pretended, that, by our cuſtom, 
all Tutors and Carators are Lyable, whether they intromet or not with- 
out diſtin&tion ; and that Pupils may take themſelves to any of them: 
Tho it was not madeappear, that the ſaid point was ever debated or de- 
cided, yet the Lords Ordained the Complainer to give in a Charge againſt 
the Curator , and the Compt to be diſcuit upon the Bill. Glendoich Re- 


porter. 
D. 364. E. Dumfermling contra Callender. Tune 1676. 


Y Minute of Contra betwixt the deceaſt Earl of Calexder, and Dam 
Margaret Hay Counteſs of Damfermling, he was obliged to Infeft the 
faid Lady in the Lands and Barony of Livingſtoun in Lifterent and Con- 
junAfee; and whatſover other Lands and Sums of Money ſhould be con- 
ueſt during the Marriage: He is obliged likewayes, to _ ſurety of 
the ſame, to her in Liferent, in the ſame manner as of the fermer Lands: 
And in caſe of no Iſſue of Children, the one half of the ſaid 
Conqueſt to be diſpoſed upon, as the Lady ſhall think fit: And the Earl 
of Dumfermling having intented a Purſute as Afſigney by his Father, who 
was Heir to the ſaid Lady his Mother, for implement of the {aid Minute ; 
for declaring what Lands, Sums of Money and others were conqueſt b 
the ſaid Earl, dureing the foreſaid Marriage ; and for Infefting the Purſu- 
er in the halfof rhe ſaid Conqueſt : It wes Aledged, Thar the 1aid Oblige- 
ment and Clauſe of the Minute as to the Conqueſt, are conditional. v;z. 
In caſe of no Ifſue of Children; and that the ſaid condition did not 
exiſt. viz. There being an Child procreate of the ſaid Marriage. 

The Lords upon Debate, iz preſentia,and among, themſelves ; did Find, 
that the ſaid Condition did exiſt, In ſwa far as, tho there were Children of 
the Marriage, yet there was no Children or Iflue the time of the Diſſolu- 
tion ofthe Marriage, by the Deceaſe of the Lady. 

Albeit 1+ was «rged, That theſe Conditions, . ſi {iberi non extiterint, wel 
non ſint procreati;, and that Condition, fs or ſint libert ſuperſtites, were dif- 
ferentin Law ; and in the conception and import of the ſame: And in- 
the firſt caſe, /i nor. ſint liberi, ſine adjecto tempore aeceſſus vel diſſoluti Matri- 
monii, deficit ipſo momento that there 1s a Child ; And the Condition, being 
in the Terms foreſaid, in caſc of no Ifſue, both in Law and in Propriety of 
Speech, cannot be otherwayes underſtood and Interprete: And ix Claris 

| #03 eſt locns conjecture aut interpretationi, which is only, where words are 
. Homonymous or Ambiguous: And where a Clauſe is, of itſelf, ſuch as 
may be underſtood Without addition.z-tomake any, upon pretence of the 
intention of Parties, is not i-terpretari ſed addere ; - & intentio in mente reten- 
za nihil operatur : And that if there had been Children.of the Marriage, 
who had Lived to that Age, that they had been Marryed, and had had 
Children,who had all died before the Difſolving of the Marriage, It could 
.* not be ſaid, withoutabſurdity, that there had been no Iſſue; And both in 
Law, and by our cuſtom, when there is any Advantage given orprovid- 
ed by the Law, or by ContraQ, in favours ofthe Husband in caſe of Iflue, 
It is ever underitood ; /iberi ſint procreati, tho they do not ſurvive ; Asin 
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the caſe of a Courteſy of Scor/and: And that Conditions ought to be taken 
{triftly and according to the Letter ; eſpecially in this caſe, the Proviſi- 
on foreſaid, that the Lady, in caſe of no Iſſue, ſhould have either a Fee,or 
the halfof the Conqueſt ; or a Faculty to diſpoſe of the ſame. WW -, 

It was farder Al/edged, That the ſaid Clauſe doth not import; that the 
Lady ſhould have the Fee, or the half of the Conqueſt, bur only a perſo- 
nal Faculty and. Power to diſpoſe of the half of the Conqueſt ; which 
ſhe had notuſed: And nevertheleſs it was Found by plurality, that the 
faid Proviſion imported a Fee; In reſpect the ſaid Minute was a ſhort 
paper, drawn by my Lord Calender himſelf, who was altogether igno- 
rant ofthe ſtile and conception of Writes ; And,if it had been extended, as 
it was inrended, it could not otherwayes be extended, but the Fee he- 
hooved to be provided to the Lady, as the half of the Conqueſt, And, 
that the halt of the Conqueſt ſhould be diſpoſed of by the Lady. ' did im- 
port, that ſhe ſhould have a Fee and Dominiam; the very nature-and el. 
fence of Property conſiſting i poreftate Diſponendi. E- 

Some of the Lords were of Opinion, that the faid Clauſe did import 
only.a perſonal Faculty : Upon theſe Conſiderations. , 1. That the Right 
of Dominium,being the higheſt Right and Iatereſt can be given, it can- 
not be thought to be given, but when the words are {uch, as are 
not applicable to any other intereſt; whereas the faid words do quas 
drate alſe well, if not more, to a Perſonal Faculty, than to an Heretable 
Fee. 2. The ſaid Clauſe is conceived per werba maxime perſonalia,. viz, 
That the half of the Conqueſt ſhould be diſpoſed by her; and if ſhe ſhould 
think fit, which are verba arbitris & facultatis. 3. In dubiis minimum is td 
be underſtood & ſolitum ; & ut evitetur abſurdum ; And Reſpect is to be 
had to the quality of the Perſon ; Andalbeit mean Perſons, in their Con- 
trafts of Marriage, do ſometimes provide, that the Longeſt liver may- 
have all, It is not uſual nor can be inſtanced, that ever, in a Contra of 
Perſons of quality , a Fee was provided to a Wite; It being the great fde- 
ſign,of the Marriage of ſuch Perſons,to raiſe a Family to the Husband : and 
it being very ordinary, that a perſonal ' Faculty ſhould be given to the 
Wife. 4- Tfthe Contra&t had been extended, it might, and ought to 
| Have been extended in theſe Terms, That the Lady-ſhould Liferent the 
haill Conqueſt ; and,incaſe of no Ifſue,ſhe ſhould have the Perſonal F aculry 
forcſafd : And tho the Conqueſt had been provided to the Husband and 
her, and the Longeſt liver of them two, and the Heirs of the Marriage; 
whulks faizieing the one half to his Heirs, and the other to hers; her Hus- 
band would have been Fiar ; and, in the caſe foreſaid; her Heirs would 
have been Heirs of Provifon to him, as to the half of the Conqueſt: 
ARores Szlair, Bernie, &c, alteri Lockheart, &c.- 


D. 365. © Dottor Wallace contra Symſon. Fane 1676. 


A Bill of Exchange being drawn by a Merchantin Edizbargh, upon his 
+>. Correſpondent at Lozdov, payable toa Merchant at Briffol ; the 
perſon, to whom the faid-Bill was payable, was not in Ezgland for the 
time, but had gone to Ireland ; but his Freind, having broken up the 
Letter direCt to him, and having Foxnd encloſed the ſaid Bill of Exchange, 
didindorle the ſame to be payed to another perſon upon the place;who did 
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accordingly preſent the ſaid Bill to the Merchant, on whom ir was 
drawn ; whodid accept the ſame conditionally, when it ſhould be righr 
indorſed : And thereafter,the perſon, to whom the ſaid Bill was payable, 
having duely indorſed the ſame to be payed, as the Indorſation did bear ; 
The Mercant, upon whom the ſaid Bill was drawn, did in the #»terins 
break, before the Bill {wa Indorſed was preſented to him ; There having 
interveened betwixt the dateof the Bill, which was 24. January, and the 
Right Indorſement of the ſame, which wasabout the end of April, about 
4. Moneths ; So that the Queſtion was, whether the Drawer of the ſaid 
Bill ſhould be Lyable to Refound the Sum thereincontained? | 
It was Alledged, That he could not be Lyable, In reſpe&t the ſaid Bill 
was not returned to him proteſted, either for not Acceptance or for not 
Payment: Andalbeitin Law, and by the cuſtom of Merchants, the 
Drawer be Lyable _ the Bill be payed; yet that is ever underſtood 
with a Proviſo, that Diligence ſhould be done,and Proteſts ſhould be taken; 
unleſs the Perſon, upon whom the Bill had been drawen, had been evi- 
dently »oz ſolvent the time of drawing the ſaid Bill; which could not 
be Alledged in this caſe, ſcing the Detender had drawen upon the fame 
rſon after the ſaid Bill, to the value of 2000 /ib. ſterling, 'which had 
n Anſwered: And had likewayes Anſwered Bills of his, of great va- 
lue ; whereas ifthe Bill in Queſtion had been returned Proteſted, he» 
would have retained the Proviſion he had in his Hand, or done Diligence, 
to recover the value of the ſaid Bill ; or might have countermanded the 
faid Bill, and given an other Bill payable to a perſon that was upon the 
lace. | : | 
.* 'The Lords notwithſtanding Found, That the Defender and Drawer of 
the ſaid Bill ſhould be Lyable: But ſome of the Lords were of another 
Ju _ : And the Defender Repined, and gave in a Bill, deſiring to 
card. h 


a: contra 4. July 1676, 


JN a Suſpenſion againſt an Afſigney, upon a Reaſon of Compenſation, 
viz. That the Suſpender had Right to the equivalent Sum due by the 
Cedent, by an Afſignation prior to the Aſſignation granted by the Cedent 
to the Charger. | EE”. 

It was Anſwered, That the Aﬀſignation, granted to the Charger,was inti- 
mate, before the Intimation of the Aſfignation granted to the Suſpender : 
Whereunto [+ wes Rephed, That ipſo momento, that the Suſpender got the 
Afſignation foreſaid, being thereby Creditor to the Cedent, he had a 
Ground of Compenſation againſt the Cedent,and conſequently againſt the 
Charger as Aſſigney : And an Afignation, without Intimation, is a ſuf- 
ficient Right, and Ground of Compenſation ; unleſs there were an other 
Aſſigney to the ſame Sum, competing upon. that Ground, that he had a 
- better Right by an Afſignation 1ntimate. 

The Lords ous did not allow Compenſation, and Found 


&) -: go orderly proceeded. Newbyth Reporter, Mr. Thomas Hay 
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D. 367. Buchanan contra Logie. eod. die, 


HE Lords Found, Thata perſon out of the Country, being cited at 

the Mercat-Croſs of Edinbargh, and Pear and Shoar of Leith, upon 

bo. Dayes warning, to be holdenas confeſt; tho he was not Cited perſos 

nally , and thar the Decreet could not be queſtioned upon that Ground 

as Null: But if he were Living and deſired to be reponed to his Oath, 

there might be Ground to Repone him. Newbyth Reporter. Mr, John 
Hay Clerk. 


D. 368. Leſly contra Fletcher. 5. July 1676, 


Q IR John Fletcher being obliged, by Contract of Marriage, to provide 
x ) Dam Marion Lefty his Wife of a {econd Marriage, to the Liferent of 
a Sum of 10000 /ib. did thereafter Infeft her in the Lands of Gilchriſtoun, 
being of more value and of a greater Rent: Whereupon ſhe having ob- 
tained a Decreet againſt the Tennents; The Lords Found her Right,being 

ranted /tante Matrimonio, and thereafter revocked, Null; In ſwa far as 
it exceeded the Proviſion in her ContraQt of Marriage: And ſuſtained 
her Decreet only effeirand thereto ; and ordained her to be Lyable for the 
ſuperplus,until the ſaid Sum of x0000 /:b. ſhould be employed for her Life- 
rent, conform to-her Contratt of Marriage. Forret Reporter. Mr. Tho« 
mas Hay Clerk. | | | 


D. 369. Cheiſly contra Edgar of Wadderly. eod, die. 


EP of Wadderly being Charged, upon an Indenture betwixt himand 
Samnel Chieſly Chirurgeon, tor payment of the Sum thereincontain- 
ed, for his Brothers Prentice-fee, and Entertainment dureing his Prentice- 
ſhip: And having Suſpended the {aid Bond, and intented a ReduQtion 
thereofupon Minority and Leſion ; 'The Lords Found, That the Second 
Brother having no other Means nor Proviſion ; his Eldeft Brother, who 
was Heir to his Father,and had the Eſtate,ought to Entertain him, and to 
put him'to a-Calling : And did not ſuſtain the Reaſon of Leſion. For. 
ret Reporter. Gib/oz Clerk. | E 


D. 370. Pitrichie contra Geight. eod. die. 


S IR Richard Maitland of Pitrichie having obtained-a Gift of Recogni- 
tion of the Eſtate of Geight ; There was thereafter a Minute, betwixt 
him and his Father, and the Laird of Gezzhr, whereby it was agreed, that 
Pitrichie, who, and his Predeceſſors had an ancient Wadfſet of the Lands 
of Achincreive and others, being a part of the ſaid Barony ; ſhould have the 
Reverſion Diſcharged by Geight ; and thar Gezght ſhould give him a new 
Right of rhe ſaid Wadſet-Lands, irredeemable and holden of theKing ; ' 
and ſhould pay to Pitrichie for the Charges in obtaining and declaring 
of the ſaid Gitt 4000 Merks: And that,on the other part, Pirrichie ſhoul 
Diſpone to Geight the reſt of the Eſtate, and the Right he had thereto by 
the ſaid Recognition. . = 
Trharegber Pitrichie,having intented Declarator, for Nullity of the ſaid 
Minute; upon pretence that __ did refuſe and fail to perform his parts 
| ZZ LL IC 
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did obtain a Decreet, and did enter into a Bargain with the Earl of Aboyn, 
and did diſpone to him a conſiderable part of the ſaid Eſtate ; that by his 
Power and Intereſt in the Countrey, he might be maintained, and be 
able to enjoy the reſt: But, before the granting of the ſaid Right to Abow, 
Geight had intented a ReduQtion of the ſaid Lecreer of Nullity ; upon that 
Reaſon, [That the ſaid Decreet was given, In reſpeCt he had not the Writes 
at that time in hand to produce; and to inſtruct, that he was able to give 
a Righr of the ſaid Wadſet-lands to be holden of the King; and that they 
were now found upon ſearch of the Regiſters; So rhar he had not been x 
21074; and the not production of the ſaid Writes ought not to be imputed 
to him, but to the Confuſion of the Times; his Writes being ſcattered, 
and his Father having been long time a Sufferer and Priſoner, for ſerving 
the King. 

The Lords Found, That the ſaid Decreet, being in effect upon a Cer- 
tification for not Production, and Geight condeſcending , and offering to 
inſtruct, that he had not been negligent, and the occaſion and manner that 
the ſaid Writes were not in his Hand; and how he had recovered the ſame; 
he oughr to be reponed againſt the ſame: And that, by the Reduction, be- 
fore the granting of the Right to Aboyn, it was ves litigioſa, and Aboyn 
ought to be in no better caſe than P#trichte. - 


D. 371. contra eod. die. 


A Bond, granted by a Woman ſtante matrimonio, for payment of a Sum 

of Money, being ratified judicially ; 1 was Founa, That the Ratifi- 
cation did not bind her : being of a Deed null in Law , tho it was ju- 
dicial ; being likewayes ſtate matrimonio. 


D. 372. Blair of Kinfauns contra Mr. Thomas Fouler. 
| | 6. Fuly. 1676. 


N the Caſe betwixt Sir William Blair of Kjafaunes and Mr. Thomas 
Foaley , Tt was Foand , "That an AQtion , at the inſtance of the Exe- 
cutors of a Miniſter , for building a Manſs, and refounding the Expences 
of the ſame, 'is competent againſt the Heritors for the time and their Re. 
preſentatives; but not againſt a ſingular Succeſſor: and that it is not 
Debitum fundi.  Newbyth Reporter. Gibſon Clerk. \* | 


D. 373: Rynold contra' Erskines. eod. die. 


bY E Lords Found, That, a Father having aſſigned certain Bonds 
= for proviſion of his Children, the Creditors have not only an AQi- 
on. of Reduction competent to them , bur a perſonal Aftion to refound 
the Sums uplifted , upon the Bonds , if the Afſignation ſhould be found 
to be fraudulent: But did Reſerve to the Defenders to debate, whether 
the ſame was fraudulent ; The Datenders having Alledged, that the 
ſame were granted by their Father, having a plentiful Fortune foy 
the time, ſothat he might lawfully provide his Children. Newbyrb Res 
Porter. | | 
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D. 374 Crauford contra Gordon. eod. die. 


P* the Caſe, Alexander Crauford contra Sir Lodovick Gordon, The Lords 
thought the point in queſtion. viz. Whether or not, a Backbond bes 
ing granted by the Compryſer, the time that he did receive an Aſſigna- 
tion, whereupon he Compryſed ; or by a perſon having gotten a Dilpo- 
ſition, -did afteCt the ſaid Rights, notonly as to the Granters of ſuch Back- 
bonds, and their Repreſentatives,but ikewayes as to Singular Succeſſors ; 
And if the fame ſhould be Found to affeQt, if it did affe& only while the 
ſaid Right was perſonal, and before Infeftment, but not after ? 
" The Lords thought the ſaid point, to be of that importance as to the 
Conſequence and Intereſt of the People, that it was recommended, that 
they ſhould have their thoughts thereupon, to the effe&t that the ſame 
may be decided with great conſideration ; Andaccordingly, this day, the 
caſe being fully debated among themſelves, It was carryed and found 
by plurality of Votes, That ſuch Back-bonds do affect, even as to a Sin- 
gular Succeſſor, tho extra corpus Faris, And albeit they be granted after 
the receiving offuch Rights; And that they affe&t Compryſings, even 
after Infeftments has followed thereupon, during the Legal, but nor af- 
ter. Diverſe ofthe Lords did Argue and Vote againſt the faid Deciſion, 
and in ſpecial, 4. 1. C. N. B. S. T, Upon'thele Grounds: 1. A Sin- 
ular Succeſſor does not ſucceed, in nniverſam Jus as an Heir, but only 
in Jus Singulare; And-if the faid J«s be ſimple and pure, without any 
quality'# corpore Jaris; any extrinfick quality or Deed may - bind the 
Granter and his Heirs, bur not the Singular Succeſſor, who neither canz 
nor is obliged to know, and take notice of any quality. that is notin the 
Right. 2. The quality of a Right is an Accident of the ſame, and 
Accidentis eſſe eſt ixzeſſe ; So that,in Law,where the ſame is not iz: corpore Jus 
ris, it doth not affect the Right as to Singular Succeſſors. 3. Upon the 
Conſiderations forefaid, Reverſions, and Bonds for Granting Reverſiong, 
do not militate againſta Singular Succeſſor, unleſs they be #» corpore Jaris, 
or Repiftrare: And tho there be an expreſs Statute to thar purpoſe, 
yet it doth not follow & contrario, where there is no Statute, Back-bonds 
ſhouldaffe&; ſeing the {aid Statute is made, conform to the Common 
Law, and is Declaratory as to Reverſions ; being then moſt in contempla- 
tion of the Parliament, but doth not derogate from the Common Law in 
other Cafes. 4. Back-bonds are upon the matter Reverſions: and do 
oblige only fo make a Retroceſſion in favours of the Cedent ; and cannot 
operate more, than if a formal Retroceſſion were-made in favours of the 
Cedent ; which could not prejudge a Singular Succeſſor, unleſs it were 
intimate. ---5. It would be an irrepairable prejudice.to the People, and to 
Singular Succeſſors, who, finding a. 'Right pure without any quality 
are x bone fide to think, that they may ſecurely take,a Right thereto; 
' And yet ſhould have no remedy, if, upon pretence of Back-bonds, and 


Deeds altogether extrinſick,their Right may be queſtioned. 6: As to the ' 


Preterice of the prejudice to the People, viz. That they are in uſe to grant 
Aſſignations, in order to the deduceing of Comprylings thereupon; and 
may be fruſtrate, if the Back-bond {hould not aftect the ſame, is of no 
weight; Seing they truſt the Aſigneys; And it is their own —_ if 
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they Truſt perſons that doenot deſerve Truſt ; And they have a Remedy 
by intimateing the Back-bonds, which, upon the matter are Tranſtarions; 
whereas a Singular Succeſſor has none. 7. "That ſuch Back-bonds ſhould 
affe&t Comprylings, not only before, but after Infeftment during the 
Legal; But thereafter ſhould ceaſe to qualify the ſame; It ſeems to be in- 
conſiſtent with, and againſt the principles of Law. Is preſentia. 


D. 375. contra eod. die. 


= HE Lords Found, That a Biſhop and Executors, had Right only to 

the Quots of fuch Teſtaments, as were confirmed in the Biſhops 
time, in his own Right, as Biſhop for the time : And the ſaid Quors, be- 
ing in efte& Sentence-Silver, dies cedit by the Confirmation ; fo that who- 
ſoever is Biſhop then,has Right to the ſame. 

They Found likewayes, That Quots being a part of the Biſhops Patri- 
mony and Rent; The £Guots, of all Teftaments confirmed within the 
half Year, after the Biſhops deceaſe, did fall under the Azz, and belong 
to the Biſhops Relict and Executors. Yide Carpzoviam. lib. 1. Jariſp. 
Conſiſtorialis de Salario defuniti Paſtoris ſemeſtri. 


D. 376. Spence contra Scot 7. Fuly. 1676. 


= a purſute for payment of a Sum of Money, It was Alledged, That 
the Purſuers Cedent was Tutor to the Defender, and had not madg 
his Accompt: Which Defence the Lorasſuſtained againſt the Afſigney; 
But it was their meaning, that the Purſuer ſhould not be delayed; and 
and thata competent time {ſhould be given to the Defender to purſue and 
diſcuſs his Tutor. Gl/endoich Reporter. Mr. John Hay Clerk. 


D. 377. TFobnſtoun contra Rome. 8. July. 1676. 


N a purſute upon the paſſive Title of Succeſſor Titulo Lucrativo; In 
| {wa far as the Defender had a Diſpoſition from his Father, without an 
Onerous Cauſe: The Lords ſuſtained the purſute, albeit it was Alledged 
by the Defender, he had made no uſe of the faid Diſpoſition, and was 
content to renounce the {ame ; which the Lords Found he could not do, 
being delivered to him. A Concluded Cauſe Adviſed, Mr. Thomas Hay 
Clerk. 


D. 378. Finlaw contra Litle. 11. Fuly 1676. 


] A Legacy being left in theſe Terms, viz. That it ſhould be payed 
out of the "Teſtatrix her Houſehold Pleniſhing, and Debts due 
upon Corpts: The Lords Found, That albeit the Bla pleniſhing, and 
Debts ſhould not extend to ſatisfy the ſaid Legacy, that it was not a limit- 
ed Legacy ; but ought to be ſatisfied out of the other Executry ; and that 
the ſaids words were only execativa, as to the order and-way of Payment 
in the firſt place; and Izterpretatio ſhould be ut aus waleat ; eſpeciall 
ſeing the Legator was the DefunQts Relation: And it is to be — 
that the foreſaid qualification was only as to the way of payment; In 
reſpett the DefunQ did look upon her Pleniſhing and Debts — , As 
cient 


of Conncit and Seſſion. 


ſufficient to pay the ſame; And did not declare that the faid Legacy 
ſhonld be only payed out of the ſame, and in caſe it ſhould be ſhort, that 
ſhe ſhould have no more: And it appeared to the Lords, that the Exe- 
cutors had given upa very inconſiderable Inventar of the pleniſhing, and 
far ſhort of whata perſon of the Defuncts coridition and profeſſion, being 
a great Innkeeper, . behoved to have in order to her Calling. Actores 
Dalrymple &c, alteri Hog. in preſentia. 
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D. 379. Biſhop of Dumblain contra Kinlch of 


Gilmertoun, eod. die. R 


N Anno 1620. His Majeſties Grand-Father did Annex the Deanry of 
* the Chappel Royal to the Biſhoprick of Damblain:— And did mortify 
thereto an Annualrent of Ten Chalders of Victual out of. the Lands of 
Markle and Traprane: By vertue of which Right the Biſhops of Dam- 
blane, haveeverſince poſſeſt the ſaid Annualrent, until 1638. that the 
Biſhops were ſuppreſt: And thereafter, Mr. Alexander Henderſon, and 
Mr. Robert Blair being provided thereto, as his Majeſties Chaplaines, 
did continue in rhe polſeſſion of the ſame, fill the Biſhops were Reſtored - 
in 1663. and fince the Biſhop of Dumblaze was in poſſeſhon of the ſame : 
Bur Francis Kjnloch now Heretor, tho he had been in uſe of payment of 
$. C halders of ViQtual, as a part of the faid Annuity, out of his Lands, 
fince he acquired a Right to the ſame; being charged at the inſtance of 
the faid Biſhop, did Suſpend upon that Reaſon, viz. That the ſaid An- 
nualrent was Wadlſet by - the Earl of Bothwel in the Year 1587. to Mr. 
Thomas Craig for Toco Merks: And John Murray Earl of Annandale hays 
ing acquired the Right ofthe {aid Annualrent; and having reſigned the 
ſame in favours of K, 7. to the effect it might be Mortified, as faid is; 
The King, by the ſaid Mortification, could give no other Right, than 
what flowed from the aid perſons his Authors, which was redeemable, 
as ſaid is; and de faothe ſaid Right was Redeemed; In ſua far as, 
the Right of Reverſion of the ſaid Annualrent having come in the perſon 
of the Duke of Lezyox, Donator to the Forefaulture of the Earl of Bork= 
well, and from him tothe Earl of Balcleugh, and from the late Earl of Bal- 
cleugh to Sir John Scot- of Seatoun. Catera' deſunt. : 


D. 330. Taffray contra Murray. 8, November 1676. 


Party being purſued , upon the paſſive Titles; and tri ſpecial upon. 
A that of Charged to enter Heir ; and having offered to Renounce, It 
was Repled that he could not, Seing Res was not ivtegrs; In Reſpet 
he had granted a Bond, Of purpoſe, that thereupon the Eſtate might be 
Adjudged ; The Lords Found , That albeit he had not granted the Bond 
upon the defigne foreſaid , yet, the Eſtate being adjudged and incum- 
bered by his Deed , he ought to be Lyable to the DetunCts Creditors 

ro tanto , Or to purge. Gibſon Clerk. | | : 

- Tt is Thought, That ifthe Appeirand Heir ſhould doloſe grant a Bond, 
that the Defuncts Eſtate might be thereupon adjudged , ought to be Ly- 
able 7» ſolidum ; But if he grant a Bond which is a lawful Deed, and 
thereupon his Creditor adjudge , which he could not hinder ; It is hard 
to ſuſtaine a paſſive Title againſt him; -unleſs his creditor, having ad- 
| | Aaaaaa judged ; 
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odged , were ſatisfied by that courſe ;, In which caſe, ſeing the Defuncts 
creditors are prejudged, Ir is Reaſon he ſhould be Lyable pro zarro. 


D. 38x. Steuart contra Hay. 9. November. 1676. 


Ands being bought after Interdiction : A Reduction of the faid In- 
terdiftion was purſued at the inſtance of the Buyer, upon theſe Rea- 

' ſons. 1. TharInterdiQtions, by the Common Law, are only ' of prodzz: ; 
And InterdiQors are in effe&t given Caratores to them : And, by our cu- 
ſtom, albeit InterdiQtions are px ſine cauſe Cognitione, upon Bonds 
granted by perſons interdifted, upon that conſideration and narrative, 
that they are perſons facile, and not fit to manage their Eſtate; whereupon 
the Judge preſumes, that they are ſuch ; and upona Bill gives warrand to 
publiſh the ſame ; yer rhe InterdiCtion in queſtion ought not to be ſuſtain- 
ed, ſeing itis not the ordinary file of other Inrerdiftions; and the Bond 
of InterdiQtion bears no narrative of Facility ; but only that the Granter,for 
the ſtanding of his Family, being very Ancient, did oblige himſelf not to 
Diſpone his Eſtate without conſent of the Perſons thereinmentioned, and 
Letters of Publication were not raiſed thereupon, bur Inhibition was only 
uſed. | | 

2. That InterdiQtions are a Remedy, for ſecureing weak perſons, 
and ought not to be a ſnare to others: ' And the Law favours, and helps 
theſe that are decepi, and nor decipientes:; And: that the Purſuer was in 
effeQ circumveened, in ſwa far as, the ſaid Interdiftion was not Regi- 
ſtrate till the Purſuer was in Terms ot mas, and they had ſearched 
the Regiſters, and had not found any ſuch InterdiQtion ; and the only In- 
terdiftor on Life, was Witneſs to the Bargain, and got a part of the price ; 
and the reſt of the price was payed to Creditors anterior to the InterdiQi- 
on; And the Purſuer, relying upon the Ingenuity of the Diſponer, tho he 
might have ſecured himielt by taking a Right to the ſaid Debts, did 
extinguiſh the ſame, by taking Viſcharges and Renounciatons. 

The Lords being divided in their. Opinions, "The caſe was not decided 
this day. Hay Clerk. 1» preſentia. | 


D 382. Inter eoſdem. Io. November. 1676. 


T HE Lords ſuſtained the InterdiCtion abovementioned, the Defen- 
ders offering to prove, that the Perſon Interdited was not res [ue 
providus: end Found,” Thax the perſon interdited was thereby in the 
conditiqn of Minors ; And that he and his Heirs could not queſtion any 
' Diſpoſition or other Need done by him, upon the naked head of InterdiQti- 
on, unleſs they alledge and quality Leſion : And thatthe Purſuer of the 
Reduction may prove that the Bargain was profitably made, and' that the 
Pryce Was iz rem werſam: And the Lards declared, they would not 
be nice as to . Probation ; but Reſerved rhe conſideration of it to 

themſelves. | 
It was further Reyes, That the InterdiCtion is Null, being Execute by a 
perion' that was not a Meſſenger, being deprived ; which was Repelled, In 
reſpe& of the Anſwer,that it was offered ro be proven,that notwithftand- 
ing of the Sentence of Deprivation, _ he was holden and zextus & reputa- 
tzs to. be a Meflenges: Notwithſtanding it was Triphed, that the Pur- 
ſuer 
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ſuer, in Fortification of the Sentence of Deprivation, and his own Depoſi- 
tion ; offered to prove, that it was the common Opinion of the Country, 
that the Executor was nota Meſſenger, then being deprived: Which 
was thought hard by ſome of the Lords; being of the Opinion, that ar 
leaſt habitzs and tentus & p10 ought to have been allowed to both Parties 
to prove; Reſerving to the Lords, to Conlider the Probation, and to 
Judge, according to that which ſhould be Fouzd moſt pregnant. 


D. 383. Paterſon contra fobnſtoun. eod. die. 


T was defired by a Bill, That a party, againſt whom Witneſſes had been 
Þ| uſed, and who had declared, might be allowed toqualify the Inhabi- 
lity of the Witneſſes ; and that aTerme ſhould beAſſigned tothat purpoſe : 
W hereupon it was Agitate among the Lords, It a Reprobator ſhould be 
ſuſtained by way of exception,. whereupon there would be a new Litif- 
conteſtation: And it was urged by ſome of the Lords, that if the Tnha- 
bility of the Witneſſes ſhou]d be qualified upon the ordinary Grounds, 
whereupon the Witneſſes themſelvesare interrogate, viz. That hey are 
not worth the Kings unlaw, and ſuch like ; That Reprobator ought not 
to be ſuſtained ; Eſpecially the Party being heard, to obje& againſt the 
Witneſſes: And yer the Lords ſuſtained Reprobator,by way of excepti- 
on, and without Limitation; In reſpect, the Oath of the Witneſſes cons 
cerning their own Hability is only an Oath of Calumny; and notwith- 
ftanding thereof, a Reprobator may be purſued, by way of Action: 
And the Objections, againſt the Witneſſes, may come to the Parties know- 
ledge, after they have declared: And as there may be 'Two Liriſconre- 
ſtations, ifan exception of Falſ:hood,: or any other, ſhould ariſe upon the 
Production of the Writes; there is eadez# ratio as to the Witneſſes; ſein 
the Objections againſt them could not be proponed before Litiſconteſta« 
tion : - And, if they be Relevanr, they ought to be proven; And it is 
the intereſt of both Parties, that the Reprobator ſhould be received by 
way of exception; xe Lites protelentur: But the Lords Ordained a 
Condeicendance;, to be given in,in Write, of the Grounds of the Repro- 
bator.; andto be given tothe other party, that he might be heard to de 
bate, upon the Relevancy of the ſame. Gib/o Clerk. 


vn oo 


D. 334. 4: Inglis contra Boſwell, I 4. Novem. 1676, 


Father having, granted Bonds of proviſion, in favours of his Chil. 
> dren being i jaita; and having thereafter contracted Debt ; 
It was Foun , That the Creditors, tho poſterior , are preferable to the 
Children-;-, And tho, in other caſes , It is preſumed, That Bonds: or 
Writes, being in the hands of theſe to whom the ſame are granted, were 
delivered «& zttio ; yer, in the caſe of Children , the Prelumption lyes 
againlt them, that they are ſtill in che hands oftheir Parents,fo that they are 
maſters of the ſame :;And eo ip/o, that thereafter they contract Debt, the 
revock the faid Proyifions, ln ſwa far as they may prejudge their Cre- 
ditors ; unleſs 1t be offered to be proven, that they were delivered, 
and were the Childrens Evidents, rhe time of the contracting the faid 
poſterior Debt. Newtaar Reporter. Mr. Jobn Hay Clerk, 


D. 385. 
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D. 385. Davidſon contra Wauchop. 16. Novem. 1676. 


O H N Wauchop, one of the Macers before the Lords, having taken 
- a Right, by Tranſlation , to a Bond of 7500 Merks , alledged gran- 
ted by the deceaſt James Davidſon Jaylor 1n the Canonpate to 
Horſeburgh: And a Reduction and Improbation being intented of the 
{ſaid Bond ; The Loras did decern in the Improbation ; and Found the 
ſaid Bond to be falſe and forged ; and remitted Daumbar Forger to 
the Juſtice: Albeit the Writer and Witneſſes, and the Debitor and Cre- 
ditor being all deceaſt, there were no means left for improving the ſaid 
Bond direatly: Which the Loras did, In reſ{pe& of the indirect Articles 
aftermentioned, and the concurrence, in great number and preg- 
nancy,of the preſumptions and evidences of falſehood, ariſing intrinſically 
upon the inſpeQion of the Write, and the compareing of Papers and 
otherwayes, viz., 1. That the Debitor David/oz was a perſon moſt Re- 
ſponſal ; and the Creditor Hor/ebargh indigent ; -So that,the Bond being of 
date. 1644. It could nor be thought, that if it had.been a true Bond, the 
Creditor, or his Relict, would, or could have wanted payment 1o long ; 
nothing being done to recover payment until after 1669. That the ſaid 
Bond, being Aſhgned to Laurie, wastransferred in favours of 
John Wauchop, after all the means of Improbation had failed by the deceaſe 
of Writer and Witneſſes. 2. The faid Laurie and John 
Wauchop being examined upon Oath, It appears by their Declaration, that 
the Afignation of the ſaid: Bond in favours of Laurie was never 
delivered to him, but was ſtill retained by Dambar, who 
had Marryed the Relict of the ſaid Hor/ſebargh; and pretended that the 
ſaid Aſfignation was made by Horſebargh, in favours of his Wife, but left 
Blank-; And that Lawries Name was filled up to the uſe,\ and in be- 
half of the ſaid Dambar and his Relict, for ſecurity of a ſmall Debt due 
tothe ſaid Laurie. 3. That Johns Wauchop did give to Dambar, for a 
Tranſlation from Lawrie, only 300 Merks, and did promiſe, in caſe he 
ſhould recover the ſaid Debt, - to pay 200 Merks more ; of which, 100 
Merks was to be payed to the ſaid Lawrie; And it cannot be thought, that 
Dambar would have given away ſo conſiderable a Sum, the Bond and An- 
nualrent of the ſaid Sum extending to 100 4b. fterl. for 300 Merks preſently, 
and 200 Merks upon the condition foreſaid. 4. It appeared by the Bond 
and Afſignation, that they were writen with one Hand, and the Wit- 
neſſes Subſcriptions appeared to be all writen with one Hand. 5. The 
Writer and Witnefles are obſcure Perſons, and not known ; and the de- 
ſignation of them is ſo general, that they could not be well found ; being 
deſigned Writers and Indwellers in' Eaizbargh, and no otherwayes. 6? 
-It appeared, by comparing other Papers writen by Dambar, both as to 
the CharaQter, and the Spelling ; that"the ſaid Papers, being writen by 
Dambar, are the ſame Write, that the Bond and Afſgnation is of, 7. It 
appeared by ſome Papers ſubſcribed oy Davidſon, produced by Wuauchop 
to aſtruEt and approve, that his Subſcription to the ſaid Papers is not 
like that of the: Bond. | | : | 
Diverſe Papers were produced, being alledged to be Forged by Daum- 
bar ; being Bonds granted by perſons who were Dead ; and whereof the 
| Writer 
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Writer and Witneſs were likewayes Dead; which did labour of the 
ſame Grounds of Suſpition and falſehood : And albeit they were not de> 
clared to be falſe, yet being queſtioned and a warrand being given by the 
Lords to apprehend Dambar, he had eicaped, and was Fugitive: And 
the ſaid Daumbar is lookt upon, and 1s peerme fame as a Falſary and a 
Forger. 

The Lords were evil ſatisfied, That their Macer ſhould have taken & 
Right to, and uſed ſuch a Write; But as yet have not Cenſured him, 7s 
preſentia. | 


D. 386. Paterſon confra Mckenzie. 22. Novem. 1676. 


T* HE Defender, in the Improbation of an Aſſignation, transferred in 
in his favours, being urged to abide by the ſame ; and having offe- 

red to abide by the ſame, as given to him for an Onerous Cauſe ; and as 
true for any thing he knew: It was Az{wered, That Certificarion ought 
to be granted,unleſs the Defender would abide by the ſame poſitively, as a 
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true Deed : Seing,otherwayes, falſe Writes might be conveyed through 


many Hands, and the uſing of the ſame might eſcape impure; notwiths 
ſtanding of the A& of Parhament, againſt the uſers of falſe Writes; if 
they ſhould be allowed to qualify their abideing by the fame, in man- 
ner foreſaid ; which is contrar, to the very Notion of abiding by ; which 
imports a poſitive afſerting the truth of the ſame.. Upon which Debate 
the Lords Conſidered the great inconvenients on either* hand, if a Right 
may be taken tofalſe Writesand uſed im1pane ; whereas before any perſon 
take Right to the ſame, they ought to inform themſelves concerning the 
ſame, and the Condition and Quality of their Cedents.' Andon the other 
part,ifcommerce ſhould be obſtructed ſo far as a Right ſhould not be taken 
without hazard to Papers, having no intrinſick nullity-or defe&, that of 
falſehood being altogether extrinfick, and which cannot be known. 

The Loras, in reipeCt the Cedent, who had made the Tranſlation of 
the Write quarrelled, was Living, Ordained him to abide by the fame 
ſimply: And ſuffered the perion, who has now Right thereto, to 
abide at the ſame with the foreſaid quality ; But reſerved to themſelves, at 
the adviſing of the Cauſe, to conſider what the faid qualificatiqn may im- 
port in: behalf of the Uſer. AQtor. Meckezzze and others, alteri Falconer, 
Hayſtoun Clerk. In preſentia, | ; 


D. 387. ,Weir contra E. Bramford. 24. November 1676, 


IS Majeſty and the Parliament having reſcinded the Forefaulture 
H of rhe late Earl of Bramford, who had been Forefaulted the time of 
the Troubles for his Loyalty; did ſo qualify the Act of Reſciſfion 
and Reſtitution, that albeithe had Daughters, who by the Law would 
have been Heirs of Line ; yet the Eſtate was ſettled by the Parliament, 
upon his Grand-child, Son tothe Lord Forreſter, who had Marryed one 
of the Vaughters. | 
Mr. Wilam Weir, having Right by Afignation to a Debt of 5000 
Mer#s. due by the Earl of Bramford to Patrick Kyr, one of the Grand- 
children of the ſaid Earl ; and a Decreet being obtained tor the ſaid Debt, 


againſt Edward Rathventhe Lord Forreſters Son, as having ſucceeded in the. 
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faid Eſtate, and being bovorum poſſeſſor, and having Right as ſaid is, to 
ſaid Eftate, ought to be Lyable psſ/ive tothe Burden. 

The Lords, by the faid Decreet, Declared, that the Eſtate ſhould be 
Lyable ; and thereupon Adjudication having followed againſt the faid 
Edward, of a part of the Eſtate, and Infeftment upon the fame ;. the faid 
Edward did intent ReduCtion of the ſaid Adjudication upon that Reaſon, 
That the faid Decreet againſt Edward Ruthven, whereupon it proceeded, 
was Extracted wrongouſly, and not conform to the Minuts and Interto- 
quitor; which were in theſe Terms, that the Eſtate ſhould be Lyable to 
the Debt ; but not that the ſaid Edward ſhould be decerned to pay ; as the 
Decreet bears: And that there could be no Adjudication againft the ſaid 
_* Edward, whorwas not Heir.tothe ſaid Earl : but there ovghtto have been 
a Decreet and Adjudication, againſt his Heirs of Line, being charged to 
enter Hetr. | 

Upon Debate among the Lords, ſome were of the Opinion, and did 
Repreſent, that there could be no Adjudication againſt the Heirs of Line, 
nor Decereet Cog xitionis cauſa; ſeing they could nor be charged to enter 
Heir in ſpecial to that Eftate, which, by the Act of Parliament did not 
belong to them; but was ſettled upon rhe ſaid Edward, as ſaid is; And 
that the ſaid Decreet againſt Edward was Diſconform to the Loras Inter- 
koquitor ; Seing it was not intended, by the ſaid Decreet, that the ſaid 
| Eawardor any other Eſtate of his ſhould be Lyable to the faid Debt; Ir 
being expreſly declared in the ſaid Decreet,that he ſhould be free of perſo- 
nal Execution: And the ſaid Decreet was, but in effect, a Decreer 
Copnitionis cauſa; And therefore behooved to bear the Decerniture fore- 
faid, that he ſhould be decerned to make payment, which was only dicis 
cauſa, to the effect Execution might follow by Adjudication: And,by the 
Summonds, whereupon the Decreet proceeded, it was only craved, that 
the Eſtate ſhould be affected; And, by the Adjudication, Bramfords Ee 
ſtate was only affected, and the Adjudger was content to declare, that he 
ſhould affect no other Eſtate. 

Yet fome of the Lords were of the Opinion, That the Decreet nor be. 
ing in theſe Terms, that the Lords decerned Cognitionis cauſe, to the effett 
Execution might follow againſt Bramfords Eſtate ; It was in Arbitrio Ju- 
dicts, to {uſtainthe Decreet to be a Ground of Adjudication or not: And 
that Mr. W:il;am Weir, having been acceſſory to the Appeals, at the in» 
ſtance of Callender from the Lords of Sefſion, deſerved no favour: And 
it was-carryed by plurality, that the Adjudication ſhould be reduced. 
 Newtoun Reporter. Mr. ohm Hay Clerk. | 


D. 388. Sheill Miniſter of Preſtounkirk contra His 
Pariſhoners. 28. November 1676. 


T HE Lords Found, That Viccarage Teinds are ruled by Cuſtom, and 

Local as to the Quota and Kinds, and manner of payment of ſuch 
Teinds as are truely Viccarage: So far, that in a purſute for Viccarage 
Teinds; The Defenders Alledging, that ſome of them had been in uſe 
of paying only ſome certain Kinds by the ſpace of 20. Years ; The 
Loyd Found the {aid Alledgance Relevant, to free them of other Kinds; 
Albeit they did Reply, that the Purſuer was in poſſeſſion of the Kinds 
in queſtioa within the Pariſh ; ſome others of the Pariſh, having been - 
ule 


i 


of Council and Seſ5:0n. 


S NY SEAT 


* . I —Y . 4 
— 
» crc : = - off. 


uſe topay the ſame: And that Viccarage is »omes #niverſitatis,ut Baronie, 
and poſſeflion of a part interrupts Preſcription; and is, in Law, Poſſeſſion 
' of the whale, Newtown Reporter. 


| D. 389, John Ker contra Jean Ker. eod. die. 


N a purſute at the inſtance of a Donator: It was Alledged, That the 

'Debt purſued for, was Heretable quod fiſcum:: And it being Rephed, 
That the Purſyer had Right. thereto as Executor Creditor : The Lords 
| Found Proceſs upon that Title tho ſupervenient; The Teſtament bes 
ing confirmed after the intenting of the Cauſe. 

, the ſame Cauſe, It was Found, Thar a Teftament being confirmed, 
the neareſt of Kin ip/o momento has Jus queſitam to that part of the Goods 
which belong to them, and do tranſmit the fame to their Executors, and 
theſe who repreſent them ; thothe Teſtament was not Execute, before 
the deceaſc of the neareſt of Kin ; And that the ſaid Intereſt and AQtion, 
being in effeQa Legitima, and competent to them by rhe Law and AR of 
Parhament, is ſettled in their perſon and doth tranſmit ; tho the ſame bg 
not recoyercd in their own tune. 


p "HS Scot contra Toihh. cod. die, 


A N Aſſignation, being made in Holand, according to the cnſtom there, 

| by way of Inſtrument, underthe Hand of a Notar, a Tabellion hav- 
ing retained the Warrand in his Hands, Signed by the Parties, was ſus 
ſtained, in reſpeQt of the cuſtom and conſuetudo loci. Juſtice-Clerk Res 


porter. | 
D. 391. Drumeller contra E. Tweedgdale. 30. Novem. 1676. 


T was objeQted againſt a Witneſs, That he was Teftis Domeſticas, bes 

L ing Servant tothe Defender ; at leaſt having been his Servant the 
time of the Citation: Whereunto 1t was Anſwered, That he was 
not preſently his Servant ; and tho he was his Servant the time of the Ci- 
tation, he might npw be a habile Witneſs : The Reaſon, why Servants 
cannot be Witneſſes in behalf of their Maſters, ceaſing in this Caſe, 'wiz, 
That their Maſters might have influence upon them ; and that they 
may declare in their Favours, out of fear, to be put out of their Service: 
And as to the pretence, that it is preſumed, that the Defender put the 
Witneſs out of his Service, of purpoſe, that he might uſed as a Witneſs; 
the ſame doth amount only topre/ſumprio hominis, which cedit veritati; And . 
animus and deſign not being probable, but by the Oath of the Party, the 
Defender and the Witneſs were free to declare, that he was not removed 
out of the Defenders Service upon the deſign foreſaid; And it was more 
ſtrongly to be preſumed, that neither the Defender,being a Perſon of Qua- 
lity, nor the Witneſs would perjure themſelves. | 
It was farder urged, That the witneſs was to be uſed upon a pa- 
per that had been produced after the intention of the Cauſe, and for 
improving the Date of the ſame ; And that he was removed. out of 
the Defenders Service befor the production ofthe faid paper ; So in 
© 
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he could not have that proſpect and deſign to uſe him as a witneſs, and 
that he was removed upon the account foreſaid. * 

The Lords , before Anſwer, Ordained , that the Time of the produ- 
ction of the ſaid paper might be tryed. Redford Reporter. Gub/or 
Clerk: . 


+ D. R92. Grierſon contra The Laird of Lage. 
I. December, 1676. 


A Superior, having obtained the Gift of his own Ward , did purſue 
his Subvaſlal at the inſtance of a Donator, in Truſt and to his be- 
hoof for Maills and Duties, dureing the Ward : And the Defender hav- 
ing Alledged, That the Purſute was to the behoot of rhe Superior himſelf; 
and that he or his Predeceflor had Diſponed to'the Defender his Lands 
with abſolute warrandice. 

The Lords Found, That the Gift of Ward, being given to the Vaſſal, 
did-accreſce to the Subvaſlal, paying his proportion of the Compoſition: 
Albeit it was urged, that as the King might have given the ſaid Gift to 
another,he might have given it to cheVaſlal himſelf ; and hecould not be in 
.2 worſe caſe than another Donator : And that the Subvaſſal knowing the 
nature-of the Right, that the Superior held Lands ward ; was Lyable to 
all Caſualities ariſing ex ature rei, to what Donator ſoever the ſame be 

ven. | | 

p It was controverted amongſt the Lords, What ſhould be the Ground 
of rhe Deciſion in point of Law : . And ſome were of the Opinion, that it 
was upon that Ground, that Jus ſuperveniens accreſcit ; the Lands being 
diſponed to the Subvaſſal ut optima maxima ; But it was the Opinion 
of others, That Jus ſuperventens accreſcit , when it is either of the Pro- 
perty , or of any Servitude , or of Caſualities that had fallen betore the 
Right granted to the Vaſlal ; but not of Caſualities ariſing thereafter 
ex natura rei: And therefore they thought, that the Right ſhould be 
found to accreſce to the Vaſſal, upon that Ground, that the Relation be- 
' twixt a Superior, and his Vaſſal, and the mutual obligation & fides be- 
twixt them, is ſuch and ſo exuberant, that the Superior ſhould not take 
advantage of a Caſuality fallen upon account of his own perſon, and b 
his Minority : And that a Right of Ward, granted tOthe Vaſſal himſelf, 
or to any other to his behoof,is upon the matter a Diſcharge of the Caſuali- 
ty, both as to himſelf, and as to the Subvaſlal, that is concerned in con- 
ſequence, - Newtoun Reporter. Havſtoun Clerk. 


_ D. 393. Home contra Scot. eod die. 


N a Procefs for Mails and Duties; It was Alledged, That one of the 

Defenders was in poſſeſſion by the ſpace of 7. Years, by vertue of a 
Tack, and had the benefite of a poffeſſory Judgement: And it being 
Rephyed, That he ought to ſay, that he had a Tack from a perſon hav- 
ing Right: And nevertheſs, The Lords Found, 'That is was ſufficient to 
ANTS, that he had a Tack, and by vertue thereof in ſo long poſleſ- 
jon. | 

This Deciſion ſeemed, to ſome of the Lords, to be hard; in reſpe& a 
Tennent is not properly in pofleſlion, but detznet to the behoof the Set- 
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ter; So that he could be in no better caſe than his Maſter, who; notwirh- 


ſtanding of his poſſeſſion, either in his own perſon, or in the perſon of his 
Tennent, cannot plead the benefite of a Poſſeſſory Judgement; unleſs he 

- had,or ſhould alledge upon, fome Right; And ii the Maſter werecalled as 
de fafto he was in the faid proceſs, It were inconfiſtent, that his Tennent 

* ſhould have the benefite of a Poſleflory Judgement and not himſelf, 7z 


pre entia. 


D. 39 4+ | Rutherford contra Weddel. JI December . 1676. 


HE Lords, In a Suſpenſion at the inftance of a Bankrupt, who was 

Priſoner ; did allow him to come out without the habite; Becauſe 

It was repreſented, that the Debt was tor the moſt part not contratted by 

himſelf, but by his Father :  Albeit fome of the Lords were of the Opinion, 

that the AQ of Sederunt bearing no diſtinction, and being made upon 
ood conſideration, and conform to the practice of all other Nations; 


That Bankrupts ſhould be known by a habite to be perſons, that deſerved 
no Truſt ; and that others may be affrighted from contraCting or under- | 

oing Debts, which they are not able to pay : And that the pretence fore- 
id was frivolous,it not being preſumable,that a perſon would be Heir and 
become Lyable to Debts, that he had not Contracted, unleſs there were 
Effets and ſufficiency of Eſtate, to pay the ſame : And if ſuch pretences 


Thould be allowed ; the Law would be altogether eluſo 
porter. Mr. Thomas Hay Clerk. 


The Town of Glaſs 


ow contra Greenock, 
7. December 1676. ME 


D. 395: 


” 


ry. Gosford : Re- ; 


be ©: HE Town of Glaſgow, having intented a Declarator againſt- the 
L Laird of Greenock, containing. theſe Concluſions, viz. . That 
it ſhould not be lawful ro Greenock, or his Hurgh of Barony, to import any 
Goods from Abroad ; which, by the late Regulation, and A& of Parlia- - 
ment concerning the priviledges of Burghs Royal, being the 5. AQ of the 
34. Seſſion of his Majeſties Second Parliament, belongeth to the Royal 
Burghs; andare to be imported by themprivative ; and in ſpecial Wine, 
Brandy; and Salt, 2. That if they. {ſhould be found to contraveen the 
faid AR of. Parliament, that the unfree Goods, deprehended ſhould not 
only be Eſcheat ; but their whole, Goods ; conform to former Laws and 
AQs of Parliament againſt unfree Men: . Cd 

. 1; was Alledged for the Defenders ; -: That at leaft, they ought to be in the 
; Tame caſe as Strangers, and Untree-men of Forreign Nations; who may 
import.without limitarion,making Offer to the Royal Burghs ; and if they 
do not buy the ſame from, them, being obliged to Sell them in whole ſale, 
and at the price to be limited and; appointed by the Burgh where Offer 
3s made ; and that rhe Burghs of Barony had been 1n-uſe of importing as. 
Strangers, the ſame being qualified as 1ajd is; And the faid Cuſtom was 
not contrary to Law," but conform to diverſe AQts of Parliamenr, and in 
ſpecial the 100 Aft of K, Ja. 5th. his. 


that if any Free-man,.,:or ot 


ſhould bring home Wings, 


ES 12,1090 Parliament, bearing, 
her Scors-94z dwelling within this Realm, 


Salr, 'or [Timber ; That. the Magiſtrates of 
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Burghs, where the fame 1s entered, ſhould ſet a price upon the ſame ; 
which imports that Unfree-men may import the ſame. 

The Lords Found, That by the ſaid late AQt of Parliament ; The matter 
of Trade is fo regulated ; That as the Burghs of Barony their priviledges 
to import Goods and Commodities,that they could not import before, are 
ſettled upon them ; and on the other part, Royal Burghs areſecured from 
the encroachment of Burghs of Barony ; So that they cannot import, but 
the particulars allowed to them by the ſaid Act: Therefore that, upon 
no pretence, the Burghs of Barony and Unfree-Men'can import any 
other Goods; and that they are not to have the Liberty that Strangers 
have; Seing Strangers are allowed the Liberty of Trade and Commerce, 
being qualified as ſaid is: And if the ſame were denyed, there would 
be no Trade betwixt our Merchants and them : Whereas the Liberty of 
Trade, and to import Forreign Commodities, is only lodged and ſettled 
upon Royal Burrows, upon good Conſiderations ; and itaitz of the ſame 
they are Lyable to a 67h. part of Taxations, and other publick Burdens. 
2. It was Found, That, albeit in the late AQ of Parliament, there be not 
mention of Salt as one of the Commodities allowed to the Royal Burrows, 
and contained in the ſpecification, that the ſame does only belong to the 
Royal Burrows; w_ they are founded as to all Commodities, not ex- 
prelly allowed by the {aid ACt to Burghs of Barony and Regality i» Fare : 
And the Burghs of Barony are excluded, by the ſaid AR, as to all others 
except theſe allowed to them expreſly by the ſaid At; and come under 
that general, viz. Such asare neceſſary for Tillage or Building, or for 
the uſe of their ManufaQture. 

And whereas it was pretended by the Defenders, that Salt is neceſſary 
for the curing of their Fiſhes. The Lords Found, That ManufaQture, in- 
tended by the ARts of Parliament, is only to be underſtood of Works e- 
reſted by Companies or others for making of Cloath, or ſuch like ; about 
-which many poor People are Employed and Entertained: And tho there 
be kill in cureing Herring, they are not a ManufaQture, but a Native 
Commodity, withoutany alteration of the form,and only qualified by the 
cureing of the ſame: And that,upon that pretence, the Defenders ought 
not to be allowed to import 'Salt: But was Recommended to ſome of 
the Lords, being alſo upon the Council, to move that a.courſe might be 
taken for Regulateing the price of Salt; that it be not Arbitrary to the 
Royal Burrowes, to ſell the ſame at ſuch Rates, as the Burghs of Barony 
cannot, without prejudice, buy the ſame ; So that they may be forced to 
deſiſt trom making or exporting Herring. + ra 

The Lords Found, That the 1aid ACt having defined the pain to be 
the Eſcheat of the Goods deprehended; And not the Eſcheat of the Con- 
traveeners whole Goods: And that as to Goods not deprehended, the 
pain ought not to be greater: And that theſe who import unlawful 
Goods, contrare to the Att, tho they be not deprehended, may be pur- 
ſued for the value of the ſame, and no farder. 

Some of the Lords were of another Opinion, as to this Point, and 
c: char ſeing the late ACt of Parliament, doth mention only the caſe 

of unlawful Goods deprehended ; and doth _—_ the former Prattice,as 
to the attaching and affeQing of the ſame ; and it is inconſiſtent, that both 
| the Goodsdeprehended ſhould be eſcheat, and lkeways the Contravecn- 
rs 
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ers other Goods ſhould be eſcheat ; That therefore the former Laws are 
fill in vigour. AQtor Lockheert, &c. alteri Cuningham. In preſentia: 


D. 396. Marſhal contra Holmes. 12 December 1676, 


AN Advocation being produced, after the Judge had decerned, but 
before he had ckared and diQate the minute of the Decreet ; which 
: he did upon the Bench, immediatly after produQtion of the Advocaz 
tion. 

The Lords Found the Decreet Null, as being /preto 92andato: But, in re: 
ſpect of the Circumſtances, and that the Judge had decerned before, as 
ſaid is, they turned it in a Lybel. Theſaarer-deput Reporter. Gibſon 
Clerk. 


D. 397. Durham contra Durham. ed. die. 


IR Alexander Durham having upon Death-bed, given Bond to the 
x) Lord Clermount , for 20000. merks,; and at the ſame time, having 
ordained his Nevoy Mr. Francis Darham his appearand Heir, to pay to 
Adolphus, natural Son to the ſaid Sir Alexander, 6000. merks; The aid 
Mr. Francis did, after the Defuncts deceaſe, grant Bond relative to the 
foreſaid Bond,and to the order for Ado!phas his Proviſion;whereby he ratified 
the foreſaid Bond, and was obliged to pay the faid Proviſion to Adolphas. 
upon this condition, that re Counteſs of Mialero» ſhould Warrand and 
Relieve the Eſtate of Largo, from all Inconvenients, and in ſpecial, ſuch 
as might ariſe from his Uncles Intromiffion, with publick Accompts ; and 
if the Eſtate ſhould not be free, in manner forefaid,that the ſaid Bond ſhould 
be void. 

The faid Adolphus having purſued upon the forefaid Bond , 1+ was 
"Alledged , That it was Conditional , as faid is; And the Defender did 
condeſcend , that the Eſtate was diſtreſſed for a Debt of 20000 Merks, 
for which a Decreet was recovered againſt his Heir. 

' The Lords Found notwithſtanding , That the faid Reſolutive Condition 
was to be underſtood fo, that the Bond ſhould not be void altogether ; 
but only proportionally effcirand to the diftreſs. Newton Reporter. Mr. 
Thomas Hay __ | wy IT | 

This Deciſion, tho it may appear equitable, appears to be hard in ſtriftneſ(s 0 
Law; the ſe Terms of "ub Condition ror Be," , cath 


D. 298. Colledge of Glaſgow contra Pariſhoners of Fed- 
burgh. eod. die. 


H E Lords Fonnd, That a Preſentation of an aRtual Miniſter before 

the Term, was not a compleat Right to the Stipend; unleſs there 

had been a Warrand for his Tranſportation. The/arer-depat Reporter: 
Gibſon Clerk. | | 


D. 399. ſnglis contra Inglis. 14. December 1676. 


M R. Cornelius Inglis, having granted a Bond to Mr. John Txglis, for 
V 1 aSumdue to hunſelf, and for his Relief of Cautionries for the ſaid 
Mr. Corzelius ; whereby he was obliged, for his Surety,to infeft him in cer- 
tain Lands to be poſlefled by him,in caſe of not paymentof the Annualrent 

| x due 
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due to himſelf, and the reporting Diſcharges from the Creditors to whom 
he was engaged : and whereupon the faid Mr. John was infeft by a baſe 
Infefrment. 

Thefaid Mr. Correlius, in reſpe& his Son Mr. Patrick had undertakeg 
to pay his Debts, did diſpone to him his Lands; whereupon the ſaid Mr. 
Patrick was infeft by a Publick Inteftment. | 

The ſaid Lands being thereafter Compriſed from the ſaid Mr. Patrick ; 
and there being a Competition berwixt the ſaid Mr. John Inglis, and dis + 
verſe other Creditors of the faid Mr. Cornelius and his Son Mr. Patrick, 
who had compriſed the {aid Lands from the ſaid Mr. Patrick: The Lords 
Found, That Mr. John Inglis was preferable to the ſaid other Creditors ; 
In reſpe&, tho their Infeftments upon their Com priſings were publick and 
the ſaid Mr. Johz his Infeftrent was holden of the granter, yet the ſaid 
Mr. Johz's Right was publick as to Mr. Patrick, in ſwa far as, the fajd 
Mr. Patrick had corroborate the ſame; and, before the ſaid Compriſings, 
had made payment to the ſaid Mr. Johz, of certain bygone Annualrents, 
in contemplation of his ſaid Right; and had taken a Diſcharge from him, 
relating to the ſame; ſo that his Right, being Publick as to Mr. Patrick, 
was publick as to thoſe who had Right from him ; and Infeftments holden 
of the Granter, being valid Rights by-the Common Law ; and by Att of 
Parliament and Statute, invalid only asto others, who had gotten publick 
' Infeftments, in reſpect of the preſumption of Fraud and Simulation : the 

aid Preſumption cedir wveritati, and in this caſe is taken away in manner 
foreſaid. 

The Lords Found, That notwithſtanding that the Right was granted 
to Mr. Patrick, upon the Conſideration forefaid, and for payment of the 
Debrs thereinmentioned, that the Creditors mentioned in the ſame, had 
not a real Intereſt in the ſaid Lands, bur only a perſonal Attion againſt 
the ſaid Mr. Patrick; in reſpect the ſaid Right was not granted to him for 
their uſe and behoof; neither was it expreſly burdened with their Debts: 
and therefore the Lords did Fizd, That all the Creditors, both of the ſaid 
Mr. Cornelius and Mr. Patrick, who had Compriſed within Year and Day, 
ſhould come in par? paſſe. | 


D. 400. Margaret Newvoy contra the Lord Balmerinoch, 
eod. die. | 


'F HE Lord Balmerinoch was purſued, as Repreſenting and Behaving 

as Heir to the Lord Couper, at the Inſtance of Margaret Nevoy, and 
diverſe other Creditors of the ſaid Lord Cozper ; upon that Ground, that 
he had ratified a Diſpoſition, made by the ſaid Lord Conper, in favours of 
his Lady on Death-bed ; and was obliged to compriſe the ſaids Lands, and 
to give the ſaid Lady a Right to the Compryſing, to be deduced, that 
ſhould be preferable to other Creditors; And that by the AQ of Sederunt 
in my Lord N:h/dales Caſe, appearand Heirs, granting Bonds to the effe& 
their Predeceſſors Eſtate may be eſtabliſhed in their Perſon or in the Per- 
ſon of ſome-Contident to their behoot, are lyable as Behaving : and 1: was 
Alledged for the Defender, that Behaving is magis animt quan fatti, and 
it is evident that the Defender did {hune to be Heir; and did of purpoſe 
take the Courſe foreſaid, that he ſhould not repreſent the defun&. 


The 
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The Lords Found, That the Condeiſcendence was only relevant in theſe 
Terms, viz. That the Defender, or any Confidenr to his behoof, had 
compriſed the {aid Eſtate for Balmerinoch's own Debt; and had poſſeſt 
by vertue of the Compryling: Or that the Lord Balmerizoch had commus 
nicate the Right of rhe {aid Compryling to the Lady Conper ; and thar 
ſhe had poſleſt by vertue thereot ; and could not detend her ſelf with 
her own Right as being ix Ledo, Or otherwayes defeftive, 

It was the Opinion of ſome of the Lords, That it was ſufficient and 
Relevant to ſay, that Balmerinoch had Compryſed for his own Debt; and 
was obliged to Communicate the ſaid Compryling ; and had ratified the 
Lady Couper's Right: - For theſe Reaſons. 1. "The Law conſiders qxod 
egitur, and nor quod ſimulate concipitur ; Andthe Lord Balmerinoch,by-tak- 
ing the courſe foreſaid to compryle tor his own Debt, intends upon the 
matter adire,, and to carry away his Uncles, Eſtate, to fruſtrate Creditors, 
2. Tho it beipretended, that there is a difference betwixt /V;th/daPs Caſe 
and this, In reſpeCt in that caſe, the Adjudication was upon Bonds, grant- 

by himſelf, after his Fathers deceaſe; And, in this, the Compryling is - 
for my Lord Balmerinoch's Debts, Contratted- before my Lord Conper's 

Death ; The ſaid difference is not conſiderable, ſeing as to that caſe, 
there was a deſign to carry away the DefunCGts Eſtate, by a Deed of the 
Appearand Heir,to the prejudice of Creditors; and there is the ſame in this. 
3. Tho my Lord Balmerinoch had granted only a Ratification, ..without 
Communicating any Right; eo zp/o he behaved as Heir, In, xeſpe& he 
had ratified the Ladies Right, for any Right or Intereſt he had. higaſelf : 
and he had an Igtereſt, as Appearand Heir,{ufficient to eſtabliſh a Right in 
the Perſon of the {aid Lady, and to prejudge Creditors.; fo. that they 

could nor queſtion the ſame; Seing Rights on Death-bed,being conſented 

to by the Appearand Heir when they are made, or ex.poſt fatto, become 
valid and unqueſtionable ex capire Lei#i, as appears by the Law of 
the Majeſty, concerning Rights on Death: bed. NE 


D.i401. Earl of Argyle contra The Lord Mcdmald. þ-- 
I 4. December 1676, oy 0 


”— 


HE Earlof 4royle, having purſued the Lord Mcdonald, for Re- 
duRion of a Feu holden of the Purſuer 0b 0x ſolutam Canonem ; 
1: was Alledged, That the Defender had a diſpoſition of the Superiority 
from Lochzeal before my Lord Argy/s Right, by a Diſpoſition likewayes 
from him: And tho my Lord Argy/e,having compleated his Right before 
the Purſuer by an Infeftment upon the ſame, will have Right to the Feu« 
duties after his Infeftment ; yer the Defender had Right to the bygones 
by the foreſaid Diſpoſition made to him ; which, being of the Lands and 
Superiority and madeto the Vatlal himſelf, was,upon the matter, an Aſſhg- 
nation to the Feu-duties and a Diſcharge: And tarder, That as to the 
Feu-duties after my Lord Argy/*s Right, he was iz bona fide, not to pay 
the ſame, having the foreſaid Diſpolicion as faid is: And my Lord Argyle 
having done nothing upon his Right to make Interruption; And there- 
fore the Summonds ought not to be ſuſtained upon Ceſſation and not pay» 
ment, before Intimation of the Purſuers Right to the Defender: Both 
whuch Alledgances the Lords Found Relevant, 
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In the ſame Caſe, The Lord Mcdonald having proponed an Alledgance, 
viz. That my Lord Argyle was obliged by Bond to warrand Lochzeal at the 
Hands of the Lefender ; and of any purſure competent upon.the ſaid 'Dif- 
poſition made to theDefender,c7 quem de evidtione renet Att io,agentem repellit 
Exceptio; And the ſame being Found Relevant, the Defender giving his 
Oath of Calumny thereupon ; The Loras, In reſpect the Defender being 
in Town had refuſed, at leaft had not come to give his Oath of Calumny, 
had decerned: But the Lord Mcdonald having intented ReduQtion of 
that Decreet,upon offer to give his Oath of Calumny; upon pretence;that it 
was towardsrthe end of the Seſſion, when his Oath of Calumny was cravy-= 
ed ; and that upon ſome occaſions, he had been forced to go home, It was 
"Alledged for the Earl of Argyle, that upon Mcdonalds Refuſalto give his 
Oath of Calumany, it was, in conſtruction of Law, a Calumnious Alledg- 
ance, and could not now be received ; And the greateſt favour could be 
ſhown to him, was, that he ſhould be heard to verify the ſame inſt anter. 
The Lords did decern, ſuperſeding Extracting, until a day in January; 
that, in the mean time, the Defender might verify rhe {aid Alledganceg 
having taken his Oath of Calumny, that the Write was not in his own 
Hand. Actores Lockheart and Bernie. alteri Caninghame and Thoirs, Tn 
preſentia. 7 


'D. 402. Litlejobn contra Mitchel. eod. die. 


FTHE Lords Found, That Bonds granted on Death-bed, - albeit the 

are Legacies, as to that effect, that rhey do affect only the Deads 
part, yet they are preferable to orher Legacies left in the ordinary wayes 
of Legacies; and that rhe Defuncr was i /egirima poreſtate as to the affect- 
ing 'ot his part, and granting of Bonds to that eftect. Juſtice Clerk Re- 
porter. Gibſon Clerk. 


D. 403- contra eod. die. 


2 þ HO. in Improbations the uſer of Writes, queſtioned as falſe, ought to 

compear to abide by the ſame; yet a Commiſſion was granted to take 
the Defenders Declaration that he did abide by, In reſpect he was a per- 
ſon of great Age. | 


D. 404. Wallace contra Murray. eod. die. 


HERE being a purſute, at the inſtance of a Creditor againſt the 
- JF. Repreſentatives of an Intrometter with the Debitors Goods, The 
Lords Found, Tharthe Paſſive Title of Intrometter could not be ſuſtained, 
after the Intrometters deceaſe, to make him Lyable as univerſal Intro- 
metter: And yet ſuſtained the ſame 7 quantum he was locupletatus ; the 
' Purſuer for the Defenders farder ſurety, confirming before the Extracting 
of the Sentence, a Teſtament as Executor Creditor to his Debitor. The/au- 
rer Depute Reporter. Gibſon Clerk. 


D. 405. Grant of Roſollis contra L. Bamff. 19. Decem. 1676, 


T HE Lord Bamff, having acquired the Lands of Craizftoun from 
John Lyon, did give three Bonds to the {aid John Lyon Blank in = 
| | Cre- 
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2, 
Creditors Name, containing each of them 5000 Mzrks; And at the deſire 
of the ſaid Johz, did give a Letrer with the faid 'Bonds with a Blank 
direction, bearing that the ſaid John Lyon, having Diſponed:to him the 
Lands of Craipſtoun, for which he had become Debitor by certain Blank 
Bonds containing 5000 Merks; And therefore defireing that no'perſon 
might ſcruple to take the ſaid Bonds; For it ſhould be no difſatisfattion to 
him, that they rook them withsut ac@ainting him ; but that it ſhould 
be holden, as if they had received the Bonds in the beginning, and had 
their Names filled up therein at that time. | | 

The ſaid John Lyon. did fillup the Name of Joon Grant of Roſollis in the 
faid Bonds; and delivered the ſaid Letter to him, putting a direCtion 
upon the ſame, for the ſaid John Grazt ; Whereupon the Lord Bamff 
being charged did Suſpend, upon that reaſon, that he ought to have Re- 
tention, becauſe the ſaid Bonds were granted for the price of the ſaid Lands 
and in contemplation ofa valid ſurety, free of all Incumberances; and the 
ſurety not being valid, Inreſpect the Lands wereafteQed with Hornings, 
Inhibitions, and Comprylings, equivalent to the. Sums contained ih the 
Bonds; he had in Law Condittion, as being ob cauſam nos ſecutam. 

There was alſo compearance for the Donator of the ſaid John Lyons 
Eicheat, who did produce his Gift and Decreetof general Declarator ; and 
Alledged, that he ought to be preferred,becauſe he had Right to the Sums 
due by the ſaid Blank-bonds; In reſpect the Chargers Name was filled up 
in curſu Rebellionis: And the ſaid Blanks,' being ab initio the Rebells, 
rwwhile rhey were Blank, they fell under his Eſcheat ; and he could nor fill 
up, or deliver theſame, in prejudice of the Fisk. 
.* The Lords Found, That the pretence foreſaid of Condictio cauſa data, tho 
competent againſt the ſaid Joh Lyon himſelf, if the Bonds had been filled 
-up in his own Name, would not be competent againſt the Charger, if 
his Name had been filled up 4b 5»itio; Becauſe if the Suſpender had been 
content to give Bqnd to him, It would have been elegatio, in which 
caſe the Exceptions competent againit, de/egaztem would not have been 
competent againſt the Perſon, in whoſe favours the Delegation was 
made: Andthat the Charger was upon the matter in the ſame caſe, ſeing 
the Suſpender by his Letter was content, that the Bonds ſhould be holden, 
as if they had been filled up ab 2n7tto. FA 

The Lords alſo Found, That the ſaid Bonds being Blank, tho they 
continued. Blank, were the {aid John Lyons proper Bonds; and if he had 
deceaſed before the filling up of the ſame; they would have fallen under 

-his Executry ; and conſequently, he being Rebel and his Eſcheat gifted 

-and declared, they fell under his Eſcheat: And His Majeſty, and the 
IE could not be prejudged by any Deed of the Rebel, in filling up of 
the ſame. 

It was alſo Found, That albeit the Lord Bamff,by his Letter, was bound 
up, that he could not queſtion the ſaid Bonds upon the pretence foreſaid 
of Condictio, or any other that might have been competent againit the 
faid John Lyon, Yet, notwithſtanding of the faid Letter, the King 

might have given, and he might accepteither a Gift of Lyoxs Eſcheat,or a 
. Right from the Donator, and thereupon might claim Right to the faid 
Sums. Theſaurer Depute Reporter. Mr. John Hay Clerk. 2 


of Council -and Seſsion 
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D. 496. Tennent, Young, and others, contra Sandy Procu- 
rator-Fiſcal of the Kegality of Ogziface, eod. die. 


N a Declarator of a Liferent-Eſcheat; It was Alledpged, That there 

could be no Eſcheat upon the Horning Lybelled ; Becauſe it was 
upon Letters dire& by the SecrefCouncil, upon a Decreer of a Regali- 
ty Court ; And by the Acts of Parliament, The Lords of Seſſion are 
only warranted, to direCt Letters of Horning ſummarly,upon the Decreets 
of Sheriffs, and Baillies of Regaliry , and other Inferior Judges. 

The Loras 'Thought , That the Council could not dire& Letters of 
Horning upon the ſaid Decreet ; Seing , before the AQts of Parliament, 
Letters of Horning could not be direct upon the Decreets of Infteriour 
Judges ſummarly , without a Decreet Corfrrme before the Lords of 
Sefſhon; And Statutes being Strifi Faris, the Council could not dire&t Let- 
ters, unleſs by the {ame Statute they had been warranted to thateffte&t; and 
it appears, that the ſaid Statute was founded upon good Reaſon andConſi- 
derations,tho they be notexpreſt, viz. That the Lords of Seſſion are always 
ſitting in the time ot Seſſion; and in vacance, there is ſome of their Num- 
ber appointed to receive and paſs Bills of Suſpenſion, if there be cauſe ; 
whereas the Council fitteth bur once aWeek ordinarly in Seffion-time;and 
in Vacance bur thrice. 2. The Lords do not paſs Suſpenſions but upon 
good, Reaſons, and they are to conſider the {aid Decreets, which is not pros, 
per tor the Council. :3. As Suſpenſions are raiſed of the ſaid Decreets, 
ſo oft times there is a neceſſity of raiſing ReduRQions ; and rhe Lords of 
Council are nor competent Judges to the Reduction of the faid Decreets : 
Bur the Lords thought not fit,that there ſhould be a queſtion berwixt them 
and the Council, concerning their Priviled ge ; and therefore did forbear to 
give an{wer, until ſome accommodation ould be endeavoured : And it 
was propoſed by ſome, that the Decreet of the Regality Court, being for 
keeping of Conventicles; and that. practice, concerning ſo much the Peace 
of the Countrey, that all Diſturbance thereby might be prevented; and 
upon that account, it being recommended to the Council, by Act of Parlia« 
ment, that they ſhould ſee the Laws againſt Conventicles put effectually 
ia execution ; The Council, as they might conveen the Contraveeners be- 
fore themlelves,may commiſſionate the Interiour Courts to proceed as their 
Felegars; and upon their Decreets given by them as rheir Delegats, that . 
they may direct Letters of Horning. T heſaurer-depute Reporter. 


D. 407. Ker contra Hunter. 20 December 1676. 


A Perfonal Action was ſuſtained, upon a Right of Annualrent, againft 

the Tennents during their Poſſeſſion, for the Mails and Duties effeir« 
and to the faid Annualrent. Theſanrer-aepute Reporter. Mr. Thomas Hay 
Clerk. x | 


D. 408. Carnegie of Balmachie contra Durham of Anachte. 
| | eod, die. | 


T E Lords Found, 'That albeit by the common Law, Annualrent be 
due for Tocker; yet, by Our Cuſtom, it is not. payable, unleſs it be fo 
pro- 


by 
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provided by the Bond or Contract for the ſame : but in the caſe in queſti- 
on, They Found the Defender lyable to pay Annualrent, in reſpect the De- 
bitor had been in uſe of payment, at the leaſt, had promiſed to pay Annu- 
alrent for certain years bygone : and Annualrent once payed, implyes a 
tacite Paction to continue the payment of the ſame. T, heſaurersdepute Rex 


+ porter, Clerk. 


D. 409. Veitch contra Pallat. eod. die, 


1 "HE Lords Found, That a Rebel, contracting Debt after Rebellion,can- 

not aſſign in ſatisfaction of the ſame, any debt due to him: and tho 
the Aſſigney ſhould tranſact with the Debitor of the Debt aſſigned, before 
a Gift and Declarator ; the Donator will be preferable. Lockheart and 
Hog for Veitch, alteri Cunningham and Seaton, Gibſon Clerk, In preſen- 
tia, 


D. 410. Inter eoſdem, eod, die, 


ND in the ſame Caſe, It was Found, "That a Bond granted after Hor 

| ning, tho it did bear that the ſame was for Wines; . yet being the Re- 
bels aſſertion, could not prejudge the King : bur it being alledged, and 
offered to be proven, that the ſaid Wines were truely furniſhed before the 
Rebellion: The Lords Found the Alledgance relevant to be proven,only 
by the Rebels Compr Books, and by Books of Entry; and not ſimply by 
Witneſſes, without ſuch Adminicles in Write. 


D. 4Ft.- Pallat contra Veitch, eod. die. 


HE Lords likeways Found, That the Preſumption introduced by the 

Act of Parliament, that Gifts of Eſcheat are ſimulate, in reſpect that 
the Rebel is ſuffered to p_ ; 1s only in that caſe, where the Rebel has 
a Viſible and Conſiderable Eſtate of Lands or Tacks, and is in poſſeſſion 
of the ſame: but when the Rebells Eſtate is either not conſiderable, con« 
fiſting only of an Aiker or two, ( which was the caſe in queſtion) or iz 
aominibas, and not known to the Donator, ſo that the Donator had rea- 
ſon not to trouble himſelf, and to look after either that which was incon- 
ſiderable, or which was not known to him; there is no ground to pre- 
ſume that the Gitt is ſimulate. | | _— 


D. 412. Tait contra Walker. 22. December 1676. 


"0: HE Children of a ſecond Marriage, having purſued the Son of the 
firſt, for Implement of their Mothers Contract of Marriage, and 
the Proviſions therein contained in their favours: It was Alledged, Thar 
they were Debitors themſelves, in ſwa far as, they were Execucors named 
and confirmed to their Father : And It being Repiea, That the Tefta- 
ment was given upby the Mother, they being Infants for the time, and 
ſhe was not their Tutrix, and ſo could nor bind them, 
The Loras Found, "That there was Difficulty in the caſe, in reſpect the 
Purſuers were now paſt 40 years, and they had never queſtioned or de- 
fired to be reponed againſt thefſaid Confirmation ; And on the other part, 
-It was hard, that a Decd of their Mother, having no Authority to do the 
| EecGcCee fame 
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lame as Tutor or Curator ſhould bind them ; and there was no neceſſity to 
be reponed againſt the ſame, it not being their Deed, and being 7p/o Jure 
void: and therefore before Anſwer, the Lords thought fit to try , it the 
Purſuers had meddled with any part ofthe Executry,or had done any Deed 
that could import Homologation of the ſaid "Teſtament. Newtyth Reporter. 


D. 413. contra eod. die. 


J? was queſtioned amongſt the Lords, whether an Inhibition could be 
ſuſtained, albeir the Execution did not bear a Copy to have been 
affixt at the Mercat-croſs ; And it was Reſolved as to the tuture, it ſhould 
be declared, that Executions of Inhibitions ſhould be null, unleſs Copies 
were aſÞxt ; In reſpect there can be no Executions without giving of Co- 
pies, either perſonally, or at their dwelling houſe: And when the 
Leidges are inhibite at the Mercat-crols in general, ſo that a Copy cannot 
be given to every perſon, it ought to be left at the Mercat-crols x /ubſid;- 
am; But, becauſe it was informed, that many Execurions did not bear 
Copies to be left at the Mercat-croſs, The Loras did torbear to give An- 
ſwer as tothe Inhibition in queſtion, until the {tile and cuſtom ſhould be 


tryed. 


D. 414. Dick of Grange contra Sir Andrew Dick. 
22, December. 1676. 


QTR Andrew Dick having obtained, upon a Petition to His Majeſty, a 
Warrand to the Exchequer, to pay to his Wite and Children 130 
lib. fterl. Yearly : The ſaid Annuity being Arreſted at the inſtance of 
Dick of Grange; It was Alledged, in a Proceſs to make 
forthcoming, that, being Alimentary,it could not be Arreſted: Whereun- 
to it was Replyed, that the {aid Sum was not Alimentary, fo that it could 
not be affected with Sir Azarew his Debts; In reſpect, whatſomever be- 
longeth to a Debitor, cither on his own Right or Jure Mariti is Lyable 
to his Debts; and it is not in the Power of a Debitor to make any thing 
belong unto him Alimentary, but there muſt be an expreſs conititution 
to that effect ; which is only. in that caſe, where the King or any 
other perion doth give any thing, and doth qualify their own Gift 
with that expreſs proviſion, that it ſhould be only for the Aliment of the 
perſon gratified, that it ſhould not be affected with any Debt or Execu- 
tion for the ſame; whereas His Majeſties Grant was only in the Terms 
foreſaid, and was procured from His Majeſty, not upon any ſpecial con- 
ſideration or reſpect to Sir Azarew's Lady, but upon a Repreſentation 
made by Sir Azdrew, that he had a former Wadſet from the Earl of Mor- 
zoun of his Eſtate in Orkzay, and the ſame being taken from him by a Re- 
duction at the inſtance of His Majeſtic of the Earl of Mortour's Right 
of Orkney; he and his Family would be inaſad condition : And therefore 
the {aid Annuity being granted by His Majeſty in lieu and i»tuitu of the 
ſaid former Right, /«rrog atum ſapit naturam ſarropati. 
Ir was.farder Rep/yed, Thatalbeit the faid Annuity were Alimentary, 
the Purſuers Debt oughtto affect the ſame, being likewayes Alimentary, 
In reſpect it was tor Money furniſhed for the Aliment and Entertainment - 


of 
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of the ſaid Sir Azdrew and his Lady, & privilegiatus non utitar privites ig 
Contra privileg iatum. 

The Lords Found, That the {aid Annuity was Alimentary and could 
not be Arreſted, and the Aliment being ae aze 72 diem, the Nebr due to 
the Purſuer could not atitect the ſame, unleſs it had been for Aliment, 
while the Annuity in queſtion was 72 cr/u. Forret Reporter. Mr, 
Thomas Hay Clerk. 


© 4r9%. © E. Argyic contra The Laird of Mcnaughtoun, 
3. January 1677. 


LB a purſute at the inſtance of the Ear] of Argyle, againſt the Laird of 

Mcnauchtoun, who held ſome Lands of him Ward, for the ſingle 
avail of his Varriage; 1t was Alledged tor the Detender. 1. That the De- 
fender had Marryed the time of the Uſurpation,at which time the Caſyali- 
ties of, Ward and Marriage were taken away by an AG and Proclamati- 
on of the Uſurpers, whereby the Defender was ſecured and was i» bona 
fide to Marry without requireing the Superiors Conſent. 2. De facto 
the Superior had conſented to his Marriage, In {wa far as the Defender 
havirg given notice to him by a Letter, the Marquels of Argyle being then 
at Lozdon, that he was to Marry with a Gentle- Woman, who is now his 
Wife, the Marquels did return a Letter (which was produced) ſhpwing 
that he could not but approve his matching with the aid Gentle-Woman 
being the Laird of Ardkindles Daughter; and it they ſhould proceed ta 
the Marriage, that he wiſhed them well. 

Whereunto, 1: was Replyed, "That the Uſurpers by their Act could not 
prejudge the Purſuer, or any other Superior, but that they might claim 
the Obventions and Caſualities, that did fall unto them, by the na- 
ture of their Vaſlals Right; as it was found in the caſe of Sir George Kynaird 
and the Maſter of Gray, that Larids holden in Ward being Diſponed in 
the time of the Uſurpation, without the Superiors conſent, did recogniſe 
notwithſtanding of the ſaid Act: And as to the ſaid Conſent, It was 
Replyed, that the ſaid Letter was but a Civil Complement, without 
any mention of the Marqueſs his Intereſt as Superior, and without an ex- 
preſs Licence to Marry, and Diſcharging any Intereſt, or pretence that he 
had to the Defenders Marriage. SY 

Upon Debate at the Bar and among the Lords, Some were of the Opi- 
nion, that there being, no Contempt that could be alledged of the Superi- 
or; and the Vaſſal having ſo much reaſon to think, that he needed not 
his Conſent, In reſpeCt the ſaid Act was a Law ae fatto, and for the time; 
the whole Country being forced to ſubmit to the Uſurpers, and to ac- 
quieſce to their Orders ; That Communis error facit Jus, and quevis cauſa 
excuſat as to Caſualities ariſing upon. feudal Delinquency or Contempt : 
And the Superiors Intereſt,that was intended of the Law, was not that he 
ſhould have a Sum of Money, but that his Vaſſal ſhould not Marry with- 
out his Conſent, and match with Families either diſaffected, or in which 
the Superior could not have confidence; and the avail of Marriage is pe- 
nal in caſe the Vaſſal ſhould either Marry without the Superiors conſent, 
or {hould refuſe ro Marry a perſon pretered by the Superior to be his 
Wite. ahh bs 
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Upon the foreſaid Conſiderations, they were of Opinion, that the De- 
ſence was relevant; and that there was a great difference betwixt the caſe 
of Recognition and Marriage, in regard the reaſon of the Deciſion in the 
caſe foreſaid, was, that the Vaſlal did upon the matter contemn the Su- 
perior, after the Kings Reſtitution, ſeing he did not apply for a Confirma- 
tion; Whereas the Vaſſal, being once married, it were to no purpoſe to 
deſire the Superiors Conſent. 

On the other part, ſome of the Lords argued, that the ſingle Avail is 
not penal, but only the double; ſeing the Vaſſal, attaining to the age of 
marriage, if he ſhould die unmaryed, yet the ſingle avail would be due: 
Whereunto Ir was Anſwered, "That pens is in Law, when a Perſon is ly- 
able to pay'a Sum, cither for doing or not doinga Deed; and as the Vaſlal is 
lyable to the double Avail, for refuſeing the Perſon offered by the Superior, - 
ſo he is lyable to the ſingle for not marrying, and tho matrimonia are libers, 
ſo that a Perſon may marry or not as he pleaſes, yet cauſative many things 
are allowed, which cannot be direQly: And it being the'defign of the Feu- 
dal Law, and Superiors, ingiving out their Lands, to have ſtill Vaſſals to' 
ſerve them and rheir Family, the appearand Herr is obliged by the nature 
of his Holding to marry , or i» pe»am to pay the avail: and if the Vaſe 
ſal ſhould defire his Superior to offer him a Perſon that he might marry, 
or to conſent that he ſhould marry, ſuch a Perſon as he thought fit for him; 

and the Superior ſhould refuſe both, -it were hard, that notwithſtanding 
the Vaſlal ſhould be lyable to pay the Avail of his marriage. 

The Lords nevertheleſs Founa, That the ſingle Avail of Marriage is not 

nal.. AQtores Lockheart and Hamilton , alteri Cuninghaw. Mr. fohs 
Hay Clerk. In preſentia. Vide infra 23. January 1677. inter eoſdem. 


D. 416. Mitchelſon contra Mitchelſon. 4. Fanuary. 1677. 


A Younger Brother, being ſerved, before the Baillies of Kzrkcaldie, Heir 
of Line to the immediate elder Brother: Thereafter the eldeſt Bros 
ther did deſire to be ſerved Heir of Conqueſt to the ſame Perſon; and the 
Baillies not being clear to proceed, in reipeQt of the former Service, unleſs 
ir had been reduced : The Lords Thought, That, upon their Refuſal, the 
Elder Brother may Advocate for Iniquity; and that the Brieves may be 
ſerved before the Macers: and that the Eldeſt Brother being wronged 
by the forcſaid Service, to which he was not called, fo that it was res in- 
zer alios ata, he ought not to be prejudged thereby, nor put to the trous» 
ble and. Charges of a ReduQtion. Gib/on Clerk. | $40; 


D. 417. Earl of Glencairn contra Brisbaans, 
Re Os: fanny 1677. 


fRaeis Freelaxd of that Ik, having diſponed to John Mcknair and 

' Robert Hamilton irredecmably: and they thereafter having diſpon- 

_ ed the ſame, with conſent of the ſaid Fraxcis, to John Brisbein: - And the 
faid John having granted a Reverſion to the ſaid Francis his Heirs of his 
own Body allanerly ; for payment of the Sum of $000 zzerks, and what 
farder Sums ſhould be deburied: for improving the Lands, building or re- 
pairing the Houſes,” with Annvalrent frac the Deburſements, upon the 
ſaid Jobs Freeland us own Declaration ; and that after the firſt Term af. 


ter 
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ter the ſaid Francis his deceaſe : The Earl of Glexeairn, Creditor to the ſaid 
Francis Freeland, alledging that the ſaid Reverſion was granted by Fraud 
and Contryvance , and in prejudice of him and Lawful Creditors ; 
and thar the {aid Reverfion was granted in manner foreſaid , not in 
favours of his Debitor but his Heirs. for eludeing. their Execution ; 


 Purſued a ReduQiion ot the ſaid Diſpoſition: made in favours of Ha- 


milton and Mcnaire and a Declarator that Brzsbaizes Right, ſhould 
fall in conſequence; and that it ſhould be lawful to him to.compriſe the 
Aid Reverſion, and to uſean Order as if it had been granted to the faid 
Francis Freeland himfelt. | | 20 

The Lords Thought, That if the Price were not adequate ( which was 
to be tryed) the Concluſions toreſazd ſhould be ſuſtained. 7 heſaurer-des 


pute Reporter. Gibjon Clerk. | 


D. 418. Creditors of Moyſwel contra The Lady and 
Childrens . 6; Fanuary. 1677. T7 


Ames Douglas of Mouſwel, by Contra& of Marriage, betwixt his Eld- 
eſt. Son James Donglas, and Lawrie, did diſpone to his 
'Son the Fee of his Eſtate, reſerving. his own Liferent ; and with a Provi- 
ſion,to be contained in the Infeftment, "That it ſhould be lawful to him to 
take on and burden the Eſtate with the Sum of 18000 merks, for the Pro- 
viſion of his other Children, and for doing his other Aﬀairs: And ac- 
cordingly the ſaid James did provide, to eight Children, 9ooo. merks out 
of the {aid Eſtate, by a Bond granted within a year after the ſaid Marri- 
age, and Infettment thereupon. | = | 
Borh the Father and the Son the Fiar being deceaſed ; and the Son hava 
ing left only one Son of the Marriage an Infant; there followed a Contra& 
betwixt Agnes Rome.,Grandmother to the Child, and Janet Lawrie the 
Mother, and certain Friends of the Family, whereby it was agreed, that 
the Grandmother ſhould quite 200 werks of her Literenr yearly, and the 
Mother 400 merks of her Literent ; and that the ate: ſhould Con- 
firm her Husbands Teſtament tor payment of his Debts; and for the /««= 
perplus of the Debt, the Friends ſhould undertake the ſame; and upon 
payment, having taken Right thereto, ſhould ſuperceed perſonal Execu- 
tion, until' the Child were »24jor ; the Annuajrents being in the mean 
time payed by the Grandmother, as TutriX"to her Grandchild. The 
Grandchild having deceaſed, while he was yet Infant; both the Creditors 
and the Friends, and the Relit, did take a courſe to affeR the Eſtate by 
Comprytings; and upon their Intettments and Rights, having purſued 
the Tennents, ſo that they were torced to raiſe a multiple Poinding ; 1 
was Alledged tor the Creditors, That the Grandmother her Liferent ought 
to be re{trifted, confortn to rhe {aid Contratt, whereby ſhe had diſchar- 
ged the ſaid 200. merks yearly: Whereunto It being Anſwered, That 
ves devenerat in alium caſum; and that the ſaid Reftriftion was in favours 
of her Grandchild, and for the ftanding of the Family, and in contempla-« 
tion of the Undertaking, and Obligement foreſaid of the Friends, which 
they had not done, and ceſſante cauſa ceſſat effeFus : and, the Eſtate being 
altogether ruined, {he ought to be 1n het own place, © 
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And albeit it was thereto Replyed by the Creditors, That, whatever 
' might be pretended to be the:impulſive Cauſe, yer the ſaid Reſtriction 
being once granted doth continue, notwithſtanding of the pretence fore- 
ſaid; ſeing there is no reſolutive Clauſe or Proviſion, that the Caſe above- 
mentioned falling out, the Grand-mother ſhould be in her own place ; 
but on the contrare it appears by the Contratt, that the Death of the 
Child was then under her conlideration, In reſpe&, it is provided ex- - 
prefly, that if the Child ſhould die the Reſtriction of the Mothers Lite- 
rent ſhould ceaſe, and ſhe ſhould be in her own place ; and fo, the Provi- 
ſion foreſaid being only in favours of the Mother, and not of the Grand- 
amother, Exceptio firmat Regulam in nor exceptis; It being conſidered hke- 
ways, there was not the ſame. reaſon for the Grand-mother, In reſpe& by 
the deceaſe of the Child, the Mothers Intereſt in the Eſtate did altogether 
ceaſe, whereas the Heir, who did ſucceed to the Child, was the Grand- 
mothers own Son : And as to the pretence, that the Friends had not ful- 
filled their part of the Contratt, It was Anſwered, that the Contratt being 
in effe& in favours of the Family, both-the Relict and the Creditors were 
thereby obliged, and might yer be urged to fulfil their obligemenrs : And 
tho they ſhould borh fail, che Family could not be prejudged ; and that 
the Freinds,accordingly as they were obliged, they had taken courfe with 
the Debts: and tho it was pretende1.that they had not done it debito rempore, 
the ſaid pretence was of no moment, ſeing no time is limited by the Con- 
tract. Hy | 

Nevertheleſs the Lords Reponed the Reli& againſt the ſaid Reſtriction. 

In the fame Cauſe, There being a Competition betwixt ſome of the 
Creditors, whoſe Debts were Contratted by the Grand-father Agnes 
Roms Husband before:his Sons Contraft of Marriage; and betwixt the 
Children, who were Infeft, as faid 15, upon the Bond of Proviſion, granted 
by their Father, conform to the faculry foreſaid. 

It was Alledged for the Creditors, That they ought to be preferred, In 
reſpe&, that upon Bonds of Corroboration granted 'by the Son the Piar, 
they had-Compryſed and were Infeft by publick Infeftments ; at leaſt 
had charged the Superior ; So that their Right being publick,and fora true 
Debt anterior to the Childrens Proviſion, they were. preferable to the 
Children, their Infeftment being baſe. :. 

The Lords Found, That the Children ſhould be preferred, In reſpect 
the Comprylings were 4gainſt the Son ; and the Compryſers could 
be in no better Caſe than the Son himſelf, whoſe Right was affeted 
with the faid faculty in favours of the Children : So that neither he, nor 
any having Right from him, could queſtion the Right granted by ver- 
tue of, and conform to the faid Faculty. | 

This Deciſion, being by plurality, ſeemed hard to ſome of the Lords ; 
who did conſider,that the foreſaid Faculty was not only in behalf of the 
Children, but of ſupervenient Creditors, if the Father had thereafter 
Contracted any Debt, and if the Father had given ſurety ro the ſaid Su- 
pervenient Creditors by baſe Infeftments, and if hus Anterior Creditors 
before the faid Contrat had compryſed and had been Infeft, they would 
have been preferred to the ſaid poſterior Creditors having only baſe Rights, 
and mutio magis tothe Children, | 
| > They 


— 
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They conſidered alſo, That the Eſtate being, by the faid Contra, Diſ- 
poned ſimply to theSon, with a Reſervation only of the Fathers Liferent 
and the ſaid Faculty ; and the Son not being obliged to pay the Fathers 
Debts by the ſaid Contra&t, if there had been 18000 Merks of Debt ante= 
rior to the Contract, Anterior Creditors might have purſued the: Son for 
the ſame, not only becauſe he was Appearand Heir and Swcceſſor 'Titulo 
Lucrativo, bur becauſe he was obliged by the Contract, art leaſt his Eftate 
burdened for the ſaid Sum ; And the Anterior Creditors might either 
have taken that courſe, or might have Compryſed the Intereſt compe- 
- tent to the Father by the ſaid Faculty: And ſeing the Son might have 
been forced in manner forefaid to fatisfy the ſaid Creditors, - he might 
have granted Bonds of Corroboration , whereupon they might 
have Compryſed ; and having compryſed, and having gotten publick 
Rights, rhey are preferable torhe baſe Rightof the Children. | 

In the ſame Cauſe, The Creditors did alledge, that: they ought to be 
preferred to the Children, becauſe their Proviſion was after their-Debt, 
and was withoutan Onerous Cauſe; And nevertheleſs the Lords. Found 
the Defence for the Children Relevant, viz. 'That their Father, the tiwe 
of rhe granting of the ſaid Bond,for their Proviſion, had'a ſufficient Eſtate, 
beſides ,out of which the Creditors might have been fatisfied. ; 

This Deciſion, being alſo by the Major part, ſeemed hard to others 
who thought that a Debitor could do no Deed in prejudice of his Credi- 
tors, without an Onerous Cauſe: And tho the Father might be looked 
upon, the time of the granting of Proviſions to Children as in a good con- 
dition, and therefore rhe Creditors to be ſecure and needed not: do.Di- 
ligence, yetif thereafter he ſhould become inſolvent, the loſs ought to be 
upon the Children, and not the Credirors : And thar it being a iprinci- 
ple, That a Debitor can do nothing in prejudice of his Creditor, without 
an Onerous Cauſe, Tt 1s certainly both Fraud and prejudice, that he 
ſhould not pay his Debt, but ſhould give away, to his Children, that 
part of his Eſtate which the Creditors might have affteted : And Inhibiri- 
ons being only in theſe terms, That the Party Inhibite ſhould do no Deel 
in defraud of the Creditor , It might be pretended, by the ſame Reaſon 
in ReduCtions ex capite Inhibitionis, that the Party Inhibite did nothing 
in defraud or prejudice of the Purſuer, In reſpeQ, the time of the grant- 
ing the Bond or Right craved to be reduced, he had EffeQts and ſufficien- 
cy of Eſtate beſide: Lockheart &c. for Queensberry and other Creditors. 
Cuninghame, Anderſon and Mckenzie tor the Children and Relit. Gibſon 
Clerk. In preſentia. 


D. 419. Stewart of Caſtlemilk contra Sir John Whitefoord. 
Io. Fanuary 1677. 


IR Archibald Stewart of Caſtlemilk, having purſued a ReduCtion of a 
Diſpoſition of the Lands of Coats, made by James Stewart of Minto, 

in favours of Sir Joh# Whitefoord ; ex capite metas; In {wa far as, the ſaid 
Sir John Whitefoord had taken the ſaid James and kept him 5 privato car- 
cere for ſome time; and thereafter,having a Caption againſt him, had de- 
tained him Priſoner : and had cauſed tranſport and convey him in that 
condition, from diverſe places in the night Seaſon; and by his Servants 
had threatned him with long Impriſonment; and in end had preyailed 
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with him to diſpone to him the ſaids Lands, being eight Chalders ViEtu- 
al of Rent, and where there was a Coal of 100. /b. ſterl. of Rent ; upon 
an Obligement only to pay him an yearly Annuity of 400. »erks:; In 
which proceſs, the faid Sir Job»,and Duke Hamilton, who had thereaft- 
ter acquired the ſaid Lands from rhe faid Sir John, did compear, and pro- 
pone the Defences following. 1. That the foreſaid Qualifications of 
Force were not Relevant to import metres , qui poteſt cadere in Conſlan- 
tem virum, being, neither mortis nor Cruciatus ; nor ſo circumſtantiate, 
as is required of the Law, for founding the 4aid AQtion. . And ' 2 
That albeit metus were relevantly qualified , the foreſaid Deed cannot 
be queftibned upon pretence of the ſame, unleſs the ſaid James Stew- 
art had been leſed or damnified by the ſame; Seing it appears by the 
_ Title, quod metus cairſa, $$. A: Reduttion and Reſtitution upon that head 
is not competent, #b# non eff damnxum, & nihil abeſt; as is clear by diverſe 
Texts, in the caſe of a Creditor uſeing force to get what”is unqueſtiona- 
bly due to him; and in this caſe the ſaid James had no prejudice, in re- 
ſpe& he was obliged by an antecedent Minute to diſpon the faid Lands: fo 
that the-faid Diſpoſition was but for implement of the ſaid Minute, which 
the ſaid Sir Johz did give back to be cancelled by Minto, when he got 
the ſaid Diſpoſition. And 3. It was offered to be proven, that, atter 
the ſaid: James was at liberty, the ſaid Diſpoſition was granted by him, 
.- The Lords Found, That the Libel and Qualifications of metus and Force 
wererelevant;and yet, in reſpett the Defenders were ſo poſitive as to their 
Alledgance, that the Diſponer was at liberty when he granted the faid 
Righb;ichey allowed a'conjuntt Probation concerning the faid Qualificati- 
ons:of Force, and the condition the Diſponer was intor the time, and the 
way:of granting the {aid Right; whether he was under Reſtraint and the 
Impreſſion of Fear, or in Freedom? Or whether the ſamen was granted 
by him freely and voluntarly ? | | 

As to the {aid other Defence, that there was no da»nam, the Lords re- 
pelled theſame ; and would not allow that point of Fa& tobe tryed, whe- 
ther or not there were a former Minute,for Implement of which the ſaid 
Right was granted? And whether it was given back for, and the time 
of $4 granting of the ſaid Diſpoſition ? 

.Some'of the Lords were of the Opinion, That the Qualifications libelled, 
were not relevant to import ſuch a force and merzs,as could be the ground 
of a Reduction of the ſaid Right; ex co capite; tho they were convinced 
that the praGtice foreſaid is moſt unwarrantableand oboſ, ; and that there- 
upon the Right may be queſtioned as ro Sir Johz himſelf, but not as to 
a ſingular Succeſſor : and that there is a difference betwixt a Reduction 
ex capite metus, Which is competent againſt ſingular Sueceſſors; and a 
Reduction ex capite aoli, which is not competent againſt a ſingular Suc- 
ceſſor, who boxa fide has acquired a Right, for an Onerous Cauſe. 

But diverſe of rhe Lords were of Opinion, that the Defence foreſaid, 
that there was no damnum, was moſt relevant, for theſe Reaſons ; viz. 
All Reftitutions upon what mediums ſoever, whether metus or dolus, gr 
lubricam #tatis, are againſt damnum and prejudice; for fruftrs ſhould Re- 
fKitution. be craved, 1t there be noi damrum. 2, Tt is evident by di- 
verſe: Laws, and the Title foreſaid, quod metus, &c. That ex eadiito quod 
metus cauſa, &c, non datur aitio ſi nihil abſit; & ſuccurritar only captis & 
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leſis.” 3. By the Civil Law, there werediverſe Remedies competerit to 
theſe who had been forced to do any deed ; viz. A Civil ation ex Ex: 
Ho Pretoris, and a Criminal Action ex lege Talia; and a Penal Remedy 
ex decreto Divi Marci, That a Creditor by torce, extorting what is truely 
due, amittit Jus Crediti: And our Reductions ex capite metas are but 
Civil Aftions, as that ex Edi#o: And the faid other Remedies being pes 
nal, by the Municipal Law of the Romans, cannot be introduced by the 
Lords of Seſſion being Civil Judges, without an AQ of Parliament. 4. 
- All Reſtitutions ſhovld Repone both Parties zz iztegram ; and it were un= 
Juſt, that if it were conſtant, and the Lords were convinced upon their 
own certain knowledge, that there had been an antecedent Minute, and 
that the ſame had been cancelled upon the granting of the ſaid Diſpoſiti- 
on, that Mizto ſhould be reſtored, and not the ſaid Sir John ; that now 
res non eſt integra, ſeing the antecedent Minute 1s not Extant; and tho it 
were Extant, it would be incfteftual, In reſpect Mizto has Diſponed. the 
foreſaid Lands to this Purſuer who is Infeft ; and, having the firſt Infeft- 
ment would be preferable, whether the Minute were Extant or nor. 
5.  Asto the pretence that was ſo much urged, that it would be of dan-= 
gerous conſequence, that ſuch Deeds extorted by force ſhould be fuſtain- 
ed upon the pretext of oz dammum ; and that it would tend to encourage 
ſuch practices, the ſame is of no weight; ſeing the Deed, being juſt upon 
the matter, may and ought to be ſuſtained, and yet the way of procureing 
the ſame may be ſeverely puniſhed. 6; As to the difficulty of Probation, 
there being no Adminiclesin Write, that there were ſuch a Minute, Ir 
is not conſiderable; Seing multa permittuntur cauſative, which cannot be 
done directly ; and that tho the Reſult of Probation by Witneſſes, may be 
the making up or taking away of Writes, which cannot be done direct- 
ly, but by Write; yet whenthat whichis tobe proven is in Fact, it may 
be proven by Witneſſes; asinthe ſamecaſe, that the Diſpoſition in que- 
ſtion was Extorted, it may be proven by Witneſſes, to take away-the 
ſaid Diſpoſition: And if a perſon ſhould be forced to grant a Diſpoſi« 
tion of Lands of 20..Chalders of Victual of Rent, and in Exchange ſhould 
get a Diſpoſition at the ſame time of other Lands of the half value, it 
were a good Defence and probable by Witneſſes, that the Purſuer did 
get, the time of the granting the Diſpoſition of Lands, worth 20 Chal- 
der Victual, 'a Diſpoſition of lefs value; and Contingentia cauſe and of a 
Tranſaction and circumſtances of the ſame, ought not to be divided; 
but may and ought to be entirely proven by Witneſles, alſe well for the 
Defender as the Purſuer. Actor Lockheart and Sixclair. alteri Caningham 


and Mckenzie. Mr. John Hay Clerk. In preſentis. 


D. 420. Commiſlar of St. Andrews contra Watſon, 
It. Fanuary 1677. 
HE Lords ſuſtained a purſute at the inſtance of the Maſter of the 


'T Ground, againſt theſe who had bought, from his Tennent, his Corns 
and other Goods, wherein the Purſuer had a Tacite Hypotheck. Glen« 


doich Reporter. Mr. John Hay Clerk. 
Ggg888 D. 421, 
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D. 421. Viſcount of Ozenford contra Mr. John Cockburn. 
eo:1. dle, « 


R. John Cockburne, having gone Abroad with the Viſcount of 
| Oxexford; and after his Return, having gotten ſeveral Bonds 
from the ſaid Viſcount of conſiderable Sums, and alſo a Penſion of 1000: 
Merks: And having charged upon the ſame, the Viſcount Suſpended: 
upon that Reaſon, that the faid Mr. Job, dureing their being Abroad, + 
had received great Sums of Money remitted to him upon the Viſcounts 
account, for which he had not Compted; and that, after Compt and 
Reckoning, he will be round Debitor to the Viſcount in more than the 
\ Sums charged for: _ And it being Alledged by the ſaid Mr. John, thar 

he is only comptable for his Intromiſhon, and that his Actual Intromiffion: 
ought to be Inſtructed by Write or by his Oath; and the Declarations, of 
Merchants and Factors Abroad, cannor be Probation.ro bind upon him fo 
great Intromiſſions. 

Fhe Loras conſidered: the condition of the Viſcount for the time, that 
he could not Intromet himſelf ; and that the ſaid Mr. John had ſuch Influ- 
ence upon him, that having, been his Governour at. Schools, and upon 
the defire of his Friends being putfrom him by an: Act of Council, He, 
notwithſtanding, without and contrare to the Advice of his Friends, car- 
ryed him Abroad ; and fincehis return had gotten from him the Bonds 
foreſaid: And therefore thought fir to try. the Buſineſs to the bottom; 
And toordain the ſaid Mr..Johz to'give in-his Compts of what was receiv- 
ed and deburſed, when the Viſcount was Abroad; and the Factors and 
other Witneſſes to be Examined, concerning his. Intromiſfion ; and 
whether or not any Moneys, that were remitred for the Viſcounts uſe, 
were received by the Viſcount himielt, or by the ſaid Mr. John. Red- 
ford Reporter. ' Mr. John Hay Clerk. | 


D. 422. Laird of Bazilay contra Barbara Dalmahoy. 
eod. die. 


Horning, againſt a Perſon dwelling within the Shire of Edizbargh, 

- upon Lands Annexed tothe Barony of Rexfrew, being denounce 
at Ediubargh, was ſuitained ; In reſpect that the faid Lands were Local- 
ly within the Shyre of Edizburgh: And the Rebel, In reſpect of his Re 
{idence there, was Lyable to the Jurisdiction of the Sheriff, and to all 
Burdens , and had all Capacities competent to the Shire of Edinburgh, 
Mr. John Hav Clerk. | 


D. 423. Baillie contra Somervel. eod. die. 


HERE being a Proviſion in a Contract of Marriage in theſe Terms, 

that 5000 Merks of the Tocher ſhould return to the Father in Law, 

in caſe his Daughter ſhould deceaſe before her Husband, within the ſpace 

of 6 Years after the Marriage, there being no Children betwixt them 

then on -life; and in caſe the Father in Law ſhould have Heirs Male 
within the ſpace of ſix Years after the Marriage. 


The 
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The Lords Found The ſaid Proviſion copulative ; and that the Tocher 
ſhould not return, albeit the Father in Law had Heirs Male within the 
forefaid time ; Seing the other Member of the ſaid condition did not exiſt; 
In reſpe&t, albeit his Daughter deceaſed within the faid time, yet ſhe had 
a. Child of the Marriage that ſurvived. Gofford Reporter. Mr. Joh 
Hay Clerk. 


D. 424. Faffray contra Laird of Wanfray. 12. fan. 1677, 


\ Sum, due be a Bond bearing an Obligement to Infeft and Requilitis 

A on; was Foz2d to be Moveable after Requiſition ; and to fall un+ 
der Eſcheat, notwithſtanding the late Ac of Parliament Ordaining Bonds 
bearing Annualrent to be Heretable. ;. but remains ſtill Heretable quoad fi/* 
cum ; In reſpe& Bonds of the nature foreſaid became Moveable by Re- 
quiſition, even before the ſaid Act of Partament; And the Fisk, fince by 
the foreſaid AQ of Parliament, 1s not put in better caſe, is not in worſe: 
Glenaoich Reporter. Mr. Joh Hay Clerk. 


2” Sn Inter eofdem. eod. die, 
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'N the ſame caſe 7/ was Found, That an Inſtrument of Requiſition was 
Null, hecauſe tt did not bear, that the Procuratory was produced : 
And an Inſtrumenr being produced exrended under the Notars Hand, 


and being quarrelled upon the Ground foreſaid, The Lords did not allow 


the Notar to give out an other Inſtrument, bearing the Procuratory- to 
be produced; nor did admit probation by Witnefles, that the Procura- 


tory was produced; Seing ſuch Solemnities are not preſumed, and cans * 


not be proven by Witneſſes, but by valide and formal Inftruments: And 
a Notar having given out an Inſtrument, that is defective, cannot there- 
after give an other to ſupply the detect; Otherways the queſtion being be- 
* twixt the Creditors, who had done lawful Diligence and a Donator, it 
ſhould be in the power of a Notar to prefer and gratity either party, as he 
ſhould be prevailed with, either togive out, or not to give another Tn« 


ſtrument. 
D. 426. Inglis contra Lawrie, eod. die. 


Ome of the Lords were of the Opinion, that a Husband may give va- 
| & lidly, during Marriage, to his Wite, a Proviſion or Jointure, where 
there is no ContraCt of Marriage : But that the Wife could not give to 
the Husband, tho there-were not a Contra&t of Marriage, and that ſhe 
might revock any ſuch Donation : which appears to be hard and unequal. 
Ador Colt, alter: Dalrymple. Mr. Thomas Hay Clerk. But this Point 


was not decided. 
D. 427. Fordel contra Caribber. 16. Fanuary 1677. 


N a ReduQion, at the inſtance of the Laird of Fordel, againſt Mornteerh 
of Caribber, of a Diſpoſition granted by Monteeth of Ranayfard to Ca- 
ribber ; upon that Reaſon, "That the faid Diſpoſition was not delivered, 
but was lying by the Defunct in his Charter Cheft, and blank in the 
Name and Date; and that the Defender intrometted with the ſame un- 
warrantably, and filled up his Name. 7” Bae 
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The Lords Ordained certain Perſons, who were going to Fraxce, to be 
examined before Debate; reſerving to themſelves to conſider what their 
Depoſitions ſhould work. | 

Tho it may appear hard, that a Write ſhould be taken away by Wit- 
neſſes; yet the Reaſon being relevant, and in FaQt, and reſolving in dole 
and Fraud, it may be proven by Witneſſ2s. Mr. John Hay Clerk. 


D. 4.258. Stewart of Ardworlich contra Riddoch. 


_ 


eod. die. 


AV TIT D Riddoch, by Contra of Marriage betwixt his Son Alex- 
: ander and Yonet Ballentyne , did diſpone to the ſaid Alexander his 
Eſtate: and thereafter did diſpone the ſame to his ſecond Son David 
Riddoch, for payment and with the burden of all his Debts: who did 
thereafter diſpone the ſame to Stewart of Ardvorlich for a juſt price: 

The taid Stewart of Arawvorlich purſued a ReduCtion of the Diſpoſition, 
contained in the ſaid Alexanaer his Contratt of Marriage; upon that Rea- 
ſon, That the ſaid Contract of Marriage was not delivered to the ſaid 4 
exanaer, at the leaſt there being but only one double ſubſcribed, the ſame 
was given back to Davida Riddoch the Father ; and was lying by him the 
time of his deceaſe: And it was evident, that it was never intended,that 
any other uſe ſhould be made of the ſaid Contract, but only in order to 
get a Marriage to the ſaid Alexander, as being provided to the ſaid Eſtate ; 
in ſwa far as the ſaid Diſpoſition,in favours of the ſaid Alexander, was with- 
out the burden of the Diſponers Debts, which were very great; and did 
not {o much as reſerve his Liferent: Whereunto 1: was Anſwered, That 
the Contratt was a mutual Evident, ſubſcribed by both Parties, and that 
Marriage had followed upon the ſame; and theretore it could not be ta- 
ken away, upon the pretence of not delivery. | | 

The Lords Found, "That tho the Contract had been beſide the Father the 
time of his deceaſe, it was not to be conſidered as inſtrumentum penes de- 
bitorem, being a mutual Evident: But thereafter 1 was Rephed, That 
the Purſuer offered to prove, that not only the {aid Contract was lying by 
the Diſponer, the time of his deceaſe, but an Afſignation blank of the 1aid 
Contract ; which, being in the Diſponers Hands, was in effect a retroceſſi- 
on or Diſcharge of the Diſpoſition, contained in the Contract : Which Re- 
ply the Lords found Relevant. 1n preſentia. ; 

This Reply was Found alſo probable prout de jare. 


D. 429. Cuningham contra Halyburton, eod. die. 


TH E Lords Found, That a Tackſman of Lands, within Burgh, may 
be removed, if he be behind in payment of his Duty ; unleſs he find 
Caution as to the future; in the ſame manner as 'Tackſmen of Land in the 
Countrey. Forret Reporter. Gibſon Clerk, 


D. 430. contra eod. die. 


HE Lords Found, That a Burgeſs of the Town, tho he be not 1zcols; 
it he trade, may be ſented for payment of his Majeſties Taxation, 


D, 437: 
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D. 431. Earl of Glencairn contra Brisbain. eod. die. 


H E Lords Found, In the Caſe abovementioned Glexcairn contra 

Briſbaine , That the true Value of the Lands ſhould be proven , 
co the effect it may be known whether rhe Price be adequate or not: 
And albeit the Lands had not been laboured by Tennents , being {til} 
in the Heretors hands , the Value might and ought to be proven, by 
the ſoweing and increaſe, and the quantity of the Land; and what Lands 
18 that part, of the like quantity and quality, may be ſet for: And it was 
not enough, that now the Earl of Glexcairn offered 2000 merks more, in 
reſpect the Lands might have been improven ; or the ſaid offer might 
be made upon Picque or Emulation. Hatton Reporter. Mr. Thomas Hay 


Clerk. | 
In this Caſe the Lords allowed a conjunct Probation. 


D. 432. Caribber contra Fordel. 7 Fanuary 1677, 


y |; HIS Day again in the Caſe abovementioned Caribber contra 
Fordel, 'The Lords d1d Find, upon a Bill given in by Caribber , 
That albeit Write cannot be taken away but by Write &airectly ; and 
that a. Diſpoſition could not be taken away but by a Renounciation 
or ſome other Writt , where there is no queſtion as to the Validity and 
Formality of the ſame; Yet it may be taken away by a Reduction 
Ex capite Metus & Doli, and minoris etatis and Leſion : And that 
in ſuch purſutes , the Reaſons being in Fact, and Lybelled either upon 
Force or Circumvention and Fraud , are probable by witnefles; and 
thar the Reduction at Fordels inftance upon that Reaſon, viz. That 
the Diſpoſition in queſtion was found among the Defuncts papers , the 
time of his Deceaſe , and was intrometted with and filled up by C«: 
ribber , is ex eodem capite Doli. Mr. Jobs Hay Clerk. : 


D. 433. ._ ones eod. die, 


N Edit of Executrie, being Advocate from the Commiſſars ; a Bitl 
was given in,defiring that theAdvocation might be ſummarily diſcuſt, 
ſeing both neareit of Kin, Creditors, and the Fisk were concerned, that 
the Teſtament ſhould be confirmed and execnte; which Deſire, the Lords 
thought could not be granted, in reſpett of the Act of Regulation : but ir 
was thought a great Eſcape and Inadvertency, that ſuch Advocations 
ſhould be paſt, ſeing the Lords could not confirm Teſtaments: and ifany 
Partie ſhould be prejudged, by any Act of the Commullars, it may be re- 
duced, upon the head of Iniquity : And the Lords thought, it was fit 
that a new Edict ſhould be railed ; and it an Advocation ſhould be ſought, 


the Reaſon ſhould be diſcuſt upon the Bill. 
D; 444 Earl Argyle contra Mcnaughtoun. 22. Jan, 697. 


FN the Caſe abovementioned, Earl of Argyle contra Mcnaughtoun, It 
EK was Found, "That Mcnaughroun having acquainted the deceaſt Mar- 
queſs of Argyle, that he was to Marry with his Lady ; and that the Mar- 
queſs having returned an Anſwer by his Letter of the Tenor abovemen- 
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tioded - the ſaid Letter imported his Conſent to the Marriage; and that 
the Marqueſs having conſented, he could not claim the Benefite of the 
| Marriage. Vide ſupra 3. January 1677. 


D. 435. T ailfer contra Sandilands. ead. die. 


Curator ' having in his Accompts given in an Article of Incident 

A Charges upon occaſion of the Minors Afairs, viz. That he had 
met with Agents and others in 'Taverns, in Relation to the' Pupills Af- 
fairs; and had been at Charges in drinking with them, extending to 
a conſiderable Sum, during the whole time of his Charge: The Lords 
did not allow the ſame in the Terms foreſaid ; But Ordained him to con- 
deſcend upon the particulars: And if he kept a Book and Diary of his 
Deburſements, ſo that he might warrantably declare, that he had truely 
deburſed the particulars thereinmentioned ; they enclined to modify the 
ſame to ſuch a Sum, as they ſhould find reaſonable. 


D. 436. Homeof Ford contra Stewart. 24. Fanuary 1677. 


Wadfſet being granted in theſe Terms, "That the Wadſetter' ſhould 
A poſſeſs the Lands; and that the Granter ſhould free the Wadfſetter of 
Levies of Horſe, and Feu-duties, and Miniſters Stipends : It was Found 
that the Wadfetter is not Lyable to Compt and Reckon for the Duties 
and ſuperplus of the ſame, exceeding the Annualrent; Inreſpe&, the 
Wadfſet wasa proper Wadfſet ; and the Wadſetter was not free of all Ha- 
zards of the Fruits, Tennents, War and Vaſtation. Redford Reporter. 
Mr. Thomas Hay Clerk. 


D. 437. Ronald Grahame contra Sarah Rome. eod. die. 


Ohn Rome being obliged by his Contratt of Marriage with his ſecond 
F Wife to provide 10000 Merks 1n favours of himſelf, and his Spouſe in 
ConjunQ-fee, and the Heirs of the Marriage ; whilks Failzieing to his 
own Heirs and Affigneys: And to provide alſo 5oo0 Merks in favours of 
the Remanent Bairns of the {aid Marriage : 

The Lords Found, 'That the Father was Fiar of the ſaid Sums ; and that 
the Heir of the Marriage and Remanent Bairns had an Intereſt only to 
ſucceed to him as Heirs of Proviſion in the ſame: And that the Cre- 
ditors might affeCt the ſaid Sums ; and would be preferable to the Bairns ; 
Notwithſtanding their Debts were ContraCted after the faid Contract of 
Marriage, and Inhibition thereupon ; ſeing the Inhibition could nor take 
away his Fee: And the Import and Effect both of the ſaid Obligements 
and Inhibition is only, that the Father ſhould do no fraudulent Deed, 
without an Onerous Cauſe, in prejudice of the ſame. Gofford Reporter. 


D. 438. . Ardblair contra Wilſon. eod. die. 


Bond being granted by JamesBiſſet of Neztherbalcarne to the Laird of 

A Arablair for Love and Favour ; to be payed after his deceaſe: 
The Lords Found, That the ſaid Bond,being granted without an Oncrous 
Cauſe, to be payed in manner forcfaid after the Granters deceaſc ; could 
not 
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not prejudge poſterior Creditors, who were iz bona fide to lend their Mos 
ney, notwithſtanding any ſuch Latent Deeds and Bonds. | 

This Deciſion ſeems to be hard ; Seing it was lawful both tothe Grari= 
ter and Receiver of the faid Bond, to grant and receive the ſame: And 
the {aid Donation, being lawful «+ iitzo, could not become thereafter un= 
lawful by any Deed of the Granter: And Fraud cannot be pretended, 
but where Creditors or others, the time of the granting of fuch Bonds,were 
prejudged ; unlels it did appear by ſome ſpeciality and circumſtance in 
the caſe, that there had been a defign to Cheat and Circumveen theſe 
who wereto lend their Money, by granting and ſettleing upon the Rela- 
tions of the Debitor, his Eſtate ; and thereafter to ger in his Hands, his 
Creditors Means, whom he was not able to ſatisfy ; which was Found 
in the Caſe of Maiſſo» and Pollock, and was not Alledged in this Caſe. 
Nevoy Reporter. Mr. John Hay Clerk. 


D. 439. Sinclair contra Home of Renton. eod. die. 


Bond of Corroboration being granted for a Sum due upon a Wadfet ; 

with power to uſe Execution without Requiſition: The Lords 

Found, That the Creditor may ſummarly compryſe upon the ſame with- 
out previous Requiſition. Glendoich Reporter. Mr. John Hey Clerk. 


D. 440. Nairn contra Stuart of Innernytie. eod. die. 


A Preſentation being granted by a Biſhop to a Prebendary in favouts of 

a perſon dureing his Liferume; and after his deceaſe to his Son : 
The Lords Found,in a multiple poinding and competition,betwixt the pers 
ſons ſubſtitute in the ſaid Preſentation ; and another Prebendar provided 
by the ſucceeding Biſhop, by the deceaſe of the firſt Prebendar ; That the 
Subſtitution, contained in the Preſentation foreſaid, did expire by the de- 
ceaſe of the Father, and that the Subſtitution was void ; In reſpett, the 
Biſhop could not, in prejudice of his Succeſſor, grant a Preſentation in the 
Terms foreſaid, bearing a Tailzie and Subſtitution. Catlehiil Reporters 
Mr. John Hay Clerk. 


D. 441. Drumellier contra E. Tweeddale. cod. die, 


I being objefed againſt Major Bunting, being led as a Witneſs for 
Drumellier againſt the Earl of Tweeddale ; That he had given Partial 
Counſel, at leaſt had concerned himſelf as a Party for Dramellier; In 
{ſwa tar as, he had been at Conſultations with him, in Relation to the Pro« 
ceſs. | 
The Lords Found, That he could not be a Witneſs,tho he wasa perſon of 
Integrity above exception; and that he was free to declare that, at the faid 
Crntibacicns, the point, whereupon he was to be uſed as a Witneſs, was 
not 1a conſideration. G#b/ox Clerk. 


D. 4.4.2. Grange Dick contra Oliphant. eod. die, 


N Afſignation being granted for relief, and payment of certain Sums 

mentioned in theAſignation ; for which theAfſigney was Cautioner 
for the Cedent ; the ſame was queſtioned upon that head,thatit was never 
delivered, 
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delivered, but was ſtill in the Cedents Hands: The Lords Found, That 
the ſaid Aſſignation was never delivered: And yet they Found, 'That it 
wasan effetual Evident in favours of the Afſigney, In reſpe& the Cedent 
had made the ſame publick by a Horning thereupon. Sir George Lockheart 
&«. alteri Caninghame &c. In preſentia. | 


D. 443. Ker contra Kers. 25 January. 1677. 


A Diſpoſition being queſtioned, as being made 7x eo, at leaſt deliver- 

ed then : It appeared by the Depoſitien of one lof the Witneſſes, 
uſed for proving the Lybel, that the ſaid Write was ſubſcribed diverſe 
Years before the Diſponer was on death-bed ; and that the fame was deli- 
vered before death-bed to the ſaid Witneſs: and that the Defun& having 
called for it on death-bed, for drawing two other Diſpoſitions, of the 
Lands contained therein; one in favours of the Purſuer the Diſponers 
Heir; and the other in favours of a Son of the Diſponer, who was Father 
to the Perſon in whoſe favours the Diſpoſition in queſtion was made: And 
upon debate amongſt the Lords, what ſhould be the import of the ſaid Te- 
ſtimony, ſeing the Depolitar did not declare in what Terms the ſame 
was given to him by the Diſponer; whether to the behoof of the ſaid Per- 
ſon, in whoſe favours it was made or not ; or upon any other account, 
for keeping the ſame, ſo that the Diſponer might call for and alter it: Ic 
was Found, 1. Thatthe Diſponer might have revocked the ſame; In 
reſpe& it did not appear;that it was delivered to the behoof of the Perſon 
to whom 1t was made. 

This Deciſion ſeems to be hard; in reſpe& the Diſpoſition was now in 
the Hands of the Receiver, fo that it was to be preſumed, that it was de- 
livered, either to him, or to the ſaid other Perſon to his behoof: and the 
delivery ought to be conſtrued, and prefumed to have been, ut opererur : 
and the nature of the AQ it ſelf, imports that it ſhould be to the behoof 
foreſaid : It not being to be imagined, that if the Diſponer had intend- 
ed to have retained the Power in his Hands, either to make the ſaid Right 
effetual, or not; he would have given it out off his Hands. 

2. The Lords Found, Upon the Teſtimony toreſaid, That the Diſpo- 
ner having revocked the ſaid Diſpoſition not ſimply , but to the effe fore- 
ſaid, that the ſaid two Diſpoſitions ſhould be granted ; The Purſuer there- 
fore had not Right to the whole Lands, contained in the faid firſt Diſpo- 
ſition; but that the ſame ſhould divide, conform to the ſaid two Diſpoſi- 
tions. Mr. Thomas Hay Clerk. 1» praſentia. _ 


D. 444. Procurator-Fiſcal of Glaſgow contra Cowan. 
26 January 1677. 


dl firs Commiſſar of Gla/gow, having ſuſtained Proceſs, at the In- 
ſtance of the Procurator-Fiſcal, for the tryal of a falſehood of Exe- 


cutions, whereupon a Decreet had proceeded: and having upon Probati« þ. 


on of the falſehood, decerned the uler of the ſaid Executions, to pay 300. 
[ib. to the Procurator-Fiſcal as a Fine: and the ſaid Decreet being ſuſ- 
pended; The Lords Foxnd, That the Cowmiſſar was not competent 
Judge to the improbation of Executions, by way of Aion; ſeing they 
cannot reduce their own Decreets; and Improbation is a Reduction ex 
capite falſi, Txſtice-Clerk Reporter. Mr. Thomas Hay Clerk. A 

£ 
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| It is to be conſidered ,/ that the moſt part of Decreets, befor Infe- 
rior Judges , are for Npll-Defence , and upon falſe Executions; and 
it were hard ; that there ſhould. be no Remedy bur by Improbations 
before the Lords , which may depend long and are yery chargeable ; 
So that Decreets before Inferior Judges being for the moſt part for in- 
conſiderable Sums, the Remedy ſhould be worſe than the Miſchief: 
It appears indeed, that the Commiſlars have not power to Fyne: that 
being a Criminal JuriſfliQtion ; and that they are not Judges to Impro- 
bation by the indireQ manner ; The Tryal of Falſchoad , by circutr- 


' Nances and preſumptions, being Alriors Indaginis ; and of that Diffi- 


culty, that it ought not to be left traan Inferiour Judge. Item, The Try: 
al of Falſehood, as to that effect that Falſaries may be puniſhed, ought not 


| tobe by any Inferior Judge ; Bur. it ſeerns to be juſt and neceſſary, that 


Parties, grieved by ſuch Decreets, ſhould be allowed to purſue the obtain- 
ers of the ſame, to hear and ſee them reponed againſt the faid Decreets; 
upon that Ground that they were not cited to the fame; to be proven b 
the Witneſſes and Executer himſelf, declaring that they purſue tothat nyt 
allanerly : And it appears not to be inconfiſtent with Law and Form,thar 
this courſe ſhould be taken ; ſeing the Judge does not reduce his own Des 
Creet, ex capite iniquitatis ; and it may be provided; that ſuch Purfutes; 
tho they be upon the matter Improbations, are only to the effeR forelgid : 
and that no other effe&t or conſequence ſhall follow upon the ſame; and 
multa fiunt per tairettum, which cannor be direAly : And if a Party, who 
3s holden as confeſt;ſhould raiſea lybel before an Inferior Judge;that it may 
be Found that he was not Contumax, - being out of the Countrey, or Sick; 
or detained by. Storm, or ſome other inſuperable Tmpediment ; and thar 


therefore he ſhould be reponed ; and the Decreet ſhould be holden as a 


Lybet; ſuch a Purſute would not be incompetent, tho in effe& it would 
be a ReduQtion upon the matter; | 


D. 445. Donaldfon- contra Rinne. 2% January 1677: 


hy 


FT was moved, whethef or not a Decreet of an Inferior Judge, being 


"queſtioned upon that Ground of Iniquity, that the Lybel was not pro- 
ven; and the Depoſitions of the Witneſſes being produced by the Purſuer 
#þ initio; "The Lord of the Outer Houſe may adviſe the Probation; Or if 
it ought to be adviſed by the whole Lords? It was Found, That the De- 

ſitrons being produced (as ſaid is ) the Lord may give his own Inter- 

uitor, as upon any other Write produced ab zit:o, to inſtruft the Ly- 
bel. Tho ſome of the Lords were of Opinion, .that the Probation o 
to be conſidered and adviſed by the haill Lords; And it was hard, that 
the Probation being found ſufficient, by a competent Judge, it ſhould be 
in the power of one ſingle Lord to review the ſame; and find the contrare. 
Mr. Gon 4 , 


D. 446. : Murray Pupil contra Wor of Fanuary 1677: 
'A Pupil of 4. Years of Age, being purſued upon the Paſſive Title. of a 
REC 
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Renounce : none of them being Curators, nor being, willing to meddle, 
and to authorize the Pupil to renounce; The Lords Decerzed, but ſuper- 
ceeded Perſonal Execution, until the Pupil ſhould be paſt Pupillarity. 
Caſtlehil Reporter. 


D. 447. Maſter of Rae contra Sinclar of Dumbaith. 
| I. February 1677. 


Qlncler of Dambaith, Sandſide and others having ina Hoſtile manger in- 
I yaded the Lord Raes Country : There was a Criminal purſute in- 
tented againſt them for the Crimes committed upon the occaſion foreſaid ; 
but the faid purſute being taken away by a Remiffion, there was there- 
after a Spuilzie purſued at the inſtance of the Maſterof Rae, having Afſfig- 
nation from his Father ; and by his Tennents whoſe Goods had been Rob- 
bed and taken : And it being Alledged againſtthefaid Purſute, that it was 
preſcrived, The Lordsſuſtained the: Reply, that the Preſcription was in- 
terrupted by the foreſaid Proceſs before. the Juſtices: And again this 
Day a Summonds of Spyilzie, whieh had been formerly intented, being 
produced ; and it being Alledged, that by the faid Summonds and Exea 
cution upon the ſame, the Preſcription was interrupted, 'The Lords Found, 
That the fame did not interrupt:;” In regard it appeared, that the Names 
of the Defenders have been Blank in the {aids Summonds, and fince filled 
up with another Ink: And itappeared bythe Executions, that the ſame 
were at the inſtance of Gray of Arvo and others mentioned in the Sum- 
monds; without |; the {aid other Perſons-; and the- Defenders had 
ſettled with, and fatisfied A4rbo ; So that I that the Names of 
the ſaid other perſons had: been filled up inthe body of the Summonds, 
of purpoſe to be a Ground for the ſaid Reply : But tho the Lords did not 
ſuſtain the Proceſs, as to the effeQ of giving thePurſuer Juramexntum in li- 
zem ; In regard the Goods Libelled, were Libelled to extend, as to the 
number. of Goods, and rhe Damaage ſuſtained. by the Purſuers Cedent, 
to vaſt Sums, exceeding the value of that whole Country ; yet the Lords 
did adhere to their former Interloquitor, "Tha they would conſider, the 
time of the adviſing, the profits of the Goods as in a Spuilzie. . 

It occurred to ſome of the Lords and was moved, whether Jurementum 
in litem, being given to the Party wronged ; and-upon that account, tha! 
the quantities and the Kinds of Goods,taken from him,could not be ſo w 
known to others and proven ; if the ſame bea perſonal favour ; Or if it 
may be extended to an Aſfigney ? Newbyth Reporter. | kl. 


- 
all 


D. 448. _ Holmes contra Marſhall. 5. February 1677. 


T* HE Lords Found, That a Woman, being provided by her Contra 
of Marrage, to a Liferent of the” Conqueſt of Lands, ' or 
other Goods that ſhould be acquired dureing the Marriage : + And the 

ueſtion being of Moveables,and ſhe having accepted a'Third of the ſame, 
frecautd notreturn tocrave a Liferent of the other two'parts; tho it was 
Alledged by her, ſ{hehad not accepted the ſamein fatisfattion of what ſhe 
could claim, 2: It was Foxnd, "That a Woman, being provided, as ſaid 
5, t/a Laferenc of all the Moveables her Husband had the time he m_ 
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ryed her; and which heſhould acquire during the Marriage ; It was in her 
Option, either to take her to her Liferent of the whole ; or to claim the 
I part in. property ;. but, making Election, could not varie. Tho this was 
Found by plurality, yet ſome of the Lords were of Opinion, that by the 
Proviſion foreſaid ſhe has only a Liferent ; and that ſhe. had not the faid 
EleQion; Seing eo ip/o thar ſhe 1s provided to a Liferent of all, it is in- 
tended and agreed, there ſhould be no Communio boyoram.; Tt being incon= 
ſiſtent, that ſhe ſhould be both Proprietar and Liferentar «/ufruct# formal, 
"Newbyth Reporter. Gibſon Clerk. s pic 


D. 449. -*.- contra Tait. 6 February 1677. 


T HE Lords Found, 'That a Bond, being granted on Death-bed;. with 
conſent of his Appearand Heir: for his Intereſt; bearing an oblige- 
-ment to pay a Sum of Money ; Is to be conſidered, not as a Legacy, but 
As a Bond zater wives; Seing, by the Common:Law, all perſons are i» /e- 
gitima poteſtate as to the granting of Bonds; And our cuſtom, whereby per- 
ſons on. Death-bed are not. in 7z.4zege pouſtie, is qualified with an exception, 
wiz, unleſs the Heir conſeat; in whole favours rhe fame is introduced. 
Caſtlehill Reporter. 


Mas, contra  eod. die. 


SF" HE Lords Found, That Appearand Heirs may be purſued, as be- 
- {.-* having before the year expire; ſeing eo 5p/o that miſcent, adeunt 
paſſive: And'as to that pretence, that they would be wrongedif itſhould 
:have appeared by the probation that: they did not meddle; Tris of no 
weight; Seing the Lords may modify Expences. : _. - | 


As 


 D.45zr.- contra --. ... | 294 February. 1677. 
A N. Exhibition. being, purſued at the inftance@fan Heir of Conqueſt : 
And it being Alledged by the Heir of Line,-.that ſomeof the Lands, 
whereof the Writes were craved to be exhibited, were in Hollaxd; and 
that by the cuſtom there, the Eldeft Brother: did .notfucceed as Heir of 
Conqueſt; but all the Brothers and Siſters equally; ſo that the Writes 
bughr.fiot th-be delivered to the Purſuer,, who hadionly an Intereſt as to 
the fifth part; whereas the Defender had four parts, having acquired' three 
from his Brothers and Siſters, and having one. himſelf; -and-he having 
the far greater intereſt 1n- the | Land and Writes, - ought to have the 
—_—_ of the ſame,.i being Lyahle to make; them - forthcoming} to the 
urſuer.-| ©; It; 0:03 th wad erat aff bayey td ada | 
:','The' Lords notwithſtanding; preferred the Elder Brother t0 the keeping 
of tlie Writes. T4455) 213 ; > 432 TY Pos 4 * f.-223IBEHN of 1 [13 
-2:To:that ame Cauſe, I wes Alleged, . That, as:to tlie Lands un Scotland, 
the DefunQts Right was only by a en which was perſonal, and 
kheotpor ao Infeftmeiit: had followed ; | and which belonged ito the 
Heir of-Line, as Tacks and Reverſions: ; 'The'Lords,: nevertheleſs; Found; 
_ the Heir of Conquelt has Right tothe ſame, conform to a late De- 
cilion,'o:] Þ oY 190 y a8 Þitr; ; cnOoorman: 
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D. 452. Purveyance contra Knight. $ June 1677. 


J"H E Lords Found, Upon the adviſing of a concluded Cauſe, after De- 
bate in preſentia, in the Caſe in queſtion, 'That Liber Rationum, and 
a Compt-Book of a Merchant, containing an Article of Debt; due by him 
tothe Purſuer, was a ſufficient Probation; In reſpe& the ſaid Compt-Book 
was written with the Merchants own Hand; and he was known to be 
a perſon of great Honeſty and ExaQtneſs: and the Article wasſoclear,that 
the time therein mentioned , he ſtated himſelf to be Debitor in the 
faid Sum, all bygone Annualrents being = ; and 1n an other part and 
Article of the ſaid Book, he did acknowledge, that he had borrowed the 
ſaid Sum,and was ſpecial as tothe time ; and there was a great Confidence 
and near Relation betwixt him and the Creditor ; and therefore the Lords 
decided as ſaid is; in reſpett of the ſaid Circumſtances: but thought it 
hard,that Compt-Books in Scorlaxd, where there is not that _—_ that 
is elſe where, in keeping Books, ſhould have that Faith that is given to 
them elſewhere. Mr. Robert Stewart Actor, alteri Cuningham. Mr, 


John Hay Clerk. Is preſentia. 
D. 453- Campbel contra Taite. eod. die; 


'F HE Lybel being referred to the Defenders Oath ; and he having 
* declared upon a general Interrogator, that' he was not owing the 
Sum acclaimed ; It was «rged, the time of the adviſing of the Oath, that 


\ the Defender ſhould declare, whether or not he had gotten a parcel of Lint, 
and what way he had payed the price of the ſame. The Lords Found, That 


he ſhould not be urged to declare upon that Interrogator; In reſpect jt 
was nor deſired he ſhould be interrogate upon the ſame when he did de- 
clare; and having denyed that he was any ways Debitor, he would be in- 
volved in Perjury, if upon a ſpecial Interrogator he ſhould acknowledge 
that he was Debtor uponthe account therein mentioned. Mr. Thomes Ho 
- Clerk. Stewart and Swinton Advocats. | 


D. 454. Patrick contra Anderſon. eod.” die. 


N Executor, having pledged that the Teſtament was Exhaufted.,and 
-> for probation, having produced the Defuncts Bond, with a Diſcharge 
from the Creditor after the Defuncts deceaſe : and it being Found, That 
the ſame did not prove, unleſs there had been a Sentence produced: 7c 
was thereafter A/ledged for the Executor, thar ſeing; he inſtructed the Deb 
and that he had payed the ſame boys fide, the fame ought to be allow 
for his liberation; at leaft that rhe ſaid Debt ſhould come in par: peſſu.with 
the Purſuers; unleſs they could object againſt theſame, as not a true Debt; 
which was Repelled; in reſpect no Legal Diligence had been: done for 
the ſaid. Debt. MIU ENL, ET hl Hf 7 
Some of the Lords were of Opinion, that it ſhould have been allowed 
to comeiin' pri paſſu;. In reſpect the Diligence, uſed. by the Purſuer, in in 
tenting' a Purſute againſt the Executdr, was only Perſonal, and did not 
affect the Goods; and the Executry being ſhort, and the Goods being to 
be forthcoming to all Parties having Intereſt, any Creditor. may er 
for 


_ 


of Council: and Seſſion : 


for bis intereſt ,, and crave to have a proportion of the fame at any 
time before Sentence ; - Otherways a great Creditor , in alſe much as 
may be equivalent to. the Executrie , if he ſhould purſue the Executor 
before the other, Creditors, they may. be all fruſtrate. Mr. Thomas Hay 
Clerk. T6; td 103 oi SIS Gs 


D. 455. Blackwood contra Pinkll, 9. Tune 1677, 


A Father having infeft hisGrand-child in Fee of his Eſtate, and his Son 
+2. Father t9the Fir, in Liferegt; with a.Frovifion, that the Liferent 
ſhould be alimentary to him: The Lords, Upon a Debate among thems 
ſelves, concerning the ſaid Qualification of the Liferenr, were of the O- 
Pinion, that rhe Son being provided before-to ſomgorher Lands fimplie, 
without the faid.Quality, the Creditors of the Son might, by their Dili- 
gence, affe@ rhe {aid alimentary Liferent ;. excepr ſo much of the ſame as 
the Lords ſhould think fit to reterve for a competent Aliment to the Son: 
but there was not a. Decilion in the Caſe. Mr. John Hay Clerk. Con- 
| Eluded Cauſe. 77 | "tir ki oy wg 
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'D:. 456. Captain -Binnie contra Gibſon. 20\ June a - 


"P# E. Lords Found, That a Partie, being purſued as repreſenting 
_-* his predeceſſor.; for payment of the Sum gue by a. Bond.; might 
.Þropone a..Detence of Payment ; notwithſtanding that he had; -hefore, 
puriued an Improbation of the ſaid Bond : In reſpe& the Bond being 
ancient and not granted by himſelf, he was in bona fide to purſue Tm 
probation of the lame ; and thereafter ir appearing to be a true-Bondghe 
may alſoalledge payment; giving his Oath of Calumny upon the De« 
fence. | 
128 KEENE i ; | Toh |} | ooo 010.) * 238 : 
D.:457. The Pringle: contra Pringle of Lenſo CE, 7 
E001-04617% © 7" "ff, Yaune 116774 med bir. 1.0 


THE Taird of Tor/ozce having diſponed his: Eftate .to! his Eldef 
; © , Son for Love and Favour; with a Proviſion contained ini the. Dif 
poſition, rhat. ir ſhould: be'lawful to hin''to burden: the faids Lands 
by- Wadfſets 'of the ſame; Or Annualrents forth thereof, for the Sur 
of 5006 Merks Redeemable by his Son : And having thereafter grane« 
ed a Bond to a Daughter of a ſecond Marriage, of 1000. merks,-whodid 
purſue the Repreſentatives of the Son, for the ſaid Sum, - Ir was Alledged 
tor the Defender, 'That he could not be-purſued Perſonally,; butif there 
were any Ground of an Action, it would he only for a Declarator, that 
the Lands are lyable to the ſaid Debr. ' 2. That there could be n&Ground 
of Declarator,..in reſpett.the Diſponer had not made-yſe of the.faid.Facul 
ty; nor granted a Wadfet for the faid Sum; and thr the Defun& had a 
perſonal Eſtate and Executry ; And in {wa far as, he had not, confo 
to the id faculty, ſecured the Purſuer out of the faid Lands, he had de. 
Clared g Rs, $9 7 42: of 
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is Intention,not to make uſe of the ſaid faculty, *- oY 
.; The; Lords Found, That the Purſuer ought to diſcuſs the Executry, and 
any other Eſtate belonging to the Diſponer : and if the ſaid Sum could not 
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he recovered out of the perſonal Eſtate, that Ire might have. recourſe a- 
gainſt the ſaid Lands ; which was Found by the Lords, upon theſe confi 
derations, viz. That the Right madeby the Father being for Love and Fa- 
your. the faid Reſervation ought to be interprete benigne, and it was to be 
conſidered quid aiium; the Fathers intention being to have a Power, 
to contrat alſe much Debt as might amount ro the ſaid Sum ; And 
eo ipſo that he did grant the ſaid Bogd, he did burden the ſaid Lands 
virtually; and in his own time they might have been compryſed for 
the ſaid Sum; and therfore may be now affe&ed and comprylſed . 
2* The Fathers End being to have powerto burden with the ſaid Sum, 
the »odus and way was inſert ex ſty/o by the writer ; that which is 
tnentioned in the Difpoſition being the moſt ordinary, and therfore to 
be undefſtood demomftrative but not texative. 3. Thofome of the Lords 
were of Opinion, That the Purſuer may imtnediatly, as other Creditors, 
have recourſe apainft the Eſtate ; yet it ſeemed to be reaſonable, that, ia 
this caſe, the Reſervation being in the Terms foreſaid;and the Bond, where- 
upon the Security was founded, not relating to the ſame, the Executry 
ſhould be firſt diſcuſt : Seing by the Common Law the Execcutry was 
ever firſtlyable ; And tho, by the Lords Practice, Creditors may purſue ej- 
ther:the Heir or Executor, yet there being ſuch a ſpeciality in this caſe, 
and the Defender not repreſenting perſonally the Grandfather, as Heir, 
or othetways by Progreſs, his Repreſentatives ought to be firſt diſcuſt, 
and the faid Lands to be lyable only i» /abſidium. AQtores Sir George 
Meketzit, Mr. Robert Stewart. Alteri Lockheart and Pringle. Gibſon Clerk. 
In preſentia,” : | | BB 7 
P: 458. Mallech contra The ReliQt of David Bod. 
gs 26. June 1677. | 


Second Compryſer having purſued a Declarator,that the prior Com- 

A pryſing Was-atisfied by Intromiſſion ; and the Defender having 

in the Compt and c—_— given in an Article of Deburſements for 

proſecuting and defending of Proceſſes concerning his Right ; The Lords 

:Fogxd, That, as to the extinguiſhing of the Compryſing upon the ac- 
.count of Intromifſion, the Expences in deduceing the Compryſing and 
obtaining Infeftment were only to be allowed ; but not any other extrin- 
fick Deburſements: But the Compryſing being extin& and ſatisfied, if 
.there were any ſyperplus of Mails and Duties, tor which the Compryſer 
was to-be.comptable, he might retain, of the firſt end of the ſame, ſuch as 
'were profitably. expended, nor only in Relation to his own, but the 
Purſuers Right. Newbj#h Reporter. | | 


D. 459+ contra eod. die. 


x" HE Defender,in a Spulzic,having Alledged that the Goods were his 
' own; and that,having given them to the Purſyer to be grafſed, he 
Might have taken aWay his own Goods: It was Rephed, "That the Pur» 
ſaer was not obliged to debate the Right and property of the ſaid Goods ; 
but ; /polio, he needed Lybel no more, but that the Goods were upon his 
Grovnd and in his 'Poſſefſion ; and taken away vi and ia manner Lybel- 
ed: And /poliatus avie onmia reſtituentas. 4 
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The Lords debated among themſelves, whether the Defence be Rele 
vant ; and dtd not decide the caſe: Some being of Opinion, that if it 
ſhould evidently appear, that the Purſuer was not in Poſſeſſion of the 
Goods as #65, but in behalf. of the Defender; as if there were a Writr 
betwixt the Purſuer and Defender, bearing thatthe Goods were the De- 
fenders; and that the Purſuer contrattu Locationis & Conduttionis had talks 
en the ſamein graſeing; that the Defender could not be Lyable for Spuil» 
zic of his own Goods: Bur if it ſhould appear, that there was any Vio» 
lence in taking them away, - he may be purſued for « Riot, 
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D. 460. Drumkildo contra Mecmath and Oliphant, eod, die 


Anet Memath Tady Grange being Creditrix to the Laird of K;l{pindie 
7 And Hfaving, upon an Arreſtment in the hands of Dramkilhs, obtained 
a Decreet to make forthcoming; There was thereafter a Suſpenſion of 
double poinding -againit the ſaid Javer Memath, and Sit Laurence 
Oliphant of Gack, who pretended ighe to the Surh due by Dram- 
kilbo, by an Afſſignation intimate before the Arreſtment: And in 
the Competition fore aid, the ſaid Sir Laurence was preferred. Bit theres 
after in an Improbation ofthe ſaid Afſignation, attlie inſtance of the faid 
Janet Memath, the {aid Sir Lawrence having abiden by the fame, It was 
Foand,after a long and litigious dependence by the ſpace of 50 Years, that 
the Aſſignation was falſe: And William Dick of Grange, the ſaid Janet her 
Son, having thereafter intentcd a purſute againſt the ſaid Sir Laurence, to 
hear and ſee it declared, thar in reſpett the ſaid Sir Lewtenee, by his coms 
pearance, and making uſe of the ſaid falſe Aſſignation, had been prefers 
ed ; and had rendered the forcfaid Diligence by Arreſtment inefefAtual ; 
and had tranſa&ted and made benefite of the ſaid falfe Aſſignation z That 
therefore, In iwafar as he was Lacratus he ſhould make the fariie forths 
coming for payment of the Purfuers juſt Debt; Efpecially it beitg conſis 
dered,that he had Diſcharged one of the Cautioners in Dramki/ho his Bond: 
Tt wes Anſwered, That he was in bona fide toacquire a Right to the id 
Aſſignarion, neither know1ng,, nor bein acceflory to the Forgeing of the 
fame; and he had made no benefite by uplifting from Drumkilbo any part of 
the ſaid Debxz. but by transferring his Right infavours of Mr. John Blair: 
which he had done bp fide: And as to the Diſcharging the Cautioner, 
it could not prejudgethe Purfuer, icing che Diſcharge wquld fall in con» 
ence. of the Aſhgnation. 
_— Loras Found: T hat, albeit he were not acceſſory to tle Forgery, 
yet having uſeda falſe Write,and havin litigioully ſo long maintained the 
lame; and upor that occaſion, the Puriuer e.ng altogether fruſtrate ; he 
ought to be Lyable . in quantum lucrarus, and What he had gotteri more 
by rhe Tranſattion with Mr. George Blair then he had given for acquire- 
ing the faid Right: And the Lords reſerved AQion to the Purfaey 
againſt the Cantioner : And in caſe the Cautioner ſhould be Aﬀeoilzied, 
without prejudice to have recourſe againſt the ſaid Sir Laurence as Ae- 
cords. . Aftores Lockheare, Monnypenny &c. alteri Cuninghame &c. Mr, 


Thomas He Cleisk, In preſentia. 
; D. 461, 


= "of Connell and Sefton. = 


6. þ 


contra The Laird 'of 
Cramond. eod. die. 


D. 461. 


R. Corzelias Trglis being Debitor to Mr. John Inglis of Cramond int 
TL the Sumof 3500. Merks; He did give to Cramord, for Security of 
the ſaid Sum,” and for relief of Cautionries for him, extending to towards 
' xo000 M. a Bond for payment and relieving him of the ſaid Sums; with 
an obligement to Infeft in the Lands thereinmentioned,for his Security and 
relief of the ſaid Sums; and a precept of Saſine whereupon Infeftment fol- 
lowed: And thereafter, Mr. Patrick Inglis, the ſaid Mr. Cornelias his 
Eldeſt Son, did-grant a Bond to. Cramora, . relateing expreſly to the ſaid 
former Bond and Right of Relief, and in Corroboration thereof, and'the 
Infeftment thereupon, containing an Obligement for Payment and releif 
of the {aid Sums. _ | hot 

Thereafter the ſaid Mr. Patrick did obtain,from his Father,a Right and 
Infeftment of the faid Lands, upon that narrative, that he had undertaken 
the paymeat of his Fathers Debts; and that he was engaged for him ; and 
that the faid Right was granted to him for his Relief; whereupon heob- 


tained Poſſeſſion ; and, before any Diligence, at the inſtance of any of the 


other Creditors, he did pay ſome. Annualrent to Cramord upon a Dif- 
charge, relateing to Cramozds Right and Infeftment foreſaid, - | 

Thereafter there being a Multiple poinding rarfed againſt Cramord, 
and ſome of the Creditors, who.had deduced a Compryſing againſt the 
ſaid Mr. Patrick of his Right ; the Creditors -Aleaged, that they ought 
to be preferred, becauſe Gramonds Right was only baſe, and thefaid Mr. 
Parrizs Right was cled with Poſſeſſion, before'any preteiice of 'Poſſeſſi- 
on in the perſon of Cramond ; and that they having Compryſed: Mr. Pa. 
zrick's Right are thereupon preferable to Cyamond;, Whereunto it was 
Anſwered, That Cramonas Right, being'a Right of Relief, could not rake 
Poſſeſſion ex zaturs of the Right, untila diſtreſs ; and becauſe it was pro- 
videdby the Right it ſelf, rhat Cramond ſhouſd-enter to the: Poſſeſſion in 
caſe of diſtreſs; and in caſe he ſhould not be payed of his Annualrent ; 
which he could not do before Declarator : Andthat the Lords had diverſe 


times Found, that Infeftments of Warrandice, whereupon there could 


be no Poſſeſſion before EviQtion, ſhould be preferred to poſterior Infeft- 
ments; and tht Infeftments of Annualrent, being anterior, ſhould be ſu- 
ſtained in a Competition with poſterior baſe Infettments cled with Poſ- 
ſeMNon; Becauſe the firſt Term ot Payment ofthe Annualrent was not come, 
when the poſterior Infefrment came to have Poſſeſſion ; and that the Com< 
petition was not betwixt Gramoras and the Compryſers Infeftment upon 
the-Compryſing,but Mr.Patrick”s own Inteftment; * and that Cramornas In- 
fettment was cled withPoſſeſſion before the Compyſers RightandIntereſt, 
by payment of the Annualrent ofthe ſaid Sum due to Cramond hitnſelf; as 
appeared by the Diſcharge accepted By Mr. Patrick relating to Cr«- 
»0n4 his Right and. Infeftment- foreſaid : And that baſe Infeftments b' 

the Common Law being valide; And bythe Att of Parliament K,Fa. 5th. 
i anno 1540. It being provided, that tor obviating Fraud by granting 
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private and latent Infeftments, in prejudice of poſtetior Infeftments that 


- are publick, being either holden of the Superior or - Poſſeſſion ; the - 


faid AQ of Parliament cannot'be extended to this Caſe; In Reſpe&t 
Cramonds Right cannot be ſaid to have been fraudulent and private 


- asto Mr. Patrick; In reſpe& he did ndt-only know the fame, but did ra- 
 tify and corroborate the faid Right as ſaid is, both before his own Right 


and after the ſame ; and before the intereſt of Creditors, he did in effect 
ratify and homologate the ſame, by making payment conform thereto, as 
{aid 1s. | 

The Lords,In ReſpeQ thecaſe was of momeht, as to the Preparative, 
Ordained that it ſhould be Debated among{tthemſelves: . And upon the 
Debate, they decided theſe points. x. That, the faid Att of Parliament 
K, Fa. 5th. being general, and there being no Exceptions of Infeftments 
of Relief, the ſaid AQt.is comprehenſive of the ſame, 2. Tho the AQ of 
Parliament, anent Regiſtration of Seaſings,does ſecure Singular Succeſſors, 

et the ſaid AQ of Parliament K, Je. 5h. is not taken away, tho in 
1n ſome caſes, the Lords are apt to favour prior Infeftments, where there 
is nopreſumprion of Fraud : And therefore, whenhere is any pretence 
of Poſſeſſion, as in the caſe of Infeftments of Warrandice, they Found 
that fiitione Juris the Poſleſſion of the principal Lands is the poſſeſſion of 
the Warrandice. 3. That albeit Mr. Parrick could not queſtion Cra- 
-10nds Right for the Reaſon foreſaid, yet the Compryſers, being Singular 
Succeſſors, may queſtion the ſame. 

The Loras therefore preferred the Creditors: And yet ſuſtained Cy4- 
»10nds Infeftment, In {wa far as concerns the Sum forefaid due to him- 
ſelf, and not asto Cautionries; In reſpeCt the faid Diſcharge was only 
ofthe Annualrenx of the Sum dug ro himſelf. - . + -» » 

This Deciſion _—_ ro be hard, upon*theſe Conſiderations: "Firſt, Be- 


_ cauſe Cramonds Inteftment, tho. baſe, asto the point of Right, by the Com- 


mon Law is preferable: And asto the ſaid Statute, itintroduces only a 


preſumptio Juris, thar baſe Inteftments,not cled with Poſſeſſion,” are pre- 


ſumptively fraudulent: And the Queſtion, whether Cramords Infeftment 
was fraudulent , was to beconſidered in relation. to Mr. Patrick and his 
Infeftment, and not to his Succeffors : And the faid preſtiniption was 
taken away by Mr. Patrick his Deed foreſaid, having corroborate, as ſaid 
is, Cramoas Infeftment; which was verified by a Write Subſcribed byWit- 
neſſes,and which was was Found to mulitate,even againſt the Creditors and 
to cloath Cramonas Infetrment with Poſſeſſion. 2. Cramonds Ri he. be- 


ing Jas individuum, tho upon diftinct Grounds, it could not be fraudu- 


lent and private ex parte, and ex parte publick. AQores Sir John Canins 
ghame, &c. alteri Lockheart. 1n preſenta, 


D. 462. Mr. fohn Kincaid contra Gordon of Abergeldie. 
0d. a | 


k AR John K;ncaid having purſued. Gordon of Abergeldie, as repre- 
: - ſeniting his Father, by Behaving : - His Defence was, That he 
had Right by an expired Com "pryling, Ty his Father was denuded, 

£ _— ſo 


226 ' Deciſrons of the Lords 


— 


2 Reduction and Declarator was intented at the {aid Mr. Kzncaid's in- 
ſtance, within ten Years after the appearand Heir had purchaſed a Right 
to the ſaid Compryling ; The Lords, tho there were no Order uſed, did 
ſimul & ſemel ſuſtain the ſaid Proceſles:and appointed Compr and Reckon- 
ing, and Auditors. | | h 
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| Weir contre E: Bramford, 129, 

Weytnes contre Bruce, 131, 

Whitehead conmre Straiten, 43s 

Wilkie contre 13. 

Wilſon conere Magiſtrates of Oneensſerry; $I, 

Wilſon centre Deans, 15S. 
Y- 

Y Oung contrs Young, .  *. 

Z. 
_ contre Kinloch | 30 
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| An Alphabetical 


INDEX 


Finding the Principal Matters handled in my Lord 
DIRLETON'S Collection of Decifrons. _ 


Where it was thought fit, for better Orders ſake, to prefix to them Numerical 
Figures, and the Letter d. Which there and in the following INDEX 


denotes either Deciſion or Diſpute. 
- | 
| A, A. 


. BBET ſhould not prote& againſt Advocation of an Edi of Executry, 


Captions. deciſion 127. d. 433. | 
ABIDING by a Writt. d. Advocation upon a Competition of douþle 
| 142. feed. 168. d. 262. d. Rights. d. 279. 
265. d. 286. d. 386. d. 403. All Advacations,before they be paſl*d,to be 
Abideing by a Bond, as truely aſſigned Reported to the whole Lords. d. 260. 
and. delivered by the Cedent. d. 111: ALIENATIONS in prejudice of 
Abideing by, in Improbations. d. 291. Creditors. d. 287. | 
ABSOLUTE Warrandice of Kirk> ALIMENT. d. 165. d. 177. d. 414- 
lands, extended to warrand from the Ad. 455. - 
deſignation of a Gleib ; Tho it was A!-> Aliment and Fee. d. 350. - 
ledged, That ex natura rei, and not ex de= Aliment craved in the z#terim, untill a Prov 
fetu Juris the Gleib was evicted; but viſion falls payable. d. 2. A 
not to extend to a Supervenient Law, 
d. 93. | 
AC 110 TUTEL A. d. 314. d. 146. d.154. d. 266. d. 407- 
ACT before Anſwer. d. 183. 41 P An Annualrenter Compryſling forthe prin= 


ADJUDICATION. d. 270. d. 305. cipal Sum, may paſs from his Compry- 
d. 324. ſee. d. 45. d. 107. 


Adjudication of the Earl of Bramfords E- nualrent. d. 83. 
ſtate. d. 387. ANNUITY. ſeed. 241. 


ADVISEING of the Cauſe. ſeed. 73 Annuity payable out of the firſt and readi- 
Ifan ADVOCATE, upona Bill fum- eſt Rents, found to be entirely due, rho 
marly given in againſt him,be obligedto the Rents were exhauſted with Debts. 
deliver up. v. g. Goods entruſted ro dd. 99. ' | 
him; or if he be only obliged to Anſwer Annuity toa Wife out of Lands, lyable to 
ſummarly in Complaints againſt him, in Publick Burdens. d. 143. 
Relation to his Office and Truſt? APPEARAND HEIR. d. 119. fee 
d. 290. jr © d. 63. d.gs. d: 270. d. 450. 
Advocates, who had ' withdrawn, their Appearand Heir toa Baron, cannot have 
Petition for Readmiſſion. d. 220. - a Moveable Heirſhip, not being aCtu- 
ADVOCATION. d. 261. d. 228, ally Baro. d. 209. 


d. 294. d. 396. ARBITRIUM FUDICIS notal- 
lowed 


A 
lowed toalter a puniſhment determined 
by Law. d: 205” | 

ARRESTMENT,. ſeed. 201.0. 300. 

Arreſtment being on a Decreet, turned 
thereafter irito'a Tybel, may-belouſed. 
d. 284. | 

Arreſtment cannot be louſed upon pre- 


tence,. that it was laid on after the De-_ 


creet was Suſpended. 4. 263. -, 
Firſt Arreſtment, tho lait Decreet of forth- 


. 


coming (being ſe mora) found prefe- - 


Table. d. 110. 
Arreftmentupona Dependence. d. 237. 
ARTICULATUVS LIBELLVS. 
ſeed. 314. | 
ASSIGNATION. ſee d. 123. 
Aſignation, after Summonds Execute, not 
ſuſtained as a Title, albeit the Cedent 
concurred.. d. 46. | ; | 
Afſfignation Blank in the'Creditors Name. 
d. 54- | 
Aﬀinaton by a Wife to her Husband by 
her Contract of Marriage. d. 195. 
Afignation' not intimate in the Cedents 
--Eiferime,” od. 51. = 
An Aſſfignation to Maills ari Duties 1q all 
time comeing, obliges the Cedent and 
his Heirs, - to grant a Diſpoſition, where- 
upon the Afſfigney may be Infett« d. 89. 
ASTRICTION. d. 293. d. 351. fee 
d.173. 
AT Th S TER 'of a Cautioner acquite, 
proving thar the Cautioner was then Re- 
* pute Reſponſal as to that Debt. d. 121 
AY ALL of Marriage: fee d. 415. 


B. 


ACKBONDS. d. 211. fee d. 162: 
TJ Backbondto the Exchequer. ſee d. 195+ 
Backbounls by Compryſers.. d. 374- 
BACKTACK. ce d.-57. 
SATLIEINE 0. 13h, 
BANKRUPTS..d. 94. ſeed. 198.d. 
249. d. 282. d. 287.d. 292. 
RANN Ai. fee d. 13. 
BARON. d. 209. 
BASE Infeftments. d. 467. : 
 A:Baſe Infeftment ſuſtained to.a Wife as 
publick,others being in poſſeſſion by Re- 
deemable Rights ſrom the Husband, tho 


on $2 ET WC, 
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B. 


he was not in poſſeſſion himſelf. d. 100. 
BEHAVING as Heir. d, 400. d. 450. 


d. 462. | 
BENEFICE. ſee d. 115. 


BIDEING be. ſee Abideing be a Writ. - 


Litera A. 


BILLS of Exchange. d. 231. d. 365. ſee | 


d. 236. 
BISHOPS. ſeed. 194. d. 375. | 
BLANK Writs. d. 334. d. 403. ſee d. 
54-0139. _ 
BON A fidei poſſeſſor. d. 123. 
BON D blank in the Creditors Name. d ; 


L139. 

A BOND being granted by a Wife and 
her Husband with a Clauſe to Infeft; tho 
null as to the Obligement to pay the Sum 
yet valide as to the Right of her Laads. 
d. 6.d. 25. | 

A Bond granted by a Father to a Daughter 
15 revockable, if it be not compleated by 
delivery, or by Infeftment, it it be Her- 
etable: Or by Afſignaticn intimated, 
or confirmed .Teftament, it it be Move 
able. d. 106. : 

Bond of proviſion. d. 140. ſee d. 384. 

A Bond to a Husband and his Wite, and; 
the longeſt liver, and the Heirs betwixt 
them, and tothe Heirs of the longeſt Li- 

. ver, Found to make the Husband Far. 


- I44. | 
A Bond reduced, being Subſcribed by one 
Notar ina' matter of Importance. d. 


135 BS 

A Bond whereofthe Term of payment was 
long after the Date,and Annualrent to be 
payed in the zteriz, Found Heretable 
quoad fiſcum. d. 39. ; 

Bonds granted on Death bed. d. 402. d: 


49- 

Bonds of proviſion undelivered, tho prior 
in date bur poſterior in delivery, cannot 
affect the Fee interveening. d. 129. 

BONORUM. d. 282. 

BOOKING ofSeafins. ſee d. 384. 

BO X of Journeymen. ſee d. 70. 

BURGAL Lands. ſeed. 22, d. 190. 

A Burges that 1s not Izco/a. ice d: 430. 

B UR G HSotf Barony. ſee d. 395. 

BURGHS Royal. ſeed. 75. d. 124.d. 


I QO. 
9 Ws; 


=_ 


C 


| If Burghs Royal cannot.fine Unfreemen for 


Tradeing, but only Charge them to de- 


fiſt. d. 79, 
\ 84 | 


APER. ſeed. 247. 
A, CAPTIONS. fee d. 127. 
CAUVS 4 data er non ſecuta, d, 308. 
CAUTIONER. ſeed. 26. d. 31. & 
50. d. 55. d.121.d.122.d. 147. d. 213. 


If Cautioners may take Aſſignation, and 


-- burden the Cocautioners with the whole 
_ Debt? d. 212.9. 228. 

If Cautioners will be liberate, when Mag1- 
 ftraters are Lyable /oco Rez ex aelictor d. 


6 T. . 
CERT IFICA TION in Improbations 
. d. 210.4. 230. 

Certification in an Improbation, of an Old 

\ Compryling, not ſuſtained. d. 50. - 

Certification pro corfeſſo. ſee d. 243. 

Certification 1n an Improbation being Ex- 

\:sraQted, produQtion of rhe Writt imme- 
diatly thereafter will not Repone againſt 
the ſame. d. 80. 

Certification inan Improbation not grant- 
ed,where the Defender produced a more 
Eminent progreſs than the Purſuer, un- 

. till that were diſcuſſed. d. 113. 

InaCESSIO bonorum, The ordinar Oath 
runs in thir Terms, That the Bankrupt 
had made no fraudulent Right, ſince 

the ſubſcribing of the Diſpoſition. d. 292. 

CHAMBERLANES. fee d. 7. 

CHARGES upon ſixdays benorth Dee. 
d. 222. 

CHILDRENS Proviſions. d. 344. d. 

373. ſee d. 418. d. 437. 

CIRCUMDUCTION of the Term. 
d. 307. X 

comdafiicn of a Decreet Reponed a- 

ainſt as to Perſonal, but not as to Real 
| ona d. 98. 


CIT ATEON. d. 243. ſee d. 232. d. 


67. 
Cioion of Parties out of the Country. d. 


170, 
C UA USE cum Cauriis & Blooawitis. fee 
.d.s. 
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The Clauſe cam Molendinis & multaris Ins 
porteth freedom from Aſtrifion. d. x, 

Clauſe de non alienando. d. 136, 

Clauſe in favours of a Husband and Wife, 
and their Heirs, makes the Husband - 
Fiar, as perſona dignior. d. 85. - 

Clauſes of Conqueſt. d. 359. 


Clauſes of Conqueſt, how to be under» 


ſtood in ContraQts of Marriage? d. g. 
COALS. ſeed. 220. 
Coals conſtant and caſual Rent, how modi« 
fied? d. I 7 JL ; 
COLLECTORSPFee. ſee. d. 65. 
COLLEGIAT Church. ſeed. 12. 
COMMISSAR Y-Court. ſee d. 314; 
Commiſlaries. ſee D.'221. 
COM MISSION. ſee d. 207. d. 208. 
Commiſſion,for taking of a Strangers Oath 
in Holland, ſuſtained, tho not ſubſcrib- 
ed by the Party, being Subſcribed bythe 
Judges there. d. 239. | 
COMMISSIONERS. {ee d. 188. 
COMMUNION betwixt Husband 
and Wite. d. 136. ſee d. 302. d. 315. 
COMMUNITY and - Paſture, and 
caſting Peats and Truff. d. 149. 
COMPENSATION. Md. 191.4. 326. 
d. 366. ſee d. 200. d. 211; 
Compn ſation 4 quo zerrpore to be ſuſtained? 
« 309. | 
Compenſation againſt a Compryſing. d. 362 
Compenſation when granted again{t an 
A upon a Debt of the Cedent ? 


+3 
COMPETITION betwixt Afſiig- 
neys and Arreſters, d. 201. 
Competition betwixt Donator and Credi- 
tor, d. 249, | | 
Competition betwixt a Compryſer and an 
Annualrenter, d. 328. | 
Competition betwixt Creditors and Chil. 
dren. d. 384. | —— 
Competition of double Rights. ſee d. 279. 
Competition of poſterior Creditors, with - 
Creditors by Bonds, without an Onerous 
. Cauſe. d. 438. | 
Competition of Heirs and diſcuſling. d. 69. 
COMPOSITION. ſeed. 174. 
COMPRYSING. d. 235.d.251.d 
439.9. 458. ſeed. 24.d. 44. d. 63.4. 83, 


| 0. 133, 


C 


d. 133. d:211.d. 230. d. 203. d. 385. d. 
$62.4. 374» 
Comprylſing of a Wadlet, d. 330. . 
Compryſiiig upon a Charge to enter Heir 
Null ; the perſon, at whoſe inſtance the 
charge was, having no Right to the Debt 
the time of - the Charge, but acquired 
thereafter.' d. 47. 
Compryſing upon a Heretable Bond, with- 
- out Requiſition ſuſtained, d. 22. 
Compryſing does not extinguiſh a Wadfet. 
T <> 


| 4- 
57 Camotyrns before the Year 1652. not re- 
.- gulatby the A Debtor and Creditor. d.bo* 
' A Compryſer upon Debts, anterior to the 
Debitors Rebellion, being Infeſt before 
Year ahd Day, is preferable to the Dona- 
tor of the Liferent Eſcheat. d. 178. 
COM P T-Books of Merchants. d. 452. 
CONDITION. ſeed. 18.9. 32. 
_ Condition Refolutive. fee d. 397. 
Conditions copulative. d: 423. 
Conditions in Contra&ts of Marriage, {i noz 
fint liberi, &c.d. 364. | 
CONDUCTIO Reidabia. ſee d. 108. 
Coaductores Veitigalium. Ibidem. 
CONFESSION preſumptive of a per- 
\.* ſon holden as confeſſed. d. 217. | 
CONFIDENT perſons getting Diſ- 
poſitions from Debitors, may at the Debi- 
eors deſire fatiſfie ſuch Creditors, as they 
ſhall think fit. d. 174. 
CONFIRMATION neceflary in 
Scotland of goods there, belonging to 
Strangers elſewhere. d. 21. 
CON]JUNCT probation of the value 
of Lands. d. 431. | 
CONQUEST. ſeed. g. d. 359 


and Witneſſes in the Bond. d. 58. 

" N -y GNATION in Improbations- 
» 270. 

CONSV ETUDO Loci. d. 390. 
CONTINGENTTA Caaſe non acbet 
dividi. ſe d. 288. 
' A CONTRACT Subſequent to a 
Wadſet, ( whereby the Back-tack due- 
ties, are accumulated and made a princi- 
al Sum, and that there ſhould be no Re- 
demption, till theſe were Satiltied ) not 
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D. 
regarded, in reſpe& the faid ContraQt 
was not Regiſtrate, in the Regiſter of 
Reverſions. d. 27. 

ContraQs of Marriage. ſee d. g. d. 123. d. 
161,d. 169.d. 172. d. 185. d. 195. d, 


64. | 
CORK R E I debendi. fee d. 231.  : 
CE CEO Goods, d. 132, 
T . 

CR IS TORS on the account of Fu. 
nerals and Druggs. d. 206. 

When Creditors do appear in Adjudicat- 
ions not called, they ought to be admit- 
ted with that quality, that the Adjud- 
ger ſhall bein the ſame caſe, as.to an 
Adjudication at their Inſtance, as if both 
Adjudgers. were within Yearand Day, 


. J24- | 
COST OL 9.363. d. 435. ſee d. 88, 
»- ZIO. | 4 
Curator zon datar perſons, ſed rebas, {o that 

the Minors. perſon is not i poteftate. d. 
321. | 
Curators Subſcriveing only to Writs and 
not the Minors. d. 216. | 


= 
Dk MNAGE by Ruinous Houſes ſu- 


ſtained;without neceſſity to ſay, that 
the Defender was required to repaire his 
Hoſe. d. 66. 
DATE. ſeed. 179. 
DEAT H-BED. Vide in Lefo. Litera L. 
DEBITOR non preſumitur donare how 
to be interpret? d. 333, | 
DEBITUM Fundi., d. 274. d. 372. 


;  DECIME incduſe not Lyable to the 
Conqueſt found probable by the Debitor, 


ps as: of Miniſters Stipends. 
+229. 
DEEDS #7 Leo. ſee in Leto Lit. L. 
2" ay RATOR of; Redemption. 
«276. WORE 
A Declarator, that Childrens Proviſions, 
being prone after ContraQting of the 
Debt, ſhould be Lyable to the Creditors 
and their Diligence, ſuſtained without 
Reduttion. d. 344. | 
Declarator general of Non-entry being in- 
rented, the hail Duties are due. -d.-28. 
Declarator of the Nullity of a Miaute. 
d, 118* DE 


D. 


DECLINATOR of Judges, 
DECREET 4{ſeed. gs. d. 203, 
A Decreet againſt a: perſon holden as con- 
' feſt craved tobedeclared Null. d. 232 
Decreets i» foro.” d. 361. ſee d. 225.d. 370. 
Decreets of Inferior Judges. fee d. 445. 
DEFENCE after Litisconteſtation. 
d. 246. 
In D R LICTS by Spuilzie and wrong- 
ous IntromiſſionDecreets againft perſons 
' are conſtrued ro be iz ſolidum, d. 247. 
DELIVERY of Writts. d. 150. d 
272, d.g42, ſeed. 106. d. 129. 


d. 303. 


Dementia, See d. 76. | 
DENOUNCIATION of Lands. 
ſeed. 328. 

DEPENDENCE. 4feed. 36. 


DEPOSIFIONS of Witnelles in one 
| Proceſscraved to be repeated in another. 
d. 219. | 
AN of Witneſſes to ly iz Retentis. 
d. 236. - 
DESIGNATION of Lands for a 
. Gleib, and reliefthereof, conform tothe 
AQ@ of Parliament from the reſt of the 
Heritors, but . Annualrent found not 
due from the time of the Deſignation. 
d. 352. | 
DI SC HARGES granted by a Maſter 
to Tennenrs without Witneſles. d. 189. 
A DISPON ER may qualify his Right, 
| and in ſpecial if the perſon be'a Pupil; 
- that ſuch as are named in theDiſpoſition, 
ſhould Adminiftrate. d. 316. _. 
A Diſpoſition made after Inhibition, but 
before-the Regiſtration of the ſame, may 
' be reduced ex capite Inhibitionis. d, 254. 
DISCUSSING of Heirs. ſeed. 69. 
DONATIO inter virum & Uxorem, d. 
204. d. 426. d. 3062. 
DONATOR. ſeed. 14. d.249. d. 
' 389, d.4i1. 
A Donator of «/timus Heres: d. 38. 
The Donator,. 4 qo tempor has he Right 
" to the full Rents? d. 273, 


- 


DICT of og-o 6 d. 433- 
EJECTION ſuſtained at the Ma- 
"ſters inſtance, tho the Tennent did not 
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quord omnes effects; 


concurr, - but not 
. 0s I'%% UESES 
EjeQion ſuſtained at the Wifes inftance, 
where the Husband is abſent. d. 105. 
ERROR and miſtake. . d. 338, * 
__ CAPE of Prifoners. d. 299. d. 3or. 
. 306, | | 
ESCH EAT. feed. 14. d.zg. d. 76, 
. 4. 162, d.205. d. 331. d. 40g. d.gri. 
Eicheat paſles cum ſua cauſa, ds 1977, 
EXAMINATION of Witneſſes if 
an Improbation, d. 42. | 
E : C wy T 10 Falſ proponed prremptoyie 
. L30s:;: --* k 
Exceptions gao caſ# they affirm the Lybel; 
ſee d. 199. d. 223, | 
EXCHANGE. ſee d. 231, X 
EXECUTOR. d 62. d.182, d.454 
d. 412. fee d. 181. d. 187. d. 205, 
d. 224, | | 
An Executor has not an abſolute property 
in the Goods confirmed, but only qualti- 
fed and for Adminiſtration. d. 302. 
Executor Creditor, fee d. 389. 
4 Creditor Lyable to doe Diligence. 
*' 35s 
Zaman g1ving Oath upon the Inyeantar, 


«97. ; 
EXERCITORES mavis Lyable in 
: ſolidum, Od. 166. «x | 
EXAIBITION ſuſtained of Writts 
intrometted . with by the Defender, al- 
beit not proven, that he had them at or 
ſince the intenting of the Cauſe, he hay- 
ing medled with them in the Charter- 
_ whereby fraud is preſumed. 
1M 
Exhibition ad deliberandum, d, 49. d. 258. 
EXPENCES. ſeed. 28r. d. 458. 
Expences of Executors upon purſueing of 
Proceſſes doe affe&t Legators. d. Ft. : 
Anent EXTRACTING of Decreets; 
and when ves eſt integra as to the pro- 
poning of New Defences. d. 203. 


F. 


EF ACULTY reſerved in a Difpoſiti- 
Xx on toburden with-a Sum. d. 457. 
Faculty reſerved out of the Right of Fee, 
to burden the ſame with a Sum of Mo- 
ney. d. 418, 


Cauſy 


\Cauſa FALSI. ſeed. 196. d. 385. * 
FEES of Commiſſioners to the Parlia- 


ment. d. 188. 
FEUARS.. ſeed. 190. 
FEU-DU TY. . ſee d. 92. d. 229. 
FIAR. feed, 95, d,136,9, 144, d,213 
d; 350, d, 418. 
FINES. .iſee d, 31t. 
FRAUDULENT Rights. 
I56, GO 
Sn: Rights contrare to the AQ of 
_ Parliament 1621. d. 198. 
FUNERALS. ſeed. 206. 
FORTHCOMING. feed. 110. 
Forthcoming, in cfte& Executpn, and e- 
quivalent to a poinding. . d. 53. 


| 4..G,/ 


CCESTIO proherede. d. 151. ſeed. 119. 
CZ Geſtio pro herede,by Intromifſion with 


+ 


d. 458. d. 


Rents not{uftained, where there isa Title. 
d. 67. OLIG 434.4 | 
Geſtio ok Herede elided by the Behavers 
having got a: Gitt 'of the DefunAs E- 
{cheat ante motam litem. d. 331. 
Geſtio pro Herede inferred by the Appear- 
and Heirs conſent to expired Compry- 
 Aings. d. 63. Z 
GIFT of Ward, in favours of the Vaſlal 
himſelf,accreſces to the Subvaſlal. d. 392 
Gifts of Eſcheat. d, 409, ſee d, 187, 
.0, 224. d, 249: 
Gifts of Eſcheat and Backbonds d, 162 
Gifts of Eſcheat when preſumed ſimulate. 
Lid dxie: 2 | | 
GLEIB. ſed,g3. d, 352. - 
GOODS Diſponed ſarte rebelione fall 
* under Eſcheat.. d. 75. ; | 
GOVERNOURS going Abroad with 
Youngmen, their caſe as to their Intro- 
* . miſſion. d.gzr. , | 
I'YFy A creſcentia. ſeed, 293. 
'GRASS due to Miniſters. d, 2506. 


'JABIT of Bankrupts. d. 282. 

Hz EIR. fee d, 69, d,85, d, 169, 
&, 172, d. 214, d, 353, d, 400, d,416 
d,450- | 


(2 


w 
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H, T. 

Heir of Line. ſee d, 107, d, 295. 

If an Heir of Proviſion may be purſued 
where the Heir of Line has renounced, 
but not yet diſcuſſed by Adjudication. 

. 0,107. | | 

Heirs of Conqueft ſeed, 295. 

Heirſhip Movable feed, 151, d, 209. 

HERITABLE. ſeed. 39. Ws 

Heritable Bonds decided 'to belong, not to 
the Heirs of Line, but of Conqueſt, 

. d. 295. 

HOMOLOGATION. ſeed. 27. 

HORNING. d, 253, d.q422. ſce d. 
59, d, 222. d. 4o6. | 

HUSBAND. fee d, 85, d, 100,d, 105 
Fi 125, 0,144. d. 182, d, 315, d,319., 

2 


330+ 
Husband and Wife ; and how far her 
. Oath willobhigehim? d.71, 
A 7 =" conveened for his Wites Debt. 
+ J3J2, | | F, 4 
A moonpad taking burden for his Wife. 
257. IN | 
A Husband Lyable for the Wifes Debt in 
quantum 'lucratus ; But ' an ordinary 
Tocher being ad /uſtinendsOners Matri- 
- monit is not Lacrum. d. 10. | 


HYPOTHEQUE. ſee d. 420, 


I 


JACTVS Retis. ſeed. 220 | 
IMPENS A meceſſarie not allowed 
to a Compryſer, -in a Declarator that he 
was fatiſhed by Intromiſfion. d. 133. 

IMPROBA TION. d. 168. d. 196. d. 
d. 230.d. 339. d. 262. d. 286. d. 385. 
d. 386. d. 456. ſeed. 42. d. 50.d. $0. 
d. _ d. 145. d. 163. d. 210. d. 265, 
d. 278.4. 2971. d. 403. 

In an Improbation; an Extra&t out of the 


Books of an Inferior Court, does not ſa». [ 


tiſfie the produQtion. d. 285. "i 
Improbation of Executions before Inferis 
or Judges. d.444. 

Improbation of poinding will not elide 
Spuilze, . being 
the Cauſe. d. 73. 

INCORPORATION. ſe d. I52, 

INFEFTMENT. ſeed. 100, d. 
I6o. d. 399. | | 


proponed at adviſing of 


] 
] 


_ 


52, 


d. 


I. 


d. 83. | 


7-'N. D.-£ 
INFEFTMEN T of Annualrent. ſee JURISDICTION. feed. 279. 


Ke: 


Juriſdiction of a Bailif of Regality. d. 131, 


3 
Infeftment of Annualrent and perſonal att» PF US Marits. ſee d. 123. 


ion thereupon. d. 407. 


Fas preſentations. lee d. 112. 


Infeftment of Annualrent made publick, by Jas Relite. d. 315. 


* a poinding ofthe Ground. d. 341. 


Infeftment of Warrandice baſe, to be hol- 


den of the Granter, preferable toa pub- 
lick Infeftment of property granted there- 
after holden of the Superior, and cled 
with poſſeſſion diverſe Years; and the 

\ poſſeſſion of the principal Lands is 1n- 
terpreted the poſſeſſion of the Warrand- 
ice Lands. d.'15. 


INFERIOR Judges.ſee d. 279.d. 294. 


d. 406, d. 444 


INHIBITION, d. 213. d. 254. d. 413. 


Inhibition againſt a Wite. d. 264. 


Inhibition at the Inſtance of the Heir ofa 

Marriage. d. 214. 

Inhibition upon a Dependence. d. 36. 

Inhibition upon an obligement to War- 

. rand. d. 116. d. 117. 

Inhibitions do not aftea Renouncaiations; 
ſo that the Debitor in a Wadiet may 
pay his Debt and take a Renounciation, 
tho the Creditor Granter be inhibited 
d ..96.. 

IN NOVATION. d. 240, 

INSTITORIA Adio. ſeed. 319. 

INSTRUMENT T of Requiſition muſt 

be perfeted, and cannot be ſupplyed 
| by an unſubſcribed” minute” after the 

. Notars, deceaſe. d. 102. 

INSTRUMENT' Beliica ſee d. 132. 

Inſtrumenta que. 11 quibuſdam ſapiunt natur- 
anT eſftamenti, 1n alijs naturam attas inter 
wiuos, cus Furi aſcribenda ſunt ? d. 103. 


Imftrumentum penes debitorem repertum. ſee d.. 


428, | 
INTERDICTION. d. 351. d. 352. 
ſeed. 29. d.134- | 


BNTERRUPTION. d. 216. 


IN TROMISSION. d. 221. d. 224. 
- ſeed. 67.4. 133. d. 137. d. 187.0. 199. 
d. 223. d. 205. d. 404. . 

INVENT AR. ſeed. 97. 

IOURN EY-MEN S keeping ofa Box. 
d. 70. | 

JUDGE S. ſee Declinator. 

JURAMENTUM. in Litem, ſee d, 

322, 0. 447- 


Q000000 


Tas ſuperveniens. d. 128. 
Tus tacitg Hypothecz how far competent to 
. theMaſter ofthe Ground ? d. 329. 


K. 


EEPING of Writs. d. 451. 

*> Keeping of Writs of Lands, where 
/ thereisa joint intereſt, allowed to him 

way offers Caution to the other portion- 

ers. d. 27. 
KIN GS Decreet arbitrall. ſee d. 229. 
KIRK. ſeed. 112. 
Kirk-Lands. ſee d. 93. 

Lz 

IF ECTOd. 443. ſee d. 4o. d. 157: 

L d. 186.d.193. d. 353. d, 402. d. 


449- | 

A LEGATCTIE, left upon condition, ſub- 
liſts, rho the Condition did not exiſt, 
when there is pre/amptio voluntatis Teſta- 
roris. d. 18. d. 32. 

LEGATORS. d. 378. ſee d. i8r. d. 


402. | 
LEGATUM of a Heretable Sum. d. 


I 97. ; 
LETTERS of Horning upon the de- 
creets of Inferior Judges. d. ' 406. 
LIFERENT. ſeed. 9g. d. 33. 
Literent Eſcheat. ſee d. 198, * 
A LIFERENTER. . of the whole 
mult entertain the Fiar, tho only ap- 
pearand Heir,the- time of the entertain- 
ment. d. 95. | 
LETISCONTESTATION. ſed. 
74. d. 119. d. 245. | 
LOCUS penitentiz.. d. 192. Bs 
LOOSEING of Arreſtment. d. 300. 
LORD of the Outter houſe viking 
probation. d. 445. ' 
Lords of Seſſion. ſee d. 180, fee, Trial, 
LOT e Seſhon their Lettes to the King, 
« 210. ; 
The LYON fyſtained Judge Compes 
| cent 


M. 


tent in an Aftion againſt a Meſſengers 
"Cautioner for damnage and intereſt. d. 


AAGISTRATS of Burghs. ſee 

d. 91. 
Magiſtrates of Burghs are not obliged to 
officiate longer than one year. d: 124. 


Magiſtrats-takeing Aſſgnation to a debt, 


for which they were lyable /abſiazarie, 
do come in place of the principal,and the 
Cautioner is liberate. d.- 147. 
Magiftrats lyable for the Negligence of 
thoir predeceſſors; an Incorporation 
being per/ona que non moritur. d. 152. 


MANDATUM excedens how far Ly- 


able. d. 259. 
MARRIAGE. d. 415. ſeed. 202. 
d. 327. 
M A ; + ER of the Ground. ſee d. 329. 

MENSAL Kirk. ſeed. 325. 

MERCES. ſeed. 220. 

MERCHANTS. ſeed. 452. 

A Merchant's current accomprt does not 

preſcribe. d. 318. 

MESSENGER. ſeed. 235. 

METUS. ſeed. 419. 

A MILN-DAMN cannot be drawn 

from one ſide ofa Burn to another, with- 
out conſent of the Heritor having Lands 
on the other ſide, or a Servitude. 4.87. 

MINISTER. fſeed.25. d. 112. d. 
229. d. 256. 

Miniſters Stipend. d. 398. 

MINOR. feed. 6r. d. 72. d.ss8. d. 

© 216. d. 321. 

Finor -non tenetur platitare competent a- 
gainft Declarators of Right, but not 
when the Minor is purſued in a Mole- 
Ration, where a purſuer is in poſſeſſion. 
d. 64. 

A Minor Cautioner for his Father in a 

._ Bond, Null. d. 26. d. 31. d. 55. 

MINORTTY excluded, It being of- 

" fered to- be proven, that the Minor 
was. then a 'Trafftiqueing Merohant. 


_ d. 360,  - 
Minority and Leſion. d. 369. 
MODIFICATION of Expences. 


d. 281. 
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Clauſe cam MOLENDINIS & Mot: 
turis, ſeed. 1n. - 
MOLESTATION. ſeed. 64. 
MOOR. ſeed. 86. p 3 
MORTIFICATION. d.z7g. | 
Mortification for a Library Keeper to the | 
Colledge of Aberdeen, d. 269. d. 27, 


MOVEABLE Bond. | d. 424. j 
Moveable Heirſhip. ſee d. 209. 
Moveable Sums. - fee d. 342. -. 'T 
Moveables Diſponed to a Wife with the | 
burden of theDebts, and that they ſhall Þ| x 
be affected with the ſame, yet the Pro-f 
perty rhereof is ſettled in the perſon of | 53 
the Wife. d. 320. 
MUIR. ſee Moor. 
MULTURES. feed. 58. d. 293. 
N. T 
N AUT A, Caupones &c. If it takes 
x place in the caſe of a Horſe ſtollen 
out of the Park,. it being told the Pur- 
ſucr, that the Keeper would not be An | p 
{werable? d. 104. P. 
NEAREST of Kin. ſeed. 389. P 
NEGOTIORUM Geftor. d. 357.. Wp; 
NON Creditaur Referenti niſi conſtet de Re- ih © 
/ato, how to be underſtood ? d. 347. pj 
NONENTRY. feed. 28. d. 273. P] 
NON Memini. d. 245. Wo 
NOTAR. feed. 102. d.izs. ' *'Bpc 
NOTARS Subſcription in /ubſidiam i, 
wanting the ſolemnity de mandato, iff . 
Null? d.8r. ' WPoi 


NOVATION. ſeed. 240. + | c 


o 
Q. PC 


LEES d. 453. ſeed.g7. d. 101, - 
d. 225. d. 239. d. 245.'d. 280. ' lpo 
Oath of a Tutrix after ſhe was cloathed Ny þ 
with a Husband. d. 336. - 5 
OBJECTION aga:nſtaRight of An pp 
nualrent, not competent to hinder a De- ſſh... 
creet of Adjudication thereupon, but re-Þ 1, 
—_ to the poinding of- the Ground. | ;.; 
*43-. .. | 
OFFER of ViQtual payable betwixt = 
2xi and Candlemaſs, d. 267. PE 


ORDER of Redemption. ſee d. 251. pre 


he 


the | 


1all 
ro» 


of 


P, 
P. 


-JJARLIAMENT. ſeed. 188. 
A PARTY holden as confeſt being 
out of the Country upon a citation at the 
« Mercat Croſs of Edinburgh. d. 367. 
PAR TIES having Intereſt not called. 
d. 244. 
If ar may be Reponed againſt a De- 
creet iz foro. d. 370. 
PARTNERS and /0c/ Lyable 72 /ol:- 
dam conjunAtly and ſeverally. d.8. 
The PASSIVE Title of Intrometter, 
not ſuſtained after the Intrometters de- 


ceaſe to make Lyable as Univerſal Intro- 


metter but i» quantum locupletatus. 
d. 404. | 
The Paſhve Titles are not acknowledged 
by a Defence iz Jare; Otherways;it the 
Defence be founded upon a Right in the 
| perſon of the - Predeceſlor. 0d. 199. 
d. 223. 
P ASTO RE feed. 149. 
PATRON. ſeed. 25. 
PAIULIANA attio. ſeed. 287. 
PAY MENT of Feu-duties probable pro- 
' wt de Fare, d.g2. 


PERSONAL Faculty. ſeed. 364, 


WPIRATS feed. 357. 


Locus POENITENTTIE. ſeed. 192. 
OINDING. ſeed. 73. 
oinding of the Ground. fee d. 338. d. 
341. d.146. 
Poinding to be begun before ſetting of the 
Sun, and compleated before Day-Light 
be gone. d. 250. 
POSSESSION. ſeed. 16r. 
Poſſeſſion of a part validates an Infeftment 
of Annualtent i» ſolidum. d. 154. 
POSSESSORY Judgement. d. 393. 
A Poſſeſſory Judgement only competent by 
| vertue of a Real Right, d. 155. 
PREBEND. ſeed. 112. d. 440. 
Receiving PRECEPTS upon Cham- 
berlands (for the Creditors farther ſecu- 
rity) do not oblige them to the forma- 
lities of proteſting,preſenting &. d. 37. 
PRESCRIPTION. d.196. d.271 
d. 318. d. 322. FAT 0h 
eſcription, as toa Cautioner, elided by 
- mg of Annualrent by the principal 
« 122, 
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Preſcription of Annualrent, if ſtopt by a 
Decreet of poinding the Ground againſt 
the. Tennents, the Heretor nor being 
called? d. 146, 

Pretcription of Horning, as to Eſcheat, in« 
terrupted by the Kings Minority, and 
the late Uſ{urpation. d. 59. ; 

PRESEN TA TION toa prebendary 
with a Subſtitution. d. 440. | 

PRESUMPTIONS. for taking away 
ofa Bond. d.215. 

PRISONERS, feed. 299. 

Priſoners tor ſmall Debts, viz. not exceed- 
ing 200M: rks, may be enlarged with the 
_ conſent, without Relaxation, 

. 238, | 

It Frifoners for a Debt may be allowed by 
permiſſion from the Lords ro go out in 
the Day time with a Keeper? d. 298. 

PRIVILEDGED Debts. ſeed. 206 

PRIZE. d. 207. d. 208.. ſeed. 132. 
d. 247. AP 

In a Prize, Found,that the Owners may be 
heard to Reduce the Sentence upon Rea- 
ſons omitted by the Skipper. d, 120, 

PROBATION. d.qio. 

Probation by Witneſſes, d. 427. d.4+t8, 

_ d.aqzz. ſeed, 419. | 

Probation prout de Fure, d. 158, d. 160, 

PROCLAMA TION remittingFines, 
due upon the contraveening ot penal 
Statutes. d. Z11. 

PRODUCTION inan Improbatiog 
ſeed. 285. 

PROGRESS of Writts. d. 356. 

PROMISE feed. 192. 

Promiſe not probable by Witneſles. d, 319 

PROPER Wadfets. d, 268. 

PROTECTIONS are underſtood ta 
be allowed, only in the caſe when per- 
ſons are obliged to appear perſonally to 
be Witneſſes ; or to give their Oaths be= 
fore the Seſſion, Exchequer, &«c. 
and cannot appear by procurators, 

Q 317, 

PR 6 Vin G the Tenor of a Compriſing 

' d. 203. | : 

Provin : the Tenor not ſuſtained, without 

-a ſufficient Adminicle in Writt. d. 77, 

PROVESTS of Burghs Royal nor Ly- 
able /abſidiarie, albeit, being charged, 
they go not perſonally to apprehend 

Rebels 


P, Q, 

Rebels, 

d. 78. 

PROVISION ina Contratt of Mar- 
riage in favours of Heirs Female. d. 169 

' &; 172. 

Son toa Wife iz Leo reſtricted to a 
Terce. d. 141. 

Proviſions of Children. d. 373. d. 437- 
ſee d. 344. d. 418. 

PUBLICATIO Teftimoniorum allow- 


ed in no caſe,but Improbations ex qreſt;- 


one falſt, d. 163. 
 Publick Burdens. fee d. 143. 
Publick Infefrments. d. 399. 


PUPIL. fee d.go. d. 242. d. 316. 
A Pupil charged to enter Heir. d. 446. 


Q. 


UALIFIED Oath. d. 225.d. 280 

d. 294. 

A QUALITY in anOath /aper fatto «- 
lieno reſolves inan Exception, and muſt 
be proven. d. 101. 

QUOTS of Teſtawents. ſeed. 375. 

Quots ot Teſtaments not confirmed in the 

- Biſhops Lifetime fall not under the Bt- 
ſhops Executry or Ann. d. 194. 


R. 


ATIFICATION of a Bond 
granted bya Wife /fapte Matrimonio 

does not bind her, being ofa Deed Null 
in Law. d. 371. | 

REAL RIGHT. feed. 155. 

REAL Clauſe. ſee d.4r. 

REBEL, ſeed. 411. 

A Rebel being allowed 
continue in poſſeſſion for five years, or 
thereabout, The Gift of Eſcheat preſum- 
ed ſimulate. d. 14. 

REDEEMABLE Rights. ſeed. 100 


REDEMPTION. fee d. 251. d. 
276. d. 358. | 
REDUCTION. fſeed.7. d.72. d. 


227. | XK 
Redadtion and Production:therein. d. 111 
ReduQtion at the inſtance of a Creditor of a 

Reverſion, granted not to the Debitor 


1 NN & © 3 


having ſent their Officers. 


by the Donator to 


RENTS. ſeed. 99. 


R, 
himſelf, but to his Heirs allenarly, 
d. 417. 

ReduQion ex capite metus. d. 419. 

Reduction ex capite Minoritatis. d. 61. 

ReduQtion ex capite Minoritatis ſuſtained of |R 
a Bond granted with conſent of Cura- 
tors, albeit the Money was delivered to 
them, ſeing 1t was not converted to the 
Minors uſe. d. 88. _. | 

ReduCtion ob non ſolatum Canonrm. d. 4or, 

Reduction of an Interdiction. d. 34. 

ReduCtion of an InterdiQion, the perſon 
being ret [ue providus, d. 29. | 

RedutQtion,of an uſurary Bond or Contra, 
muſt be with concourſe of the Kings 
Advocate. d. 56. 

In a Reduction of a Teſtament ex capite 
dementie, the purſuer ordained to con- 
465" on qualifications inferring it. 

0. | | 

REGALTLIY. Ted. r3r: 

REGISTRATION of Safines of Bur. 
gal Lands. feed. 22. | 

RELICT. d. 448. 

A Reli&t not kenned to her Terce, cannot 
ſtopa Removing. d. 234. | 

A Relict provided toa Liferent of all Goods 
belonging to her Husband, ought to ſell | p 
{uch Goods as may periſh, and makethe I S 
Sum ariſing therefrom forthcoming af- WE 
ter her deceafe. d. 32. E 

A Relicts Liferent burdened with a Sum | 5 

n 
Th 
q 
e 


: ++ « 
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of Money,borrowed by the Husband for 
making the purchaſe of the ſaid Right, 
Viz. as to the Annualrents of the ſaid 
Debt dureing the Relicts Lifetime. d. g. 
RELIEF. fſeed.82. d.212. d. 228. ME. 
Relief de Faure inet, where perſons are. 
obliged conjunctly and ſeverally as prin- 
cipal Debitors. d. 4. _ 
REMOVEING. ſeed. 234. ._ : 
RENOUNCITA TION not allowed 
from one, who had granted Bond, that 
the Eſtate might be adjudged. d. 380. 
Renounciations. ſee d. 96. d. 119. d. 270 
d. 276. 


REPLY of Majority Found probable by 
the Purſuer only, and a Conjun@ Pro-( 
. : bationdenyed. d. 349. | 


REN. 


I» 


MK SONE ſubſcribin 


'R. S. 
REPROBATORS. d. 383. 
Reprobators, upon probation of Corruption 

probable prout . de Fare after Sentence. 
d. 160. 
REQUISITION. d. 425. ſeed. 22 
d. 102. | 
LES inter alios ata. ſeed. 219. 
Res Litigio/a, fee d. 370. 
RESERVATION of apowerto bur- 
den Heirs etiam in Lefto. d. 353. 
RESOLUTIVE Condition. d. 397. 
RESTRAINT. ſeed. 299. 
RETENTION. d. 241. 
+ RETENTIS. ſeed. 74. 
REVERSION. ſeed. 27. d. 276. 
| d. 419. | ns, 
f Revertions,limited to a time,do preſcrive 
againſt Wives cled with Huzbands? 


. 207. ; 
| | OYAL Burghs and Burghs of Baro- 


%\ 


ny their Liberties. d. 395. 
LUINOUS Houſes. ſeed. 66. 


S. 


PASINE. feed. 22. d.pz45. 

2 Saſine by a Husband to his Wife pro- 
its manibus. d. 125. 

| Saſine within Burgh not booked.d. 348. 

IERVICE of Heirs. d. 416. ſeed. 323. 

ERVITUDE ſeed. 87. d. 312. 

| Servitude, ofa Divot in a Moor, found 
not to hinder an Heritor to Labour and 
improve the ſame, there being ſo much 
thereof ſet apart as would fatisfy the 
end ofthe Servitude. d. 86. 

E $S STO N-Books do not prove the Age 
of a Party, to infer ReduCtion ex capste 
Minoritatis. d. 72. | 

INGLE availof Marriage. d. 202. 
OCTI.' ſeed.s. 


| OLENNES Inducie. feed. I67. 


SOLUTUM aats, d. 200. 


as Witneſs to the 


' Fathers Proviſion, of the reſt of the Chil- 
dren on Death-bed, hinders ReduQtion 
ex capite letFi. d. 40. 

SPECIAL ſervice in an Annualrent 
© does give Right to Heretable Bonds, and 
all other Heretable Etftate whereupon In- 
. feftment did nor follow. d. 323. 
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ST. 

Poſt SPONSALTA & BannaaWoman 
not /zz Juris, and can dono deed in pre- 
judice of her ſelf, or of her future Hus- 
band, without his conſent. d. 13. 

If SPONSIONES ladicreanent Mare 
rying,ought to be allowed? d. 327. 

SPULZIE. d. 447. d. 459. iced. 

22. 

Spulay being reſtricted ro wrongous Intro- 
miſſion, the Defenders are nor lyable iz 
ſolidum but conjunAly, d. 137. 

ST EN T Simpoſed by Burghs upon their 
Feuers. d. 190. Oe 

S TAO ſeed. 229, d.z25. d, 

STR ANGERS. ſee d.2r. d, 239. 

S = CRIPTION #- /abſidiam. ice 

Sw 

SUBSIDIARY Attiion againſt the 
uſer of falſe Writs. d, 460. 

SUBSTIFUTION. feed. 213. 

A SUBVASSAL, being Infeft by a 
Baron cam cariis & Bloodwitis, may hold 
Courts and unlaw for Blood. d. 5. 

Subvaſlals, being in poſſeſſion, ought to be 
called in an Improbation againſt the 
Vaſſal their Author. d. 145. 


Tfa SUCCESSOR in a Benefice be 


Lv tor his Predeceſſors Taxation? 

Wo 

Se—_ Titulo Lucrativo, d. 130. d. 184 

* 377» h | 

A SUM, exprelly provided by a Clauſe in 
a Diſpoſition and Infeftment, to be payed 
by the Receiver of the ion, 
otherwayes his Right tobe wal, ſuch a 
Clauſe found Real. d. 41. 

Sums may be Moveable, tho "ſecured by 

 Heretable Rights. d. 342. 
SUPERVENIENT Title. d. 389. 
SUSPECT- Tutor. fee d. go, 


FT. 


" CITE Hypotheque. d. 420 
TACK. leed. 145. 
Tack of Teirids. d. 289. 


A Tack, not cled with poſſeſſion and con- 
ferred in tempus indebitum. d. 346. 
A Tack razed in the date. d. 179. 
A Tack, ſet by a Miniſter for more -_u 
| ES 


T. 
three years without conſent of the Pa- 
. tron, how ſuſtained ?. d. 25. 
Tacks after Redemption. d, 358. 
Tacks; and in what caſe remittitur Merces? 
d, 220. | 
p 2 ACK SMEN of Lands within Burgh. 
d, 429. 
TAILZIES. d, 257, d, 266. 
TAVERNERS are preſumed toCompt 
_ Weekly with their Maſters. d, 340. 
TAXATION. feed, 15, d, 24r. 
Taxation not augmented upon the account 
of the Collectors Charges. d, 65. 
TEINDS. d,148, d, 355. feed, 289, 
d, 288. 
Teinds belong to the Miniſter Jure Re- 
. preſentationis, albeit the Kirk be a Mem- 
ber of a Collegiate Church, and the Mi- 
niſter not prebend. d,112. 
TENENDAS. iced, 149. 
TENNENTS. feed, 189. 
TENOR and proving therof. ſeed, 
77, d9, 185, d, 304- | 
If the Tenor of Compryſings may be pro- 


uen? d<, 24. ; 

TENTUS & reputatas. {ee d, 381, d, 
382%. | | 

TERCE, d, 141, d, 234- TT 

T4 PEN y hf _ 76, d, 103, 

d, 159, d, 194, Q, 197- 

7 SLA lu hs executed by a De- 
creet, tho no payment be made there- 
upon. <, 49. 

TES T IMONIES of Witneſſes. fee 
d, 361. _ | 

TE STI SiPomeſticus. d, 390. 

In Teſtium conflittu major pars prevalet. 
d, 109. ' 

THIRL AGE. 
d, 35% | 

Thirlage conſtitute by reſervation of Mul- 

tures, as to theſe who conſent to the re- 

ſervation, albeir no preczeding TI lhurlage. 

d, 58. 

TRANSFERREN E. d,52, d, 337» 

"Transferring ina Reduction. d, 7. 


d, 312, ſeed, 293 


TRIAL atthe Admiſſion of the Lords of 
Seſſion. - d, x 80. 

TRUST. ſeed, 186, d, 193. 

' TRUSTEES. ſeed, x74. 


1N D SE WM 


V. U W._. 


Truſtees when they denudeare,to be ref 
lieved of all hazard, upon account of the 
Trait, 0d, 49-5 EY 

FULELE an feed. 214. 7: 

TUTOR and Pupil. - d. 242. d. 376 
iced. 336. as, 

A Tutor. being purſued 'to remove as fu: 
ſpeR, there being Debts betwixt him and 
the Pbpil, another friend appointed. by 
the Lords to be joined to him. 4d: 66 

A Tutor craving by a Bill, that he'might 
ſet his Pupils Lands for lefſer Duties 
refuſed. d. 277. * ens 

Tutors Lyable only for the time ' they ac; 

. cept and not after they knew they were 
named.” d. 233. 7 


V. 


V4 ACANT Stipends. d. 325. 
Non V ALENS agere. ſeed, 297, 
V ASSAL. ſeed. 145. "0 
VASTA TION by War, Found togive 
Conauttores Veftigalium a proportional 
abatement ; albeit it be Condudtio res 
biz. 0.108. "0 
VICCARAGE. d. 388. ſeed. 148 
VICT UAL. ſeed. 267. 
VITIOUS Intromiſſion. 


205. d. 354. 


x: LTIMUS Heres, ſee d. 38. 
UNFREEMEN. ſee d. 79. 
USURARY Bond. ſeed. 56. * 


WW * DSET, d. 436. ſeed. 27. d. 
96. d. 134. d. 268. d. 330. d. 
439- .... ; 

A Wadſet bearing only for ſecurity, and 
until the Wadletter ſhould be ſatisfied 
by Intromifſion, Found to be an impro- 
per Wadſet, tho without a Backtack. 
d. » : BEEN 4 

WA )SETTERS muſt count for the 
excreſcence of the duties. d. 176, | 

WAIRD Lands being diſponed by. a 

£ "Fathers 


ev cf 


d. 187. | d. 


W 17ND 


Father, with obligement for two In- 


re 

the feftments; The Son muſt compleat 
; the faid Right by Entreing and Infeft- 
' | ing the Partie, Reſerving to him ACti- 
376 on for Reliefof his Ward and Marri- 


age as acegrds. d. 592. 
wWzRRADDICE. ſee. d, 15. d. 93. 
WARRANDICE from Afſtriction. d: 


173. 
| The ARRANDICE of a Diſpoliti- 

* on of a Compriſing, found i» 4ubio to 

' warrand the Validity of the Compryſe- 
ing and the Reality of the Debt; but 
not. to refound the pryce in caſe of 
Eviction. d. 44- 

WARRANDICE of Lands is abſo- 
lute, unleſs expreſſly limited: Bur 
Warrandice in Aſſignations of Bonds is 
only debitorem eſſe, but mon eſſe locu- 
pletem. d. 248. 

WEARING the Habite. d. 252. _ 

TE WIFE. ſee. d.6.d, ro. d. 71... 85. d. 100. 
d. 105. d. 125, d. 141. d. 143. d. 144. 
d. 182. d. 204.d. 257. d. 264. d. 297. 
d.* 315. d. 332.d. 353.d. 371. 

A Wite conſenting to a U1ſpoſition of Lands 

made by her Husband; 1s not hindred 

to evict the ſame, ſhe acquireing there- 

aſter a Right from another Perſon. d. 


128. 

A Wife haveing a peculium ſettied upon 
her excluſive of her Husbands Iantreft 
therein, found lyable for a Bond gran- 
ted by her. d. 164. 
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The Wife is prxpoſite megotiis domeſticis 

for Proviſion of the Houſe. d, 310, 

A Wite Trafiqueins as a Merchand, the 
Husband 1s lyable for Debts Contracted 
by her on the account of that 'Trafque, 
actione Inſtitoria. d. 319. 

A WIFES obligement ante matrimonio. 


d. 84. 
Wives and conjun& perſons ought to abide 
by Writs Simpliciter, 265. 


Wives Infettments upon their ContraQts of 
Marriage ſuſtained albeit Baſe, in re- 
ſpect of the Husbands poſſeſſion. 
d. 16r. 

WITNESSES. d. 441. ſee d. 42. d, 
109. d. 219. d. 236. d. 317. d. 383. 
d. 419. d. 427. d. 428. Q. 432. 

Witneſſes before Anſwer. d. 171. 

Witneſſes depoſitions how received before 
mms to ly «&m Retentis? 

- 74s 

Witneſſes in a Bond not being deſigned, 
It's allowed to the perſon to deſigne 
them ; one of the Witneſſes being yet on 
lyfe. d. 12. | 

WRITERS name may be condeſcend- 
ed upon after the Writer and Witneſſes 
_ Dead: And in whatcaſeand Terms? © 
+ 343» 

Writers to the Signet diſcharged to alter 
the /olennes Jnducie in Bills and Sum- 
monds, except in ſuchas are priviledged 
by the Law. d. 167. : 


